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ADVERTISEMENT 


TO  THIS  EDITION. 


He5Rt  HoBARTy  afterwards  Lord  Chief  J'ustice  of  the  Court  of  Common 
PleaSy  was  brought  up  to  the  profession  of  the  law,  at  Lincoki's  Inn.  He 
was  made  seijeant  at  law  in  Easter  term,  1603.  He  had  received  his 
Serjeant's  writ  in  Hilary  term,  45  Eliz.,  returnable  in  Easter  [term 
following,  before  which  time  the  writ  was  abated  bj  the  demise  of  the 
queeui  and  a  new  writ  was  awarded,  under  the  name  of  the  king,  returnable 
the  same  Easter  term.     He  was  knighted  the  same  year. 

On  the  3d  Novemberi  1606,  he  was  made  Attorney  of  the  Court  of 
Wards,  the  king  giving  him,  the  day  before,  a  discharge  or  release  of  the 
office,  state  and  degree  of  a  seijeant  at  law. 

In  1607  he  was  made  Attomey-Greneral,  in  which  office  he  was  the 
successor  of  Sir  Edward  Coke,  who  was  made  Chief  Justice  of  the  Court 
of  Common  Pleas. 

In  i61]  he  was  made  a  baronet. 

On  the  26th  October,  1614,  Lord  Coke  having  been  appointed  Chief 
Justice  of  the  Court  of  King^s  Bench,  Sir  Henry  Hobart  succeeded  him  as 
Chief  Justice  of  the  Court  of  Common  Pleas  ;  and  on  the  2d  April,  1618, 
(his  first  patent  having  been  revoked,)  another  patent,  during  pleasure,  was 
granted  to  him,  to  be  Chief  Justice  of  the  Common  Pleas  and  Chancellor  of 
the  Prince  of  Wales.  He  retained  the  office  of  Chief  Justice  until  his  death, 
which  occurred  at  his  house  at  Blickling  in  the  county  of  Norfolk,  in  the 
vacation  after  Michaelmas  term,  1  Car.  I.  atmo  1625,  'being  a  most 
learned,  prudent,  grave  and  religious  judge,'  says  Coke  ;  and  '  a  great  loss 
to  the  common  weal,'  says  Spelman.  Several  eminent  men  have  appeared 
among  his  descendants.  One  of  them.  Sir  John  Hobart,  was,  in  1728, 
created  Lord  Hobart  of  Blickling,  and  in  1746,  was  advanced  to  the  title 
of  Earl  of  Buckinghamshire. 

The  following  sketch  of  the  character  of  Lord  Hobart  is  extraeted  from 
the  preftice  to  Jenkins'  Centuries. 

'  Lord  Coke  and  Lord  Hobart  have  furnished  surprising  light  to  the 
professors  of  the  law.  They  were  two  men  of  great  authority  and  dignity  ; 
men  who,  to  the  most  accurate  eloquence,  joined  a  superlative  knowledge 


iv  Advertisement  to  this  Edition. 

of  the  lawS)  being  also  judges  of  consummate  integrity.  The  monuments 
of  their  great  abilities  and  diligence  will  flourish  as  long  as  our  most  just  and 
holy  laws,  and  the  splendour,  majesty,  and  name  of  the  kingdom  of  England, 
shall  endure.  I  knew,  marked,  obseiTed,  and  revered  that  noble  pair  for 
many  years.  Lord  Hobart  was  adorned  with  the  brightest  endowments  ; 
his  eloquence  was  excellent ;  his  family  honorable  ;  and  his  understanding 
piercing  ;  in  him  the  sweetest  affability  was  united  with  the  most  venerable 
gravity ;  and  he  always  had  equity  before  his  eyes  ;  which  is  a  most 
valuable  quality  in  a  judge,  because  the  law  very  oflen  is  laid  down  in 
general  terms  ;  for  it  is  infinite  ;  and  it  is  impossible  for  it  to  take  in  those 
things  which  are  yet  to  come,  and  which  may  possibly  happen.  The  praise 
which  I  have  here  given  Lord  Hobart  is  a  just  tribute  to  his  memory.' 

His  reports  were  printed  in  1646,  and  in  a  subsequent  age  they  were 
revised  and  corrected  by  Lord  Chancellor  Nottingham.  *  Like  the  reports 
of  Lord  Coke,'  says  Chancellor  Kent,  '  they  are  defective  in  method  and 
precision,  and  are  replete  with  copious  legal  discussions.  Lord  Hobart 
was  a  very  great  lawyer.' 

Li  the  edition  now  offered  to  the  profession,  the  cases. relating  to  the  law 
of  tythes,  and  some  other  cases  in  which  the  legal  doctrines  and  principles 
discussed  and  settled  are  inapplicable  to  the  institutions  of  the  United 
States,  are  omitted  ;  but  it  is  believed  that  every  case  is  retained,  which 
would  be  useful  to  the  American  lawyer. 

The  abstracts  which  precede  the  cases,  and  the  notes  and  references 
which  follow  them,  or  are  placed  at  the  bottom  of  the  pages,  are  added  to 
this  edition  by  the  American  editor.  The  references  and  notes  in  the 
margins  are  republished  from  the  fiflh  English  edition,  and  for  them  no 
credit  or  responsibility  is  assumed.  Some  of  the  abstracts  and  references 
in  the  first  part  of  the  volume  were  furnished  by  the  politeness  of  Mr 
Greenleaf  of  Maine,  who  formerly  contemplated  publishing  an  edition  of 
this  work,  but  was  compelled,  by  other  avocations,  to  relinquish  the  design. 

The  editor  is  indebted  to  the  l^indness  of  a  distinguished  jurist,  whose 
name  he  is  not  permitted  to  disclose,  for  the  introductory  part  of  the  note 
to  the  case  of  Pincombe  vs,  Rudge.  The  note  to  the  case  of  Waterer  vs. 
Freeman  is  also  the  voluntary  contribution  of  a  friend. 

In  a  few  instances  the  editor  has  presumed  to  question  or  controvert  the 
legal  doctrines  advancea  by  others  ;  bat  his  general  object  has  been  merely 
to  state  decisions,  and  cite  authorities,  on  the  various  topics  suggested  in 
the  course  of  his  annotations.  Perhaps  he  has  not,  at  all  times,  confined 
his  notes,  with  sufficient  strictness,  to  subjects  analogous  to  those  discussed 
in  the  text.  He  hopes,  however,  that  he  has  been  able,  by  his  labors,  to 
present  the  volume  to  the  American  lawyer,  in  a  form  more  useful  and  less 
expensive  than  that  of  a  mere  republication  of  the  English  edition,  without 
note  or  comment. 


TO  THE  READER. 


Ths  Commentariefl  of  this  most  excellent  and  famous  judge  have 
formerly  suffered  the  misfortune  of  a  rude  and  unskilful  exposer,  who, 
aiming  more  at  his  private  gain  than  the  good  of  the  nation,  honor  of  the 
law,  and  renown  of  the  author,  printed  them ;  and  then,  without  consulting 
with  any  that  either  knew  the  laws,  or  were  acguauited  with  the  author's 
most  excellent  style,  published  them  deformed,  without  any  correction  ;  which, 
when  extant,  seemed  beauteous  in  their  confusion.  However,  to  wipe  off 
the  dust  from  this  most  excellent  jewel,  an  honorable  and  a  learned  hand 
hath,  out  of  a  respect  to  the  ashes  of  the  learned  author,  bestowed  more 
than  a  few  hours  in  the  perusing  and  amending  the  unhappy  mistakes ; 
and,  as  in  a  perspect,  to  behold  the  body  of  these  most  excellent 
Commentaries,  hath  compiled  a  Table  worthy  to  be  annexed  to  the  Works 
of  the  learned  Hobart.  The  ancients,  (though  barbarous,  as  Sir  Walter 
Raleigh  observeth,)  had  laws  in  so  high  an  esteem,  that  those  whose 
wisdoms  had  singled  out  to  be  the  first  founders  of  them,  were  honored  as 
Gods ;  and  others,  that  made  either  additions  or  corrections,  were 
commended  to  all  posterity  for  men  of  no  less  virtue,  and  no  less  liberally 
beneficial  to  their  country,  than  the  greatest  and  most  prosperous 
conquerors  that  ever  governed  them.  If  so  sacred  a  reverence  and 
glorious  an  esteem  were  given  by  heathens  to  such,  what  tribute  shall  be 
paid  to  the  memory  of  the  author  and  completer  of  these  most  excellent 
pieces  ?  Doubtless,  Divtnoa  kymnoa  canerCy  et  leges  patriasy  magnorumque 
gesta  virorum  gravUer  recemurty  cannot  be  ill  employed.  However,  I  shall, 
whibt  I  live,  have  them  in  great  esteem,  and  subscribe  myself. 

Your  humble  servant, 

C.  M. 


I  HATi  perused  this  Treatiie,  called  Thb  Lord  Hobart's  Rkports, 
and  I  eoneeive  the  printing  of  it  will  be  for  the  good  of  the  kingdom, 
and  the  common  law. 

PHILIP  JERMIN. 

Am  is,  1646.  Car.  9^, 
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j^MMjr.Mich.ll. 
CLANftlCKARD   V$.   LysLE.  Jm.  Rot.  66. 

In  formedon  in  reverter  by  baron  and  feme,  the  right  may  be  laid  in  both,  or  in 
the  feme'  alone  -,  but  in  formedon  in  detcender,  it  must  be  laid  in  the  feme 
alone. 

«  Richard  Earl  of  Clanrickard,  and  the  lady  Frances  hia 
wife,  brought  a  formedon  in  reverter  against  Robert  Sid-  f^Xr*  toTthi"' 
ney  Viscount  Lisle,  of  divers  messuages,  lands,  and  ten-  hnaband  a^d 
ements  in  Ewhurst,  Watlington,  and  other  towns,  which  wife!    Browni. 
Robert  Earl  of  Essex,  and  the  said  Frances  then  his  wife,  46.    B.  Amend 
by  fine'^did  give  unto  William  Gerard  and  Francis  Mill,  S***  Br.Entran 
and  the  heirs  of  the  said  William,  to  the  use  of  Elizabeth  ^P"''  **• 
Sidney,  daughter  and  heir  of  Sir  Philip  Sidney,  knight, 
and  the  heirs  of  her  body,  and  for  default  of  such  issue, 
to  the  use  of  the  said  lady  Frances,"  and  her  heirs:  Et 
qua  post  mortem  prod.    Eliz.  ad  pmfatam  Franc,  rever- 
tere  debent  per  formam  donationie  prttd.  ac  vigore  Stat, 
fyc.  eo  quod  prod.  Elizabetha  obiit  sine  hatred,  de  cor- 
pore  suo  exeunJ* 

.  *'  Whereupon  the  said  earl  and  countess  counted  ac- 
cordingly ;  and  the  Viscount  Lisle,  defendant,  pleaded  in 
abatement  of  the  writ,  that  the  said  countess,  at  the 
time  of  the  death  of  the  said  Elizabeth,  was  covert  of 
the  plaintiff  her  now  husband,  so  that  the  right  of  the 
said  tenements,  si  quod^  &c.  to  her  husband  and  her  did 
revert,  and  se  by  the  said  writ  it  ought  to  have  been  sup- 
posed ;  whereupon  the  demandants  demurred  in  law ;  Demurrer.  Poat 
and  it  was  adjudged  for  them,  that  the  writ  was  sufficient.  ^^' 


3i.  Clanrickard  v9^  Lible. 

[la]  And  in  this  case  these  differences  were  observed  ;  that 

^•^^><'^^      if  it  were  a  formedon  in  descender j  upon  a  descent  to  the 

wife,  there  the  descent  must  be  made  in  the  writ  to  the 

Differences.  B.    wife  alone,  for  the  descent  followeth  the  blood:  and  to 

Formedon,  364>. 

Breife,  3^.   19    that  the  husband  is  a  stranger  ;  and  so  is  the  book  of  19 
Kebieco.S!'88.  H.  6.  46.  a&d  35  H.  6.  foL  IQ*  13.  where  a/armedon  in 
H.f.'foi.^6.  is!  descender  was  brought  by  two  husbands  and  their  wives, 
Fiub'7*28!*Fmx'  *^^  made  the  descent  in  blood  to  the  wives  only ;  and  yet 
Waiit B  e'ls      concluded,  that  the  right  ought  to  descend  to  the  hus- 
£.  3.  S6.  p.  8.      bands'  and  their  wives  :  And  exception  taken  to  it,  and 
ordered  by  the  court,  that  it  should  be  amended,  and  the 
descent  made  only  to  the  wives.    On  the  other  side,  in  a 
cessavit  by  the  husband  and  the  wife,  or  a  writ  of  es- 
cheat, a  consimUi  casuy  or  action  of  waste,  because  there 
is  vested  in  them  already  either  a  signiory  or  reversion 
actually,  and  therefore  the  land  holden,  or  the  present 
estate  to  return,  is  to  come  into  possession,  therefore  in 
'  those  cases  the  reverter  is  to  be  made  to  them  both,  and 

Jtee^. m Reg.*  so  are  the  books,  3  H.  6.  2.     20  E.  3,  brief  372.  Register 
i»    Ntt.  Br.    233     jf^^  Bj.  210. 

[2.J  But  now  in  afarmedan  in  reverter^  wherein  nothing  is 

already  invested,  but  the  right  only  returns,  there  the 
right  may  be  Taid  to  retdrn  either  to  the  wife  alone,  or  to 
the  husband  and  wife,  as  Danby  resolves  plainly  in  33  H. 

fi  P   S  4fi  B  ff7  *  * 

11  H.'4. 1's:  Br!  6.  (o.  54.  vide  awA  qudque  fais  al  Femme  quelque  fois 
S^MaHo.  tant  al  haron  que  femme.    18  H.  6.  20.  6  H.  6.  13.  38  E. 
t^'sH^'sfis.   ^-  ^^-  and  18  E.  3.3.     Report  de  R.  Thorpe  et  ceo  cos- 
£5*3'  *^'    *^  d!'^^  carbonely  breve  fuit  abate  pur  ceo  que  le  Reverter 
fait  mis  iant  al  Baron  et  Femme. 


Tni. 


Walter  Wii>lake  vs.  Harding. 

DeTiM  to  A.  for  yottv,  and  ttMt  the  laid  A. '  shall  haTtt  my  inheritMce  if  the  law 
will  allow  it/  giTes  %  fee  aimple.     (1.) 


Somertet.  Walter  Widlake  brought  an  action  of  trespass  against 

Rot's69.  ^'      Agnes  Harding,  for  taking  of  a  porringer  at  Basington. 

)  No  technical  fbrm  of  words  is  necessary  in  a  will  to  pass  a  fee  sim^ 
to  die  devisee,  but  the  inteutieii  of  the  testator,  if  sufiicieniily  de- 


£ 


-      WlDLAKE  V$.   HarDIKO.  3 

The  defendant   pleaded,    that  one    John  Francklin  was      [3  a] 
seized  of  an  house  and  land  in  Basinston  in  fee-simple,      n^*v^^^ 

111-  11  1.  ii-./«-/»         .  Deviie  to  A.ior 

nolden  in  soccage,  and  leased  it  to  the  plaintiff  for  nine-  yean,  and  th« 
ty-nine  ypars,  yielding  seven  shillings  a  year  rent  qaarter-  ^TeTfeeT 
ly^,  by  even  portions ;  and  after  by  his  will  did  devise  the 
reversion  to  Agnes  Harding,  and  her  heirs,  in  fee*simple  ; 
and  that  for  a  quarter's  rent  behind,  she  -distrained  the 
porringer  in  the  house  devised ;  the  plaintiff  confessing 
the  seisin  of  Francklin,  and  the  lease  to  himself,  and  the 
death  of  John  Francklin,  conveyed  the  reversion  to  Ed- 
ward Francklin  by  descent,  and  traversed  the  devise  to 
the  defendant,  modo  et  forma.     The  jury  find  that  John 
Francklin  did  devise  the  house  and  land  to  Agnes  in  these 
words,  viz.  '  /fern,  I  do  give  and  bequeath  unto  my  cousin 
Agnes  Harding,  and  her  assigns,  my  now  dwelling  house, 
with  all  the  lands  belonging  to  it,  for  the  term  of  ninety- 
nine   years :  And  my  said  cousin  Agnes  Harding   shall  RoU.  i.  Aiirid. 
have  my  inheritance,  if  the  law  will  allow  it.'     And  they  sss*.  Godb! 
found  the  rent  behind,  and  that  she  had  distrained  the  jSgrnSu*^* 
dish  for  the  rent ;  and  it  was  adjudged  for  Agnes  Hard- 
ing, that  the  devise  gave  the  land  to  her  and  her  heirs. 

silared,  will  be  carried  into  effect,  however  delectiTe  in  iechnicftl  scca- 
ncy  the  language  may  be.  The  gcnertl  role  is,  indeed,  that  the  heir 
at  law  of  the  testator  shall  not  m  diainherited  by  a  will,  without  ex- 
press words  or  a  necessary  implication  to  that  enact;  bat  a  mat  va.- 
riety  of  words  and  forms  of  expression  have  be^n  considerea  as  flir* 
nishing  such  necessaiy  implication. 

The  doctrine  that  the  construction  of  the  will  is  to  be  made«  and  the 
intention  of  the  testator  inferred  from  the  whole  scope  and  tenor  of  the 
instrument,  and  from  a  consideration  of  the  reciprocal  bearing  of  all  its 
parts,  renders  every  case  upon  wills,  to  a  certain  degree,  an  individual 
case,  and  not  to  be  used  as  a  precedent  but  with  great  caution.  But  a 
series  of  adjudged  cases  has,  in  some  messure,  settled  the  signification 
and  import  of  certain  words  and  expressions,  so  as  to  furnish  something 
like  a  standard  of  interpretation.  The  words  and  prases  which  hav^ 
been  considered  as  furnishing  a  neceasny  implication  of  the  intention 
of  ^e  testator  to  dispose  of  a  fee  simple,  without  an  express  and  for- 
mal limitation  to  the  heirs  of  the  devisee,  may,  jMrfaaps,  be  classed  as 
follows. 

1^  The  word  ejfale,  is  said  to  be  genus  gtnnrdiimmumj  and  descrij^ 
tive,  not  only  of  the  land  devised,  but  also  of  the  whole  of  the  testator's 
interest  in  it  This  word,  therefore,  when  used  in  a  devise,  wiU  carry 
both  the  land  and  inheritance,  unless  restrained  by  other  expressions  in 
the  wUl.  1  SaUc  S96,  Countess  of  Bridgewater  v.  Duke  of  Bolton.  6 
Mod.  106,  8.  C.  aCranch  96,  Lambert's  lessee  v.  Paine.  3  yeuy,48, 
Baylies  v.  Gale.  17  Mus.  68.  Brown  &  aL  v.  Wood  dt  nz.  1  T.  R.  411»  ^ 


WiDLAKE  V3.  Harding. 

[2  4]       Holdfast  V.  Martin  &  al.    3  T.  R.  656  &  659,  note,  Fletcher  v  Smtton 

,,^0.,,..^      &  Tilley  V.  SimpsoD.    4  T.  R.  89,  Doe  v.  Woodhougc  &  al.    6  Johns. 

194,  Jackson  v.  Merrill.    2  Show.  995,  Lane  v.  Hawkins.     And  the 

words  penonal  ettaie$j  will  pass  freebpld  lands  if  it  appear  that  the 

testator  used  them  in  that  sense.    11  East  246,  Doe  v.  Tofield. 

So  when  the  word  tstaie  is  coupled  with  words  of  local  description, 
or  used  in  the  plural  number,  it  will,  notwithstanding  these  circumstan- 
ces, pass  all  the  testator's  interest  1  T.  R.  411,  Cowper  v.  Martin.  2 
T.  R.  656,  Fletcher  v.  Smiton.  7  East  259,  Roe  v.  Wright  4  Taun- 
ton 176,  Chichester  y.  Oxeodon.  And  it  is  now  fully  s^Ued  that  the 
word  estaUf  used  in  the  operative  part  of  a  devbe,  conveys  all  the  tes- 
tator's interest,  unless  cleariv  restrained  by  other  parts  of  the  will.  6 
Taunt  410,  Randall  v.  Tuchin.  7  Taunt  35,  Denn.  v.  Hood  d&  al.  9 
Vesey  Jr.  136,  WooUam  v.  Kenwortby.  1  Brod,  &  Bin.  72,  Harding  v. 
Gardner. 

The  words  UHamentaiy  estate,  may  pass  a  fee  simj^e.  2  H.  B.  444, 
Smith  V.  Coffin.  The  words  all  the  rest  and  residue  of  my  estate,  12 
Mod.  596,  Shaw  v.  Bull.  3  P.  Wma.  295,  Tanner  v.  Wise.  1  Veiey  10, 
Ridart  v.  Paine.  Ca.  temp.  Tal.  284.  2  T.  R.  656,  Flecher  v.  Snuton. 
The  remainder  of  the  profits  out  of  my  tehole  estate.  4  T.  R.  89,  Doe 
V .  Woodhouse. 

2d.  In  many  cases  a  residuary  devise,  without  the  word  estate,  and 
without  words  of  limitation,  will  carry  a  fee.  TR«  residue  of  my 
lands,  hereditaments,  Ife.  3  T.  R.  351,  Doe  v.  Richards.  The  residue 
of  my  goods  and  chaUels,  real  and  personal,  as  houses,  gardens  $fe, 
1  WilB.  333,  Grayson  v.  Atkinson.  M  the  residue  of  my  effects  red 
and  personal  Cowp.  299,  Hogan  v.  Jackson.  Seeus  of  the  words,  all 
and  singular  my  effects,  without  saying  real  and  personal.  2  Maul.  & 
Sel.  448,  Doe  v.  firing.  The  words,  the  residue  of  my  goods  and 
chattels  versanal  and  testamentary,  give  a  fee.  3  Brod.  &  Bin.  85^ 
Doe  v.  Gilbert.  2  H.  B.  444,  Smith  v.  Coffin.  So,  the  residue  of  my 
property  and  effects.  11  East  290,  Doe  v.  Lainchbury.  The  residue 
of  my  proper^,  goods  and  chattels^  14  East  370,  Doe  v.  Lanj^lands.  So 
by  a  devise  ofthe  whole  remainder  of  the  testator's  land,  or  of  the  rever- 
sion, a  fee  may  pass  to  the  devisee.  6  Cruise's  Dig.  Tit  38.  ch.  11.  $ 
45, 47. 

3d.  Where  the  introductory  clause  shews  that  the  testator  intended 
to  dispose  of  lus  whole  property  and  interest,  the  subsequent  words 
were  formerly  so  construed,  in  connexion  with  it,  as  to  carry  the  fee, 
without  any  express  words  of  limitation.  3  Burr.  1618,  Frogmorton  v. 
Holyday.  But  in  the  more  recent  cases  courts  have  laid  very  utile  stress 
upon  it ;  and  it  seems  now  to  be  settled  that  ver^  little  inference  of  in- 
tention can  be  drawn  from  mere  formal  words  oi  introduction,  and  that 
they  alone  are  not  sufficient  to  dispose  of  the  fee.  Cowp.  906,  Hogan 
V.  Jackson.  Cowp.  660,  Denn  v.  Gaskin.  Doug.  734,  Right  v.  Side- 
bothara.  6  T.  R.  612,  Doe  v.  Buckaer.  14  iSist  372,  Doe  v.  Lang- 
lands.  6  Johns.  194,  Jackson  v.  MerriU.  3  Wils.  414,  Froraorton  v.  / 
Wright  &  al.  But  introductor^r  words  may  have  some  weight  in  cases 
where  the  intent  of  the  testator  is  doubtful,  and  where  there  are  other 
words  in  the  will  to  carry  the  intent  into  effect  8  East  147,  Doe  v. 
Clayton.  6  Johns.  191,  Jackson  v.  Merrill.  3  Brod  &  Bin.  85,  Doe  v. 
Gilbert  1  Dall.  22&  Busbjr  v.  Busby. 
4th.  A  devise  of  land  with  a  direction  that  the  devisee  shall  pay  a 
««  gross  sum  out  of  it,  passes  a  fee  simple  to  the  devisee  without  words  of 
limitation,  though  tiie  sum  directed  to  be  paid  should  not  amount  even 
to  a  year's  rent  of  the  Isnd.  Cro.  Eliz.  204,  Wellock  v.  Hammond. 
Cro.  Eliz.  379,  Walker  v.  Collier.  2  Show.  88,  Freak  v.  Lee.  6  Johns. 
185,  Jackson  v.  Merrill.    5  T.  R.  569,  Denn  v.  Mellor.    3  Burr.  16i3, 
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Fjogmoiton  t.  Hobday.  11  Mod. 208,  Reeves  v.  Gower.  11  Mass.  528,         [2  c] 
Cook  &  al;  v.  Holmes  &  ux.     1  Inst.  9,  b.  4  East  496,  Goodtitie  v.      viv-i 
Madden  and  Am.  Editor's^not*. 

So  if  the  devisee  be  charged  with  the  pajrment  of  debts  and  legacies. 
2  Show.  38,  French  v.  Lee.  8  T.  R.  1,  Doe  v.  Holmes.  Cro.  Eliz.  330, 
DicJcens  v.  Marshall.  5  T.  R.  558,  Denn  v.  Mellor.  4  East  496,  Good- 
title  V.  Madden.  3  T.  R.  356»  Doe  v.  Richards.  5  East  87,  Doe  v.  Snel- 
ling. 

So  if  lands  are  devised  with  a  direction  that  the  devisee  shall  pay  s 
certain  sum  annually  forever.  Cro.  Eliz.  744,  Shailard  v.  Baker  &  uz. 
Cro.  Ja.  415,  Webb  v.  Hearing.    11  Mod.  102,  Smith  v.  Tindai. 

Or  upon  condition  of  paying  a  sum  annually  during  the  life  of  a  third 

rrson.    2  Show.  49,  Lee  v.  Stevens  &  al.    2  Mod.  25,  Reed  v.  Hatton. 
Burr.  1543,  Baddeley  v.  Leppingwall.      5  T.  R.  13,  Goodright  v. 
Stocker.    5  T.  R.  292,  Andrews  v.  Southouse. 

But  the  circumstance  of  a  persona)  charge  upon  the  devisee,  even  of 
a  gross  sum,  is  not  conclusive  evidence  of  an  intention  to  give  a  fee.  9 
Mass.  167,  Lithgow  v.  Kavenagh.  Cro.  Eliz.  497,  Bacon  v.  Hill.  Nor 
will  a  contingent  charge  carry  a  fee.  8  Johns.  141,  Jackson  v.  Harris. 
And  where  the  charge  is  upon  the  land  devised,  and  not  upon  the  person 
of  the  devisee,  or  where  it  is  payable  out  of  the  rents  and  profits,  the 
devisee  does  not  take  a  fee  by  implication.  1  Pick.  318,  Stevens  &  ux. 
V.  Winship  &  ux.  10  Johns.  148,  Jackson  v.  BulL  Cro.  Ca.  157,  Am- 
ley  V.  Chapman.  Cro.  Eliz.  330,  Dickins  v.  Marshall.  5  T.  R.  558, 
Denn  v.  Mellor.  8  T.  R.  497,  Doe  v.  Allen.  4  R  &  P.  335,  Doe  v. 
Child  &  ux.  3  Maul.  &.  Sel.  516,  Doe  v.  Ramsbotham.  Nor  where 
the  annual  payments  are  to  continue  only  during  the  life  of  the  devisee. 
8  Dy.  371,  b.  Ager  v.  Pool. 

5th.  As  the  meaning  and  intent  of  the  testator  is  to  be  gathered  by 
adverting  to  the  whole  scope  of  the  provisions  made  by  nim  for  the 
objects  <?his  bounty,  a  devise  may  be  construed  as  passing  a  fee,  with-  . 
out  apt  words  of  inheritance,  by  reference  to  other  devises  in  the  same 
instrument  11  Mass.  528,  Cook  &  al.  v.  Holmes  6lux,  9  East  400, 
Doe  V.  Cundall.    Cruise's  Dig.  Tit  38.  ch.  IJ.  §  19. 

6th.  A  general  devise  without  words  of  inheritance,  with  a  limitation 
over  if  the  devisee  dies  under  age  and  without  issue,  will  give  an  estate 
in  fee.  3  Burr.  1618,  Frogmorton  v.  Holyday.  9  East  400,  Doe  v. 
Cundall.     10  East  460,  Toovey  &  al.  v.  Bassett  &  al. 

7th.  A  devise  to  trustees  tor  purptoes  which  require  the  fee,  will 
carry  the  fee  without  words  of  inheritance.  2  Stra.  798,  Shaw  v. 
Weigh.  Ca.  temp.  Talb.  150,  Chapman  v.  Blissett  3  Burr.  1684, 
Gates  V.  Cooke.  1  Ves.  485.  Gibson  v.  Montfort  Feame  Cont  Rem. 
(6ed.)357. 

8th.  A  devise  to  trustees  for  the  benefit  of  children  during  their  mi- 
nority, without  any  further  disposition  of  the  estate,  has  been  held,  in 
some  cases,  to  give  such  children  an  estate  in  fee.  Cruise's  Dig.  Tit 
38.  ch.  11.  §  14, 15  and  16. 

9th.  It  is  held,  in  Massachusetts,  that  a  devise  of  wild  lands,  without 
words  of  inheritance,  carries  a  fee ;  and  if  it  do  not  appear  by  the  will 
that  the  lands  devised  are  wild,  the  devisee  may  show  that  fact  by  parol 
evidence.    10  Mass.  302,  Sargent  &  al.  v.  Towne. 

10th.  A  general  rule,  and  one  which  may  be  said  to  comprehend  all 
others,  is  that  whenever  it  appears,  from  a  reference  to  the  whole  will, 
and  a  consideration  of  the  reciprocal  bearings  of  all  its  parts,  or  of  the 
particular  devise  in  question,  that  the  testator  intended  to  give  a  fee  sim- 
ple estate  to  the  devisee,  a  fee  simple  shall  pass.  And  the  same  efibct 
will  ke  produced  whether  the  phraseology  imports  the  whole  interest  of 
the  testator,  or  the  entire  dominion  and  enjoyment  of  the  thing  by  the 
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[2  d]  devisee.  Upon  this  ptiocqile,  the  lUlowisg  words  t&d  libnses,  eiUier 
.^.^^^^^^  by  themseWes,  or  in  connexion  with  other  parts  of  the  will,-  have  been 
held  to  pass  a  fee.  A.devise  to  a  man  forever;  or  to  ^e  and  to  seU; 
or  in  fee  simple ;  or  to  him  and  his  assi^rns  forever;  or  to  him  and  his 
blood ;  but  ir  it  be  to  a  man  and  his  assigns,  without  saying  forever,  it 
will  be  bat  a  life  estate,  and  if  it  be  to  a  man  et  temM  tw^  it  will  eive 
an  estate  taiL  1  Inst.  9.  b.  8o  the  appointment  of  a  person  by  wul  to 
be  the  testator's  heir,  wiU  give  a  fee ;  Hob.  past  75,  Spark  v.  rarqell; 
and  a  devise  of  Isnd,  freely  to  be  enjoyed ;  Cowp.  3S2,  Loveacres  v. 
Blight ;  bnt  similar  words  were  held  not  to  give  a  fee  in  11  East  390, 
Goodright  v.  Barron  &  aL  So,  all  my  property  personal  and  real, 
gives  a  fee.  11  East  518,  Doe  y.  Roper:  My  property  after  mv  debts 
are  paid.  17  Johns.  281,  Jackson  v.  Housri;  or  to  dispose  of  at  his  will 
and  pleasure,  2  Wils.  6,  Goodtitle  v.  Otwa^r ;  but  where  there  is  a  de- 
vise for  life  in  express  terms,  a  power  of  disposal  annexed  does  not  en- 
large it  to  a  fee.  16  Johns.  588,  Jackson  v.  Bobbins.  1  Pick.  326,  Ste- 
vens d&  ux.  V.  Winship  &  ux.  So  a  fee  will  pass  by  a  devise  to  a  man 
and  his  successors ;  or  to  dispose  of  to  which  of  his  children  he  pleases ; 
or  to  make  provirion  for  his  children ;  or  to  a  man  and  his  heir,  in  the 
singular  number ;  or  a  devise  to  three  daughters,  and  if  one  dies  be- 
fore the  others  &c,  one  to  be  heir  to  the  other ;  or  a  devise  to  one,  and 
if  he  dies  under  age  dLc.  then  to  the  devisor's  heirs;  or  a  devise  to  a 
woman  for  life  and  afterwards  to  her  son ;  Com.  Dig.  Devise.  N.  4. 
So  a  devise  t6  A.  for  life,  and  tiien  to  a  son  of  A.,  except  A.  pur- 
chases land  <i€  the  same  value  f<Nr  his  son,  and  then  A.  may  sell ;  A. 
doQs  not  purchase  &c.,  the  son  has  a  fee.  Hob.  poH  65|  Green  v.  Ann- 
steed.  A  direction  in  a  will  to  purchase  land,  implies  a  purchase  in  fee. 
ibid.  A  devise  to  trustees  in  fee  for  the  benefit  of  A.  without  any  lim- 
itation of  the  ertale  to  the  eegtuique  tnui^  E*'"^^  ^®  beneficial  interest 
to  the  eettui  que  tmH  in  fee.  8  T.  R.  597,  Challenger  v.  Shephard.  A 
devise  to  the  testator's  wife  during  her  widowhood,  and  a  direction  to 
his  three  sons  to  pay  to  each  of  his  three  daughters  £35»  as  soon  as  the 
estate  shall  fall  into  their  hands,  passes  the  estate  to  the  sons  in  fee  by 
tmpli9ation.  6  Johns.  185,  Jackson  v.  MerrilL  So  a  devise  of  aU  mj 
part,  share  and  interest;  5  T.  R.  292,  Andrew  v.  Southouse ;  5  Maul.  & 
SeL  406,  Paris  &  al.  v.  Miller  &  al. ;  or,  all  my  real  andperscmal  prop- 
erty ;  18  Ves.  Jr.  193,  Nichols  v.  Butcher ;  or  all  my  property  personal 
and  real ;  11  East  518,  Doey.  Roper;  or,  whatever  else  I  have  not  dis- 
posed of ;  1  Salk.  239,  Hopewell  V.  Ackland;  will  pass  a  fee  to  the  de- 
visee. 

So  a  devise  of  the  income  of  lands  is  the  same,  in  its  effect,  as  a  de- 
vise of  the  lands  themselves,  and  may  pass  the  fee.  9  Mass.  372,  Reed 
et  al.  v.  Reed.  So  of  the  occupation ;  2  Plowd.  523,  Welcden  v.  Elk- 
ington,  and  450,  Paramour  v.  Yardley ;  or  of  the  issues  and  profits ;  Cro. 
EUz.  190,  Parker  v.  Plumm^r ;  or  the  free  use ;  1  Saund.  186,  Cook  v. 
Gerard ;  or  the  rents ;  Cro.  Ja.  104,  Kerry  v.  Derrick ;  or  the  ground- 
rents  ;  2  Stra.  1020,  Maundy  v.  Maundy ;  and  a  devise  of  the  issues  and 
profits  of  land,  to  be  paid  to  the  devisee  by  the  executors,  is  a  devise  of 
the  land  itself  to  the  devisee.  5  Mod.  63,  Bush  v.  Allen.  5  Mod.  101, 
South  V.  Allen.    1  Salk.  228.  S.  C. 

In  the  case  of  Widlake  v.  Harding,  above  reported,  the  word  inherit- 
ance was  held  to  pass  a  fee,  and  this  case  has  been  often  cited  as  es- 
tablished law.  But  it  seems  that  the  word  inheritance  does  not  neces- 
sarily import  a  fee.  A.  by  his  will,  gave  his  wife  an  annuity  of  £200  for 
life,  and  £6000  to  his  two  younger  children,  to  be  paid  respectivehr  at 
twentyone  years  of  age,  and  appointed  B.,  C.  and  D.  as  trustees  of  in- 
heritance, for  the  execution  thereof.  This  case  beixig  sent  into  C.  B. 
out  of  Chancery,  the  courts  (Mansfield,  C.  J.,  Heath,  Rooke,  and  Cham- 
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We,)  Dnanhnoosly  certified  that  B^  C*  and  D.  took  no  iDterest  in  the  tea-  [2  e] 
tator's  real  eaUte,  and  had  no  power  to  convey  it  4  B.  dz.  P.  116,  Trent 
▼.  Hanai&r.  But  Lord  Eldon,  doubting  the  correctness  of  this  opinion, 
(10  Yes.  St.  495,)  afterwards  sent  the  same  case  into  the  King's  Bench ; 
where  three  judges,  (fUlenborough  C.  J.,  Grose,  and  Le  Blanc,)  certified, 
that  the  tnutees  took  a  fee  in  the  testator's  lands ;  conira  Lawrence,  J. 
who  thoQght  the  meaning  of  the  words  too  uncertain  to  disinherit  the 
heir  at  law.    7  Bast  97. 

To  cite  the  numerous  cases  in  which  various  expressions  in  wills  have 
been  held  to  pass  an  estate  tail,  an  estate  for  life,  d&c,  would  swell  this 
note  to  an  unreasonable  extent  The  law  on  this  subject  may  be  found 
in  Cruisers  Digest^  title  38.  ch.  12,  13,  &e.  Rob.  on  Wills,  chap.  4. 
sec.  5f  6,  &.C. 


InCERTI  NoMINIS  ET  TempORIS.  ^    Banc,  le  Roy. 

Sereral  ezecntioiis  oat  of  Mveral  cooits  on  tbe  Mune  joint  'nd  MYeral  oUagation 
made  by  two :  one  ia  arreated  by  cafiaa^  and  then  the  landa  and  gooda  of  the 
other  taken  by.  eUgU :  the  party  arreated  may  be  delivered  by  omdUa  quertia, 
and  ahall  Aerer  be  taken  again. 

If  elegit  be  re'tomed  nOul,  the  party  may  have  another  ezeention.    Bemb. 

Mansignior  Coke,  Chief  Justice,  repcrta  ceux  PainiBin  mwm  Ezeea 
Capias  in  Banco Eegia^  That  when  two  are  bound  in  ob*  ^^^SSmv- 
ligation  jointly  and  severally,  and  the  obligee  sue  one  of  5Sia**^***" 
them  in  the  Common  Pleas,  and  the  other  in  the  King^s 
Bench,  and  had  against  him  in  the  King's  Bench  a  capias, 
and  took  him   in   execution,   and   after   took  an   elegii 
against  the  other,  and  had  lands  and  goods  delivered  in 
execution,  as  he  might  well,  that  thereupon  the  other 
in  execution  by  his  body  had  an  audUa  querela,  and  was 
delivered.    And  because  the  judgment  in  that  case  must 
be,  that  he  be  discharged  of  the  execution,  he  shall  nev* 
er  be  taken  again,  though  the  land  taken  in  execution  be 
evicted.  • 

And  he  said  also.  That  if  an  elegii  be  sued  out,  and  so  ^   .^ 
entered  of  record,  though  he  get  nothing  by  it,  yet  he  PeremptMy- 
shall  never  have  other  execution,  until  somewhat  be  found;  y  p^^  ^^ 
and  therefore  no  man  will  record  the  execution,  until  i^c«Jei«rf 
somewhat  be  found ;  but  qwxre,  for  it  is  no  election  of  f^^'"^^ 
nothing.     And  as  the  record  saith  that  he  did  choose,  by  the  whole 

court  (accord- 


8  Thomas  v8.  Axworth. 

[2  f]      which  is  not  the  writ,  but  lands  and  goods  ;   so  the  same 
y^M-^s^^^^    record  upon    the  return  assures  that  there  are  neither, 
in^  to  the        and  therefore  all  idle.  (1) 

opinion  in  this 

cue  )  That  a  ci^ias  doth  not  lie  after  exectftion  sued  forth  upon  elegit  against  the  same 
person ;  the  reason  is,  because  upon  the  prayer  of  the  par^  to  hare  an  elegit,  it  is  entered 
upon  the  Roll,  eUffU  sibi  exeeutionem  per  meditatem  Urre,  so  as  he  is  estopped  by  the 
Record,  to  have  another  Execution.  But  by  the  opinion  of  Hobart  in  Foster  and  Jackson's 
case,  fo.  87.  that  must  be  intended  when'  the  nrat  writ  is  returned  senred;  but  if  upon  it  nihfl 
be  returned,  then  a  eapku  will  lie  against  the  party,  notwitiistanding  the  elegit  is  sued  forth. 
Bubt.  Sd  R.  fo.  97.  Keeb.  1  R.  71.  p.  41.  Mod.  91.  p.  74.  Godb.  181.  Br.  dot  49,  257,  258.  5 
Rep.  87.  BlooDifield's  Case,  2  Cro.  60.  ap.  67.  60. "  Rolls.  Ahr.  906.  Br.  exeon  96.  B.  audiu  oner. 
42.  Co.  6.  46.  H.  Yel.  67.  Le.  1.  51.  p.  65.  Ro.  1.  904^  85.  3  Cro.  160.  Br.  Execution,  99. 
B.  Eletfit,  15.  21  H.  7.  19.  t.  Br.  Executiou,  72.  Br.  Elegit,  11. 17.  E.  4.  4.  Br.  Scire  Facias, 
187.  Mo.  545.  Cro.  Jac.  338.  g.  3  Cro.  169.  Rolls.  R.  f.  8.  Ro.  1.  Ab.  896.  Godb.  257.  208< 
Dy.  299.  b.  7  H.  6.  27.  Error  14.  Br.  67.  Ro.  1. 904.  Execution  Br.  123, 132, 145.  Dalt.  Sher.59. 

(1)  See  Post,  p.  52,  Foster  v.  Jackson^  notes  5  and  6. 
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New  matter  cannot  be  introduced  by  an  innuendo.  (1 ) 

In  an  action  upon  the  case  in  the  Common  Pleas,  by 
Pwwh.^il."'      John  Thomas  an  attorney,    against  Axworth,  for  these 
M.'  ^Browni    w<>^ds,  *  This  is  J.  Thomas  his  writing,'  innuendo  the  plain- 
s'd'ie**^'^*  tiff,  *  and  he,' inntiendo,  &c.  *hath  forged  this  warrant;' 
quoddam   xvarrantum  per  quendam  JRichardum  BvUer 
Mil.  tunc  Vic.  Com.  prtBd.  exi^ten.  super  quoddam  breve 
de  CapicLs  per  quand.  Margaret.    Hog  versus  praf.  def. 
iot"e5MM^'   ^^^^^  C'tir.  de  Banco  prosecut.  eid.  Vic.  direct,  innuendo ; 
words.   Cro.     upon  not  guilty  pleaded,  and  found  for  the  plaintiff,  it 
Jac.  648.       '  was  moved  in  arrest  of  judgment,  that  the  innuendo  would 
P^^        not  support  the  action,  was  the  word  warrant  alone  be- 
Yei.  II.  Ace.     ing  of  uncertain  sense,  and  the  matter  of  the  action  shall 
4d"  268*  ^6^\  ^^^  ^^  enlarged  nor  ascertained  by  the  innuendo^  as  pox^ 
Acc^Shr*8S6*  ♦^•***^'*^  ^^^  Frcuch  Pox  ;    of  which  opinion  I  was  and 
Cr.  iac.  673.     am.     And  note,  that  after  in  Trinity  Term,  in  the  cause 
of  Yardly  and  Elhill,  -  this    case  was    vouched,  as  ad- 
judged according  toumy  opinion,  by  Justice  Nicholls  and 
Winch.     But  it  was  not  adjudged  ;  but  that  shews  their 
opinions  were  concurring  with  me. 

(1)  AntnntifTkioisused  mostly  in  declarations  or  indictments  for  libel  and 
skiider.  In  these  cases  they  are  sometimes  necessary,  because  the 
very  words  of  the  defendant  must  be  set  forth ;  and  if  their  meaning  is 
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not  manifest  and  certain,  it  must  be  averred  in  this  manner.  But  in  de-  J[3  a] 
clarations  upov contracts,  it  is  not  necessaiy  to  use  the  very  words  of 
the  contracting  partjT,  but  the  plaintiff  may  declare  according  to  their  le- 
gal effect  Itfin  this  way,  he  states  the  true  meaning  of  Uie  contract, 
there  is  no  need  of  an  innuendo.  If  he  does  not  an  innuendo  will  not 
aid  h'un.    11  Mass.  307,  Hopkins  ▼.  Young. 

An  innuendo  is  an  averment  explanatory  of  the  defendant's  meaning 
by  reference  to  antecedent  matter.  4  Rep.  17,  James  v.  Rutlech.  1 
T.  R.  70,  Rex  V.  Aylett  Cowp.  672,  Rex  v.  Home.  3  Caines  73,  Pel- 
ton  V.  Ward.  Its  office  is  merely  to  explain,  bv  pointing  out  the  de- 
fendant's allusion,  and  can,  in  no  case,  be  allowed  to  introduce  new  matr 
ter.  It  may  apply  what  is  already  expressed,  but  cannot  add  to,  or  en- 
large, or  change  the  sense  of  the  precedent  words,  d  Salk.  513,  Rex 
V.  Grcepe.    1  Saund.  24a  n  (4.)    12  Mass.  500,  Fowle  v.  Robbins. 

An  tnmieiu/o  cannot  be  a  subject  of  proof  by  witnesses.  5  Johns.  226, 
Van  Vechten  v.  Hopkins,.  Where  the  words  are,  in  themselves,  plain, 
and  their  application  not  doubtful,  no  innuendo  is  necessary.  Cowp.  672, 
Rex  V.  Home.  5  East  469,  Woolnorth  v.  Meadows.  And  if  an  innuendo 
state  new  matter  which  is  superfluous,  and  not  necessary  to  support  the 
action,  it  may  be  rejected  as  surplusage.  9  East.^  Roberts  v.  Camb- 
den.  Cro.  Car.  489,  Wilner  v.  Hold.  7  Johns.  272,  Thomas  v.  Cross- 
well.  So  if  the  new  matter  be  repugnant  or  insensible.  Cro.  Car.  512, 
Smith  V.  Cooker. 

But  if  the  words  derive  their  actionable  quality  from  their  relation  to 
facts  and  circumstances  extrinsick  of  the  words  themselves,  the  plaintiff 
must,  by  way  of  introduction  or  inducement,  state  those  facts  and  cir- 
cumstances ;  then  aver  that  the  words  spoken  related  to  those  facts  and 
circumstances,  bv  laying  a  coUoquiumf  as  it  is  commonly  called  ;  and 
lastiv  by  tfinuencm  connect  such  of  the  words  as  need  explanation,  with 
the  tacts  and  circumstances  previously  stated  in  the  declaration.  This 
rule,  in  its  several  parts,  is  clearly  and  concisely  illustrated  by  De  Grey 
C.  J.  in  delivering  the  opinion  of  the  court  in  the  case  of  Rex  v.  Home. 
'  In  an  action  upon  the  case  against  a  man  for  saying  of  another,  ^he 
has  burnt  my  barn.'  the  p]aintiffcannot,b^  Yf^y  of  innuendo,  say,  'mean- 
ing his  bam  full  of^eorn ; '  because  that  is  not  an  explanation  of  what  is 
said  before,  but  an  addition  to  it.  But  if  in  the  introduction,  it  had  been 
averred  that  the  defendant  had  a  bam  full  of  com,  and  that,  in  a  dis 
course  about  that  bam,  the  defendant  had  spoken  the  words  charged  of 
the  plaintiff  an  innuendo  of  its  being  a  barn  full  of  com  would  be  good; 
for  bv  coupling  ^e  innuendo  in  the  libel  with  the  introductory  averment, 
« his  bam  full  of  com,'  it  would  have  made  it  complete.  Cowp.  664. 
Here  the  extrinsick  fact  that  the  defendant  had  a  bam  full  ofcomisthe 
introduction  or  inducement ;  the  alleffation  that  the  words  were  utter- 
ed in  a  conversation  relating  to  that  Bam,  is  the  ootfo^um ;  and  the 
explanation  that  the  words  tnus  spoken  were  applied  to  that  bam  full  of 
com,  is  the  innuendo.    5  Johns.  221,  Van  Vechten  v.  Hopkins. 

In  the  case  of  Rue  v.  Mitchell  in  Penhsylvania,  2  Dall.  58;  the 
words,  *  you  have  taken  a  false  oath  before  squire  R.'  innuendo  perjury 
in  a  cause  before  W.  Rl,  Esq.  &c.  were  held  good  afler  verdict  But 
the  authority  of  this  case  seems  overtiirewn  to  the  subsequent  cases  of 
Shaffer  v.  Kentzer,  1  Bin.  557 ;  and  Parker  v.  Spangler,  2  Bin.  60 
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EjccUonc.  YoNG  V9.  RaDFORD. 

Baron  and  Feme  join  in  a  mortgage  of  wife's  term,  and  then  she  dies :  the  con- 
dition BurriTes  to  the  husband. 

By  the  marriage  the  husband  has  full  power  to  alien  the  wife's  term,  and  if  she 
die  the  term  sunrives  to  him. 
Pasch.  11.  Jac. 

BroWifow;i29.      EjectumefimuB  by  Charles  Yong  aga^inst  Robert  Rad- 
Wit!!h*  Eit     ^'^^^*  ^^  ^  house  and  garden  in  Longditch  in  Westminster, 
467.  1  Roll,      of  the  demise  of  Anne  Holland  ;  upon  issue  not  guilty, 
The  wife's       ^7  Special  ycrdict,  the  case  was  found  thus, 
^^d'by'her         *  Elizabeth   Radford   was  possessed  of  a  lease  of  the 
lands  in  question,  of  the  demise  of  the  dead  and  chapter 
of  Westminster,  for  thirtyone  years,  beginning  the  fifth 
of  December  35th  year  of  the  Queen,  and  married  one 
John  Holland,  and  then  he  and  his  wife  mortgaged  their 
interest,  and  term  of  years,  unto  one  John  Emerson,  for 
payment  of  two  and  twenty  pounds ;  and  after,  and  be- 
fore the  day  of  payment,  Elizabeth  died,  and  John  Hol- 
land the  husband  paid  the  money  at  the  day,  in  redemp- 
tion of  the  mortgage,  and  entered,  and  made  Anne  his 
wife  his  executrix,  who  entered,  and  then  Radford  took 
administration  of  the  goods  of  Elizabeth  th^  wife  of  John 
Holland,  and  entered  upon  the  lessee,  upon  whom  the  said 
Judgment        Anne  re-entered,  and  made  the  lease  unto  Yong  the  plain- 
fif.*  Co.*3Mfb.  tiff,  who  entered  and  was  possessed  until  the  defendant 
S^cont'co**    R^^fi^'^  ejected  him.     And   it   was   adjudged   that  the 
L.46.b.35i.     plaintiff  should  recover  by  our  uniform  opinion.'     The 

a.  b.  S19.  b.         r    ,  1    x^    .  ^        , 

€ro.  Car.344.   judgment  was  pronounced  P.  12;  the  reason  was,  that 

3£.  Pio.i^. '  though  the  lease  was  at  the  fii'st  the  wife's,  and  that  the 

D]r^25i!'F%.  husband  was  possessed  in  her  right,  so  as  though  he  had 

Cr^275*^'  *     purchased  the  fee  simple,  the  lease  had  not  been  extinct, 

yet  by  the  intermarriage  he  hath  full  power  to  alien  it : 

And  if  he  survive  his  wife,  he  is  to  enjoy  it,  against  her 

executors  or  administrators ;  so  here,  when  he  survives, 

the  condition  survives  to  him,    and  restores  him  to  the 

lease  in  state,  as  it  should  have  been,  if  it  had  not  been 

aliened.     Like  to  the  case  of  35  Ass.  plac.  1«5.  where  the 
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husband  and  the  wife,  and  a  third  person,  purchase  lands        [3  c] 

jointly,  the  husband  aliened  the  whole,  and  then  he  and    v-^-v-^^/ 

his  wife  died,  the  third  person  surviving  had  an  assize  of 

the  whole.     And  the  rather  here,  because  the  husband 

paid  all  the  money,  after  the  death  of  the  wife  ;  like  the  ^„  „  ^^  ^ 

_._  1  •      <^i     ii»  -wf  •       9  H.  7.  »5.  Co. 

case  9  H.  7.  25.  agreed  m  Shellies  case  :    If  a  man  make  i.95.t.  99.  t. 

C*T  far  81 

^a  feoffment  of  lands  upon  condition,  that  if  the  feoffor,  Swinb.  34.  Co. 
or  his  heirs,  pay  ten  pounds,  that  he  may  reenter,  and  tt^^',  cir^'i. 
die  leaving  a  daughter,  who  paid  the  money  and  enters,  ^J'*  ^;^® 
and  then  a  sbn  is  born,  yet  the  daughter  shall  retain  the  «etf  waajwa- 
lands ;  for  qui  sentU  onus^  sentire  debet  commodum,  (1)      ven  Leases, 

and  conveyed 

(1)  The  husband's  interest  in,  and  power  over  his  wife's  terms  for  years,  and  aAerwarda 
may  be  considered  in  the  following  order.  married  with 

1st.  Of  her  legal  estates  in  such  terms  in  possession,  in  her  own  ^^  '^^^  ^ 
right  ^"h"^'" 

The  marriage  is,  in  law,  a  gift  to  the  hasband  of  all  the  wife's  chattels  7eived*the 
real,  and  terms  for  years  of  which  she  is  in  possession  in  her  own  right  moneys,  which 
He  may,  alone,  dispose  of  the  whole  of  them  by  ^rant,  demise,  or  mort-  came  of  the 
gage ;  or  they  may  be  taken  on  execution  for  his  debts.    If  she  dies  *™"*-  .  '>  ^^ 
before  him,  they  are  absolutely  his.    He  is,  however,  possessed  of  them,  Jj®  j^*^°"  ^^ 
durinff  the  coverture,  in  her  right,  and  his  interest  in  them  is  so  far  that  by' the  re- 
a  qualified  one,  tl^at  if  she  survives  him,  and  he  makes  no  disposition  of  ceipt/the  hus- 
them  in  his  life  time,  they  survive  to  the  wife.    He  cannot,  therefore,  band  had  a 
dispose  of  them  by  will.    Dr.  &  Stud.  Dia.  1.  ch.  7.    Co.  Lit  351.  a.  46.  property  therc- 
b.    Cro.  Ca.  344,  Hastings  v.  Douglas.     Plowd.  418,  Bracebridge  v.  *°?**?"S*?''' 
Cook.    Post  285,  Balder  v.Blackborne.  ^  ^        ISSfe'ZrlofVt 

If  the  husband  grants  the  term  upon  condition,  it  will  be  a  disposition  his  pleasure, 
of  the  whole ;  and  if  the  condition  be  broken  after  the  husband's  death,  and  therefore, 
the  wife  surviving  will  be  barred,  and  the  husband's  executor  may  enter  though  he  after 
for  condition  broken.    Co.  Lit  46.  b.    But  if  the  condition  be  broken  ^^ok  iettera  of 
in  the  husband's  life  time  and  lie  enter,  qttare  whether  the  wife  wUl  of  hu'^e'r 
not  be  remitted  ?    If  the  husband  and  wife  mortgage  the  term,  and  the  goods  yet  he 
husband  pays  the  money  and  enters  and  dies,  the  wife  shall  have  it  should  not  ac- 
Com.  Dig.  Baron  &  Feme,  E.  2.    If  the  husband  recovers  the  term  in  count  for  that 
ejectment,  in  his  own  name  alone,  it  will  be  such  a  disposition  or  alter-  2**"*/*^Vr 
ation  of  the  term  as  will  vest  it  in  the  husband.  lb.    If  the  husband  i  cro  y?  t 
leases  the  wife's  term  and  dies,  the  rent  is  to  ho  paid  to  his  executor,  Ro.  \.  346, 
and  not  to  the  wife ;  and  it  will  make  no  difference  if  he  leases  only  a 
part  of  the  term ;  for  although  in  .such  case,  the  wife  surviving  is  en- 
titled to  the  residue  of  the  term,  yet  rent  is  not  incident  to  the  reversion 
of  a  term  for  years.    Cro.  Eliz.  33,  Syms'  case.    Co.  Lit  46.  b.      Sed, 
vide  3.  T.  R.  403.  Webb  v.  Russell.    So  a  lease  made  by  him  to  com- 
mence after  his  death,  will  be  good,  though  the  wife  survives,    Cro. 
Eliz.  287,  Greete  y.  Locroft.    If  ti  lease  be  made  to  husband  and  wife 
for  years,   who  enter,   and  the  lessor  afterwards  enfeoff  the  husband, 
who  dies  seized,  this  is  a  surrender  and  extinguishment  of  the  term  and 
bars  the  wife.    Cro.  Eliz.  911,  Downing  v.  Seymour.     But  if  a  lessor 
who  has  the  fee  simple,  marries  a  woman,  his  lessee  for  years ;  or  if  the 
husband  makes  a  lease  for  years,  and  the  lessee  grants  his  term  to  tbe 
wife,  the  term  is  not  thereby  merged  or  extinguished  in  the  husband's 
estate  of  inheritance ;  because  he  has  the  inheritance  in  his  own  right 
and  the  term  in  right  of  his  wife ;  and  if  the  husband  does  not  dispose 
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[3  d]        ^^  ^6  term,  the  law  will  preserve  it  for  the  wife.    Plowd.  418,  Brace- 
bridge  V.  Cook.     So  if  the  husband  grants  a-  rent  charge  oat  of  the 
^'^^^^^^'^^     term,  the  wife  surviving  may  avoid  the  charge  and  all  other  incum- 
brances, and  be  remitted  to  the  term,  which  the  coverture  does  not  di- 
vest out  of  her.  Plowd.  418.  ub.  sup.  > 

2d.  Of  the  wife's  estate  in  such  terms  in  possession  en  outer  droit,  as 
executrix  or  administratrix. 

The  marriage  is  not,  in  law,  a  gift  to  the  husband  of  chattels  real,  or 
terms  for  years  of  the  wife,  in  her  possession  en  atUer  droit,  and  if  he  sur- 
vives her,  they  will  go  to  the  admmistrator  de  honia  mm  of  the  testator 
or  intestate.   Co.  Lit  351.  a. 

In  Com.  Dig.  Baron  &  Feme,  E.  2,  it  is  said  that  if  the  wife  had 
chattels  rea>  only  en  aider  droit,  as  executrix  or  administratrix,  the  hus- 
band cannot  dispose  of  them,  and  Co.  Lit!  uh.  sup.  is  cited  as  authority. 
But  Coke,  in  the  place  cited,  says  onlv  that  the  law  maketh  no  gijl  of 
them  to.  iht  huaband.  This  is  true,  and  yet  he  may  have  power,  during 
the  coverture,  to  dispose  of  them.  That  he  has  such  power  seems  to  be 
established  by  th«  following  adjudged  cases.  Cro.  Eliz.  279,  Loflus' 
case.  Here  a  woman,  administratrix  of  her  former  husband  who  was 
possessed  of  a  term  for  18  years,  and  of  another  term,  in  reversion,  in 
the  same  land  for  40  years,  married  J.  S.  who  let  it  to  J.  D.  for  20  years. 
This  was  held  to  be  a  valid  disposition  of  the  first  term  of  18  years  in 
possession,  and  that  his  executor  should  have  the  rent  In  Thrustout  v. 
Coppin,  3  Wilson,  277,  the  sole  question  was  whether  a  husband,  pos- 
sessed of  a  term  for  years  in  right  of  his  wife  as  executrix  of  her  for- 
mer husband,  had  power  to.  grant  it  ?  and  the  whole  court  were  of 
opinion  that  he  had.  The  case  of  Arnold  v.  Bidgood,  Cro.  Ja.  318,  is 
also,  in  principle,  precisely  in  point,  and  is  so  cited  hj  Lord  Ch.  Justice 
De  Grey,  in  Thrustout  v.  Coppin.  The  same  doctrme  seems  also  to  be 
recognized  in  1  Salk.  306,  Wankford  v.  Wankford,  and  in  Dyer,  183.  a. 
wd  n.  57. 

In  the  cases  above  cited,  the  wife  was  possessed  of  the  term  as  ad- 
ministratrix or  executrix  ojf  her  former  husband,  and  the  editor  of  Co- 
myn,  in  the  next  sentence  to  that  above  cited,  says  that  in  such  case  the 
husband  may  dispose  of  it  But  it  is  believed  that  this  circumstance 
can  make  no  difference  in  the  law ;  that  the  same  principle  which  gives 
the  husband  the  power  in  the  one  case  will  give  it  to  him  in  other  cases ; 
and  that  the  mistake  in  Comyn  originated  in  a  misapprehension  of 
Coke's  meaning.  In  1  Salk.  306,  the  doctrine  is  laid  down  generally, 
that  in  case  of  a  feme  covert  executrix,  ttie  husband  may  administer  and 
bind  the  wife,  though  she  refuses ;  and  a  power  to  administer  seems  to 
include,  necessarily,  the  incidental  power  to  dispose  of  the  testator's 
chattels.  In  Dyer  183.  a.  ^non,  the  case  reported  is  of  a  woman  who 
was  Dossessed  of  a  term  as  executrix  of  her  former  husband  and  mar- 
ried B.,  who  submitted  the  title  and  interest  to  arbitration,  and  the  award 
was  against  him.  The  judgment  is  not  reported,  but  a  note  to  the  case 
says  that  'the  arbitration  shall  bind  the  wife;  for  if  the  husband  had 
granted  over  the  term,  Uie  grant  would  bind  the  wife,  and  by  conse- 
quence the  submission  in  l^is  case,  being  for  the  title  and  interest  in  the 
term,  is  as  much  in  effect,  as  if  the  husband  had  granted  over  the  term, 
"  and  it  had  issued  from  him,  in  which  case  the  wife  had  been  barred 
without  doubt'  It  is,  therefore,  with  deference  to  the  high  authority  ef 
Comyn,  submitted,  that  the  husband,  though  the  property  of  the  term  is 
not  vested  in  him,  has,  as  one  of  his  marital  rights,  the  power  of  dis- 
posing of  it 

3d.  Of  the  wife's  legal  estate  in  such  terms  in  action. 

The  intermarriage  is  a  qualified  gifl  to  the  husband  of  the  wife's  chat- 
tels real  ift  action,  or  of  which  she  was  dispossessed  at  the  time  of  the 
marriage.    If  he  reduces  them  into  possession  during  the  coverture,  he 
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wiU  have  ^e  same  interest  in  them  snd  power  over  them  as  if  they  had        r^  ^n 
been  in  her  octoal  poBaeasioiiy  at  the  time  of  the  marriage :   But  if  he        ^      -^ 
dies  withoQt  reducing  them  into  poeseasion,  the  wife,  and  not  the  has-     ><^'"v'^ 
band's  representatives,  will  be  entitled  to  them.     Co.  lAL  351.  a.  and 
Butler's  note,  304. 2. 

4th.  Of  such  estates  in  contingency  or  possibility. 

As  to  the  wife's  contingent  or  possible  interests  in  terms  for  yearS| 
the  general  rule  is  that  the  husband  has  the  power,  daring  the  cover- 
ture, to  dispose  of  them  for  his  own  benefit!  but  if  he  mAkes  no  dispo- 
sition of  them  they  eo  to  the  wife.  Co.  lit  351.  a.  46.  b.  and  Butier's 
note,  304.  2.  But  if  her  interest  depends  on  a  contingency  that  cannot 
happen  during  the  husband's  life,  his  disposition  of  it  will  not  bar  the 
wife.  As  if  there  be  a  lease  to  husband  and  wife  for  their  lives  and 
afterwards  to  the  executor  of  the  survivor,  the  husband  cannot  grant 
this  executory  interest;  because  during  the  coverture, the  wife  has  only 
a  possibility  and  no  vested  interest  1  Salk.  396,  Gray  v.  Acton.  Co.  Lit 
and  Butler's  note  vh.  tup.  But  if  the  husband,  after  the  marriage,  pur^ 
chose  a  term  to  himself  and  wife  and  the  survivov  of  them  and  Sie  ex- 
ecutors of  the  survivor,  this  is  a  single  term,  a  vested  interest,  and  the 
husband  may  alien  it 

5th.  Of  the  wife's  equitable  estates  or  trusts  of  terms  for  yeaiSi  when 
limited  to  her  generally. 

The  husbend  has  the  same  power  to  dispose  of  the  trusts  of  terms  for 
years  for  the  use  of  the  wife  generally,  which  he  has  te  dispose  of  such 
terms  when  granted  to  her  directly ;  and  he  is  entitled,  during  the  cover* 
ture,  to  receive  the  rents  and  profits  of  them  to  his  own  use.  Com.  Dtg« 
Baron  &  Feme.  K  2.  Chancery  2.  M.  9.  Bae.  Abr.  Baron  di  Feme  C. 
S.  and  D.  Thus  if  a  term  is  granted  to  a  woman  who  afterwards  mar- 
ries; or  if  a  woman  with  the  consent  of  the  husband,  before  marriage, 
settles  a  term  in  trust  for  herself  and  afterwards  marries,  the  trust  wBl 
be  in  the  power  of  the  husband  and  he  may  dispose  of  it  So  if  the 
husband  hunself  settles  a  term  for  years  in  trust  tor  his  wife,  he  may 
afterwards  dispose  of  it  and  b^r  her.  And  if  the  wife,  with  the  consent 
of  the  husbana,  before  marriage  settles  a  term  to  pay  the  debts  of  the 
husband  and  afterwards  in  trust  for  herself,  the  residue  will  be  in  the 
power  of  the  husband.  And  if  the  wife  be  entitled  to  a  trust  term  un- 
der her  faUier's  marriage  settlement,  and  her  father  gives  her  in  mar- 
riage, the  husband  may  dispose  of  tliat  trust  term  axid  prevent  anything 
surviving  to  her.    Com.  Dig.  Chancery  2.  M.  9. 

But  ir  a  term  is  granted,  or  settled  by  the  husband,  for  the  jointure  of 
the  wife,  the  hu^and  cannot  dispose  of  it ;  and  if  it  is  settled,  after  mar- 
riage upon  the  wife  and  afterwards  upon  their  children,  though  he  may 
dispose  of  the  wife's  trust ;  he  cannot  dispose  c^T  the  trusts  of  the  cbil^ 
dren.  Com.  Dig.  vh.  tup.  If  a  woman,  seized  in  fee,  creates  a  term  for 
a  special  purpose,  the  term,  after  that  purpose  is  accomplished,  will  at- 
tend the  inheritance ;  as  if  it  is  in  trust  for  the  husband  for  life,  after- 
wards to  the  issue  of  the  marriage,  and  in  default  thereof  to  herself  for 
the  residue  of  the  term ;  the  huwand  dies  without  issue,  and  the  wife 
takes  a  second  husband,  he  shall  not  have  the  term.  2  Wils.  329,  Good- 
right  V.  Sales.  ' 

In  Butler's  notes  on  Co.  Lit  351.  a.  (note  304.  2.J  it  is  said  that  if 
baron  be  possessed  of  *  the  trust  of  a  term  in  right  or  his  wife,  he  may 
dispose  or  it,  except  in  tke  cam  of  a  irtUt  Urmuiktrt  the  tmtiit  created  bjif 
herself  premtnit  to  the  marriage.^  Why  this  exception?  No  reason  is 
perceived  why  the  trust  of  a  term  created  by  the  wife  herself,  before 
marriage,  should  differ  in  its  incidents,  from  a  trust  created  by  another ; 
and  in  several  of  the  cases  above  cited,  in  which  it  was  held  that  the 
trusts  were  in  the  power  of  the  husband,  they  were  created  by  the  wife 
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rs  f\  Ware  marriage.  Perliai»  tbe  leafned  annotator  may  have  founded  ids 
"-  *^-'  exception  onCoke's  exproflskxi  (Ca  Lit  351.  a.)  where  he  aavs,  'If  a 
woman  grant  a  term  to  her  own  use,  taketh  a  husband  and  dieth,  tbe 
husband  surviving  d^all  not  have  this  trust,  but  the  administrator  of  the 
wife.'  This  is  unquestionably  true ;  but  there  is  a  veij  obvious  dis- 
tinction between  the  power  of  disposing  of  the  trust  dunng  the  cover- 
ture, and  the  interest  and  property  in  it  The  husband  has  the  power 
and  the  usufruct  durii^r  the  coverture,  as  one  of  his  marital  rights,  but 
the  interest'  and  property  in  it,  if  Jiot  disposed  of,  survive  to  the  wife. 
The  doctrine  of  Coke,  therefore,  does  not  support  the  doctrine  of  his 
annotator.  Neither  does  the  case  cited  by  Coke  furnish  any  ground 
for  the  exception  in  question.  In  that  case,  (Witbam  v.  Waterhouse, 
Cro.  Eliz.  466.)  a  woman  who  had  the  trust  of  a  term  married  the  plain- 
tiff and  died.  The  defendant  took  administration  of  the  wife's  goods 
and  the  plaintiff  sued  him  in  chancery  to  have  the  term.  It  was  decreed 
by  ali  lAejyjeices  ^  JSfwjbifui,  that  neither  the  term  nor  the  use  apper- 
tained to  the  plaintiff.  The  term  was  not  created  bv  the  wife,  nor  did 
the  husband  dispose  of  it  during  tiie  coverture.  JUke  case,  therefore, 
has  no  bearing  on  the  question  now  under  consideration ;  and  it  is  be- 
lieved, notwithstanding  some  loose  dicta  found  i|i  the  old  books  to  the 
contrary,  that  the  trust  of  a  term  created  by  the  wife  herself  before 
marriage,  follows  the  general  rule,  and  may  be  disposed  of  by  the  hus- 
band during  the  covOrtnre.    See  Newland  on  Contracts,  139  et  seq. 

It  has  been  before  stated  that  the  husband  is  entitled,  during  tbe 
coverture,  to  the  rents  and  profits  derived  from  the  trust  to  his  own  use. 
By  the  case  of  the  Lady  Cromwell,  cited  in  the  margin  of  the  case  in 
the  text  to  which  this  note  is  appended,  it  also  appears  that  if  the  wife 
herself  receives  the  money  which  comes  of  the  .trust  and  dies,  the  hus- 
band has  the  property  ;--&at  he  may  retain  the  money  in  his  marital 
right,  and  is  not  accountable  for  it  as  administrator  of  the  wife.  In 
Reove's  Treatise  on  Domestic  Relations,  p.  25,  this  case  is  cited  and  the 
decision  is  there  said  to  be  different  from  the  doctrine  held  in  the  case 
of  Witham  v.  Waterhouse,  Cro.  Eliz.  446.  But  it  is  belie^/ed  that  the 
two  cases  are  perfectly  reconcileable,  and  botli  good  law.  By  the  origi- 
nal report  of  the  former  case  (March.  44.  Sir  John  St  John's  case,)  the 
question  appears  to  have  been  whether  the  husband  was  entitled  to  tbe 
proceeds  and  avails  of  the  trust  received  during  the  coverfure,  and  it 
was  held  that  he  was.  In  the  latter  case  the  question  was  whether  he 
was  entitled  to  the  term  or  the  use  thereof  after  the  death  of  the  urje^ 
and  it  was  held  that  he  was  not  The  questions  therefore  were  entire- 
ly distinct  and  the  adjudications  consistent  Reeve  however  states  that 
in  tlie  case  of  the  Lady  Cromwell, she  received  the  rents,  let  out  a  part 
of  the  avails,  and  took  lands  and  other  securities ;  and  that  it  was  adjudged 
that  the  husband  held  sucfc  terma  and  their  avails  in  his  own  rifirht  as 
husband  and  not  as  administrator.  These  facts  do  not  appear  m  the 
report  of  the  case  in  March,  and  no  report  of  the  case  is  found  as  cited 
by  Reeve.  If  his  statement  of  the  case  be  correct,  and  by  the  phrase, 
8uch  terma,  is  to  be  understood  terms  in  the  lands  which  she  had  taken 
as  security  for  the  money  received  from  the  trusts  and  let  out,  then  this 
case,  as  stated  by  Reeve,  does  not  impugn  the  doctrine  of  the  case  in 
Croke :  But  if  the  phrase  relates  to  the  trtuta  of  the  Unn  settled  before 
marriaffe,  then  this  case  is  not  only  inconsistent  with  that  of  Witbam  v. 
Waterhouse,  but  is  also  opposed  to  the  doctrine  of  Coke,  and  to  the  gen- 
eral current  of  authorities. 
6th.  Of  trusts  of  terms  for  the  wife's  separate  use. 
If  a  term,  or  other  personal  estate  is  ffiven  in  trust  for  the  wife's 
separate  use,  the  husband  has  no  beneficial  interest  in  it  or  power  over 
it    The  wife,  as  to  such  estate,  is  considered  as  a  feme  sole,  and  may 
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dispose  of  ityttdeftiie  income  ttuipfofite  of  it  Aad  if  kiid  Is  settled  {3  gl 
tiler  marria^  for  the  separate  maintenance  of  the  wife,  who,  out  of  the  f-^  tj. 
profitSi  saTOS  monej,  evls  it  out  at  interest  in  the  name  of  a  thistee,  dis- 
poses  of  it  by  will  and  dies ;  her  husband  shall  not  have  it.  But  if  a 
term  is,  before  marriage,  settled  with  the  assent  of  the  husband,  in  trus- 
tees for  the  sole  diswMition  of  the  wife,  without  her  husband ;  and  she 
permits  her  husbana  to  receive  the  rents  during  his  life,  his  executor 
shall  not  account  to  her  for  the  profits.    Com.  Dig,  Chancery.  2.  M.  9. 
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tJpoii  eTiction  of  m  freehold,  no  action  of  covenant  liea  npbn  the  warranty ;  bnt  if 
the  eTiction  be  bj  leaee  for  yean,  not  defeaiting  the  freehold  bet  only  intempt- 
ing  the  poeseasion  for  a  certain  tenn,  the  pai^  may  have  covenant,  [vide  poet. 
p.J8.] 

*  Amy  Pincohbb  uid  others  Plaintiffs  brought  an  action  l>e^tt. 
of  covenant  against  John   Rudge,   and   declared,   thai 
Rudge,  the  defendant,  by  his  indenture  dated  SOOctobris,  RoLMi-^Baa. 
32  Eliz.  did  demise  unto  them  all  his  lands  in  South  fS^/ch^' 
Molton,  in  the  tenure  of  J.  S.  by  these  words,    Ihdii,  Mi2f".Jtc. 
cancesriii  demisii  et  cat^muwii    unto  the   said  plain- 
tiffs, Habend.  ei  Tenetul.  for  their  liyes,  rendering  thirty 
pounds  a  year  rent,  with  this  express  clause  of  warranty  AcUonof  cov- 
following,  And  the  said  John  Rudge,  and  his  heirs,  all  t^S^IS^i. 
the  said  premises  unto  the  «aid  Amy,  &c.  against  all  \^'^^'^' 
persons  claiming  by,  from,  or  under  the  said  John,  his  t^i-  Vei.  id9. 
ancestors  or  heirs,  shsUl  and  will  warrant,  acquit,  and  de-  R0&.363'.  Abr. 
fend,  during  the  term  aforesaid.     This  was  a  grant  of  the  co.  L^iro^b?* 
reverinon  upon  an  estate  for  life,  made  to  one  John  Pin-  ^im^uii^Br. 
combe  and  others,  in  the  15th  of  the  Queen,  by  the  same  Covent  ». 
John  Rudge,  who  did  attorn  to  the  grant  to  Amy  and 
others.     And  the  same  John  Rudge,  in  the  30th  year  of 
the  Queen,  had  demised  the  premises  unto  one  William 
Hunt  for  terta  of  years,  to  begin*  after  the  death  of  the 
said  John  Pincombe  and  others.     After  all  this,  John 
PiUccHUbe  the  last  tenant  for  life  died :   Amy  Piaeombe, 
and  the  other  grantees  of  the  reversion  entered,  upon         [4] 
whom  William  Hunt  the  LfOssee  entered,  whereupon  they 
brought  their  action  of  covenant  against  John  Rudge; 
and  laid  their  damage  to  two  hundred  pounds ;  where* 
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upon  the  defendant  pleaded  in  bar,  that  the  plaintifF 
had  formerly  brought  a  warrantia  charta  against  him 
upon  the  warranty  aforesaid  for  the  same  lands,  and  that 
it  was  yet  hanging,  and  undetermined ;  whereupon  the 
plaintiff  demurred  in  law,  and  judgment  given  for  him, 
and  damages  and  costs  twentyeight  pounds  six  shillings 
eight  pence  ;'  whereupon  Rudge  brought  a  writ  of  error 
in  the  Exchequer  Chamber,  and  the  only  question  was, 
whether  upon  this  clause  of  warranty  real  annexed  unto 
a  freehold,  an  action .  of  covenant  to  recover  damages 
Error  Qae«.  could  be  grounded.  And  it  was  agreed  by  alL  the  Judges 
Co?'l.  Ssa,  I.  in  the  Exchequer  Chamber,  that  this  action  of  covenant 
^'E.^3.^.'b!'  ^i'l  li^  9  because  that  though  the  warranty  was  annexed 
?*b.'  i^'  ^  ^®  *  freehold,  yet  the  breach  and  impeaching  was  not  of 
a  freehold,  but  of  a  chattel  (that  is  to  say)  of  a  lease  for 
years,  for  which  there  could  neither  be  a  voucher,  re- 
batter,  nor  warraniia  chartiBj  so  that  though  there  had 
been  a  judgment  in  the  warraiUia  chartm  in  this  case, 
yet  neithier  upon  entry,  nor  upon  recovery  in  ^ed.  firma 
upon  this  lease,  there  could  be  neither  voucher,  nor  re- 
butter, nor  value  upon  the  wmrantia  eharta;  and  there- 
fore a  real  vrarranty  is  a  covenant  real,  when  the  free- 
hold is  brought  in  question.  But  when  a  lease  is  in 
question,  or  any  other  loss,  that  doth  not  draw  away  the 
freehold,  it  may  be  used  as  a  personal  covenant,  where- 
upon damages  may  be  recovered  ;  so  it  is  both  a  real  and 
personal  covenant  to  several  ends  and  respects.  And  so 
it  was  adjudged  for  the  defendant  upon  the  writ  of  error. 
Judgment  in     But  another  error  was  assigned,  that  there  was  no  aver- 

Error  amnned  i        i     .      «    .        ■  ^  *    « 

onerror.  scr.  mont  that  there  were  any  lands.in  S.  m  the  tenure  of  J.  S. 
It  was  answered,  that  it  appeared  sufficiently  that  there 
were  some :  And  that  the  declaration  said  that  he  did 
demise,  and  that  the  tenant  for  life  was  seized,  and  that 
Hunt  entered  ;  and  so  of  the  other  entries.  By  all  which 
it  appears  that  there  was  some  land  :  And  if  there  were 
any  land  it  is  well  enough,  though  it  be  not  certain  what, 
or  how  much,  because  there  was  no  land  to  be  recovered, 
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but  Qdmages  only ;  and  the  assessing  of  damages  proves        [4  6] 
also  that  there  were  some  lands..  (1)  v^*-v-^ 

(1)  It  will  be  perceived  that  the  breach  of  the  covenant  of  warranty 
assiffned  in  this  case  was  merely  of  an  antecedent  lease ybr  ifears,  cre- 
ated by  the  warrantor,  under  which  the  lessee  entered ;  and  therefore  ihe 
demandants  were  not  ousted  cfthefrethold  for  life  granted  to  them  and 
to  which  the  warranty  was  annexed.  And  the  ooinion  of  the  court  pro- 
ceeded upon  this  ground.  But  it  may  be  inferrea  that  if  there  had  been 
an  eviction  df  the  whole  freehold  estate  by  a  superior  title,  then  tlie 
covenant  would  have  been  held  a  rtai  covenant  by  the  court,  upon  which 
there  could  be  no  personal  remedy. 

Chief  Justice  Parsons,  in  Marston  v.  Hobbs,  (2  Mass.  438,)  an  d  in 
Gore  V.  Brazier,  (3  Mass.  K.  523,  545,)  expressed  an  opinion,  as  the  pro- 
fession have  generally  understood  it,  that  the  law  of  England  had  been 
altered  in  this  particular,  so  that  covenant  would  lie  upon  such  a  war- 
ranty where  there  was  an  eviction  of  the  freehold.  His  language  in 
the  latter  case,  is,  '  And  it  is  certain  that  before  Uie  emigration  of  our 
ancestors,  the  tenant,  on  being,  lawfully  ousted  by  a  title  paramount, 
might  maintain  a  oerfono/  action  of  covenant  broken,  on  ti  real  cove- 
nant of  warranty.^  In  support  of  this  position  he  cited  1  Brownl.  R.  21, 
and  2  Brownl.  R.  164, 1G5.  The  citation  refers  to  Waters  v.  the  Dean 
&c.  of  Norwich,  reported  in  1  Brownl.  R.  21,  and  2  Brownl.  R.  158, 
ei  $eq.  But  the  case  there  was,  that  the  Dean  &c.  of  Norwich  convey- 
ed a  freehold  estate  to  the  plaintiff  for  three  lives,  and  covenanted  with 
the  plainiifl''to  acquit  and  save  harmless  tite  lessee  and  premises  during 
thetermJ*  The  breach  assigned  was  an  antecedent  lease  for  years  made 
by  the  Dean  &c.  of  Norwich,  under  which  an  entry  was  made  and  the 
plaintiff  disturbed.  So  that  the  case  was  not  different  from  that  of 
Pincombe  v.  Rudge,  an  J  the  freehold  itself  was  not  brought  in  question. 
And  besides,  the  covenant  was  not  of  warranty,  but  to  '  acquit  and  save 
harmless.*  The  principal  points  there  argued  were,  whether  the  lease 
to  the  plaintiff  was  not  void ;  and  if  void,  whether  the  covenant  did  not 
fall  with  it,  so  that  no  action  would  lie  for  the  breach.  The  court  de- 
cided in  favor  of  the  plaintiff.  But  no  question  was  argued  at  the  bar, 
whether  a  personal  action  would  lie  on  a  covenant  of  warranty  annex- 
ed to  a  freehold,  and  where  the  eviction  was  of  the  freehold.  "N^or  does 
the  court  appear  to  have  decided  any  such  point  Lord  Coke,  in  deliv- 
ering his  opinion,  used  language  which,  it  is  possible,  may  have  led 
Chief  Justice  Parsons  to  the  conclusion  already  stated,  though  it  cer- 
tainly does  not  mstify  it  if  he  meaht  to  affirm  that  covenant  would  lie 
where  the  eviction  was  of  the  freehold.  Lord  Coke  said,  (in  answer  to 
an  argument  at  the  bar,  taking  a  distinction  between  covenant  in  law 
and  covenant  in  deed^) '  covenant  in  law  extends  to  lawful  evictions,  and 
to  estate  in  being,  and  not  where  an  estate  is  determined ;  as  if  lessee 
for  life  make  a  lease  for  years  and  dies,  the  lessee  shall  not  have  an  ac- 
tion of  covenant  upon  covenant  in  law,  as  it  is  agreed  in  9  Eliz.  Dyer, 
and  38  Hen.  6.  So  also,  he  supposed,  to  express  real  covenants,  which 
extend  Vo  freehold  or  inheritance,  as  'warrant  and  defend,'  upon  which  a 
man  cannot  have  an  action,  if  he  be  not  ousted  by  one  which  hath  title,  and 
as  in  3  Edw.  3.  7.  and  21.  A  man  makes  a  Hoffmen t  with  warranty, 
nonfeoffavit  is  a  good  plea ;  for  if  the  feoffment  be  avoided,  the  warranty 
also  is  avfnded,  for  that  depends  upon  the  feoffment.  But  if  a  man  make 
a  lease  ^r  years,  and  covenant  that  he  will  warrant  and  defend  the  title 
to  the  lessee,  if  the  lessee  be  ousted  by  one  which  hath  title,  or  ttfithout 
title,  he  may  have  an  action  of  covenant ;  for  the  lessor  hath  the  evi- 
dences and  ought  to  defend  the  possession  of  his  lessee,  and  the  right 
also ;  and  damages  only  are  to  be  recovered ;  and  so  is  the  differencQ 
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r4  c\  between  a  least  and  iifkeniainMy  though  thst  the  words  of  the  covenant 
^^^^  are  all  one.'  The  only  words  in  this  quotation  which  admit  of  the  slight- 
est doubt  are,  *bo  also,  he  supposed,  to  express  real  covenants  which  ex- 
tend to  freehold  or  inheritance,  as  warrant  and  defend,  unon  which  a 
man  cannot  have  an  aetiony  if  he  be  not  ousted  by  one  which  hath  title.' 
But  Lord  Coke  here  refers  to  the  position  in  the  antecedent  sentence, 
that  covenants  in  law  extend  only  to  lawful  evictions,  and  he  affirms  the 
same  as  to  eoq/ress  real  covenants,  as  covenants  of  warranty,  that  the 
ouster  must  be  by  title.  And  afterwards  he  notes  the  difiference  between 
such  a  covenant  annexed  to  a  lease  for  years f  and  to  the/r«e^U,  admitr- 
ting  that  in  the  former  case  an  action  lies  ujpon  an  ouster  with  or  without 
title.  And  the  case  he  puts,  of  the  plea  or  non  feoffami  to  a  feoffment 
with  warranty,  shows  that  he  deemed  a  covenant  of  warranty  annexed 
to  a  feofixnent  avoided  if  the  feoffinent  was  avoided.  How  could  this 
be,  if  the  covenant  were  personal  and  a  personal  remedy  lay  ?  The 
words  *  upon  which  a  man  cannot  have  an  action,  if  &c.,'  it  may  be  said, 
imply  that  he  may  maintain  a  personal  action  upon  such  co<renant,  if  the 
ouster  be  by  title.  That  is  true  if  the  ouster  be  by  a  lessee  for  years 
and  not  an  ouster  of  the  freehoU  as  the  above  case  of  Pincombc  v. 
Rudge,  and  this  very  case  m  2  Brownl.  158,  show.  And  in  many  cases 
the  party  may  have  a  writ  ofwarrantia  charta  (which  is  an  action)  upon 
his  warranty,  upon  which  he  may  recover  a  recompense  in  value  to  the 
extent  of  the  freehold.  The  language  of  Lord  Coke  is  therefore  per- 
fectly satisfied,  without  any  such  interpretation  as  that  which  would  sup- 
pose him  to  give  a  solemn  opinion  upon  a  point  not  argued,  and  not 
nefore  him  for  judgment. 

But  if  the  dictum  of  Lord  Coke  bo  otherwise,  it  cannot  be  admitted  to  ' 
stand  against  tlie  case  of  Pincombe  v.  Rudge.  The  case  in  Brownlowe 
was  decided  in  the  10th  vear  of  James  the  first,  1613,  and  that  of  Pin- 
combe V.  Rudge  was  finally  decided  in  the  Exchequer  Chamber  by  all 
the  judges  in  the  next  year  afterwards,  11  Jac.  I.  If  therefore  there  is 
any  discrepancy  between  them,  the  principle  established  in  the  latter 
case  by  all  the  Judges  must  be  admitted  to  constitute  the  law  of  Eng- 
land on  this  subject.  And  there  b  no  later  case  which  hap,  in  any  de- 
gree, shaken  its  authority,  and  none  is  known  which  supports  the  po- 
sition of  Chief  Justice  Parsons,  if  it  goes  to  the  case  of  an  eviction  of 
the  freehold.  See  Bac.  Abr. Covenant. C .Com. Dig. Garranty.  K.  1. 2.  3. 

1  Mass.  R.  466,  Emerson  v.  Minot 

The  case  of  Pincombe  v.  Rud^e  is  also  reported  in  Noy's  Rep.  131, 
and  Yelv.  Rep.  139,  and  in  both  it  appears  that  the  court  held,  that  if 
there  had  been  an  ouster  of  the  freehold,  no  personal  action  of  covenant 
would  have  lain  for  the  pliuntifT. 

After  all,  the  dictum  of  Chief  Justice  Parsons  may  have  been  under- 
stood, as  to  the  law  of  England,,  more  broadly  than  he  intended^  and 
it  is  somewhat  remarkable  that  the  present  case  did  not  attract  his  no- 
tice more  pointedly,  as  it  was  cited  in  the  case  of  Gore  v.  Brazier. 

The  practice  in  England  now  is,  to  introduce  express  covenants  for 
quiet  enjoyment ;  for  further  assurance  ;  that  the  estate  is  free  from  in- 
cumbrances, and  that  the  grantor  is  seized  in  fee,  &c.  for  breach  of 
which  personal  actions  may  be  maintained ;  4  M.  &  S.  53,  Kingdon  v. 
Nettle.  Id.  188,  Jones  v.  King.  5  Taunt  418.  S.  C.  See  also  2  Saund. 
Vdl  iu  n.  10.  Com.  R.  180,  Hammond  v.  Hill.  And  in  the  United  States, 
it  is  believed  that  the  remedv  for  a  breach  of  the  covenant  of  warranty 
annexed  to  a  freehold,  has  alwaya  been  pursued  by  a  personal  action. 

2  Mass.  438,  Marston  v.  Hobbs.  1  Bay  19,  Liber  v.  Parsons.  3  Mass. 
523,  Gore  v.  Brazier.  1  Hen.  &  Mun.  ^1,  Lowther  v.  Commonwealth. 
2  Johns.  1,  Greenby  &  al.  v.  Wilcocks,   7  Johns.  258,  Kent  v.  Welch. 
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Id.  37e^  Sedgwick  v.  HollenlwclL    11  Johns.  133,  Vanderkarr  v.  Van-        r4  d] 
derkarr.  vji-v-^ 

The  covenants  for  quiet  enjoyment  and  of  warranty  are  broken  only 
by  an  eviction  or  onster  of  the  grantee  by  some  legal  tiUe  paramount  to 
the  grantor's.  Poit.  p.  12,  Holder  v.  Taylor.  2  Saund.  177,  Wotton  v. 
Hele  and  18i.  a.  n.  10.  2  Johns.  1,  Greenby  v.  Wilcocks.  Id.  395,  Fol- 
liard  v.  Wallace.  7  Johns.  258,  Kent  v.  Welch.  Id.  376,  Sedgwick  v. 
Hollenback.  11  Johns.  122,  Vanderkarr  v.  Vanderkarr.  4  Mass.  441, 
Twambly  v.  Henley.  2  Mass.  433,  Marston  v.  Hobbs.  4  Mass.  408, 
Bearce  v.  Jackson.  Id.  627,  Prescott  v.  Trueman.  17  Mass.  213,  Chap- 
el V.  Bull.  But  if  the  covenant  be  that  the  grantee  shall  enjoy,  &c. 
without  the  lawful  interruption  of  the  grantor, his  heirs  &.C.,  the  unlmt- 
J^  entry  of  the  grantor  or  his  heirs  claiming  title,  or  doingsuch  acts  as 
imply  a  claim  of  right  will  be  a  breach  of  such  covenant  2  Show.  425, 
Crosse  v.  Young.  1  T.  R.  671,  Lloyd  y.  Tomkies.  2  Saund.  181  b.  n. 
10.  2  Wheat.  48,  Dewall  v.  Craig.  7  Johns.  376,  Sedgwick  v.  HoUen- 
back.  13  East  72,  Seddon  v.Senate.  And  where  a  vendor  covenants 
to  indemnify  the  vendee  against  a  particular  person  by  name,  it  seems 
that  such  covenants  extend  to  an  entry  by  sucn  person,  be  it  by  dmit  or 
Uirt,  Post,  p.  35,  Tisdale  v.  Essex.  Cro.  Eliz.  212,  Foster  v.  Mapes. 
5  M.  &  S.  374,  Nash  v.  Palmer.  So  a  covenant  against  all  claiming  or 
pretending  to  claim  a  right,  extends  to  a  tortious  eviction  or  disturbance 
under  pretence  of  right.  10  Mod.  384,  Chaplain  v.  Southgate.  Com.  R. 
231.  S.  C.  But  these  covenants  extend  only  to  rights  existing  at  the 
time  of  the  conveyance,  and  the  vendor  is  not  thereby  bound  to  warrant 
against  new  titles  accruing  through  the  vendor  or  any  other  person  after  the 
conveyance  is  made.  1  Dy.42.  b.  Executors  of  Grenlife  v.  W.  Thus  the 
location  of  a  town  way  over  land  leased,  with  a  covenant  for  quiet  en- 
joyment, is  no  breach  Af  such  covenant.  6  Mass.  251,  EHiis  &  al.  v. 
Welch.  To  constitute  a  breach  of  these  covenants  it  is  not  necessary 
that  the  eviction  should  be  by  legal  process  or  judgment  at  law.  4  T.  R. 
617,  Foster  v.  Pierson.  2  Saund.  181  b.  n.  10.  If  the  grantee  volun- 
tarily yield  to  a  dispossession  by  a  person  having  prior  tiUe,  this  will  be 
a  sufficient  eviction.  4  Mass.  349,  Hamilton  v.  Cutts.  And  in  the  case 
of  Sprague  v.  Baker,  17  Mass.  586,  it  was  held  that  where  a  mortgagor 
conveyed  the  mortgaged  land  to  a  third  person  with  covenant  of  war- 
ranty, and  there  were  two  subsequent  conveyances  with  the  same  cov- 
enant, the  last  grantee  was  entitled  to  an  action  of  covenant  broken 
against  the  first,  on  his  having  paid  the  money^e  on  the  mortgage,  un- 
der threats  of  a  suit  for  possession.  This  decision  seems  not  to  be 
easily  reconcileable  with  the  rule  which  is  repeatedly  recognised  in  the 
books,  that  in  order  to  maintain  an  action  for  the  breach  of  &is  covenant, 
therd  roust  be  an  enVry  and  expubion  from,  or  some  actual  disturbance 
in  the  possession.  Thus  in  the  case  of  Waldron  v.  M'Carty,  3  Johns. 
471,  wnere  there  was  a  previous  mortage  on  the  land,  which,  after  the 
conveyance  to  the  plaintiff,  was  sold  under  a  decree  of  the  court  of 
chancery,  and  purchased  in  by  the  plaintiff;  it  was  held  that  he  could 
not  maintain  an  action  on  the  covenant  for  quiet  enjoyment  against  the 
grantor.  See  also  5  Johns.  120,  Kortz  v.  Carpenter.  15  Johns.  483, 
Whitbeck  V.  Cook.  4  Mass.  408,  Bearce  v.  Jackson.  Id.  441,  Twambly 
v.  Henley.    8  Johns.  198,  Van  Slyck  v.  KimbalL 

The  covenants  of  seizin  in  fee  and  of  goed  right  to  convey,  are 
sometunes  considered  as  synonymous,  but  uiey  are  not  universally  so. 
Thus  upon  a  conveyance  by  a  man  and  his  wife,  of  the  wife's  estate, 
the  husband  covenanted  that  they  had  good  right  to  convey,  and  the  wife 
was  under  age ;  this  covenant  was  a4|adged  to  be  broken,  though  they 
were  seized  in  fee.  On  the  other  hand  a  man  having  merely  a  power  to 
appoint  an  estate,  cannot  be  said  to  be  seiaed  in  fee,  though  he  has  a 


20  PiNCOMBE  V8.   RuDOfi. 

[4  e]       right  to  convey.  Sugd.  Vend.  &  Purch.  404. 406.    Generally,  however, 
■•    ^^     if  a  man  be  seized  in  fee,  he  has  good  right  to  convey.  ^ 

^^""^^"^        The  covenants  of  seizin  in  fee  and  of  good  right  to  conve/ ,  when  the 
grantor  has  no  ri 
deed  containing  1 

by  his  own' disseizin,  Ca  V. ,        *  w  a 

or  there  be  an  outstanding  mortgage,  or  attachment,  or  judgment  bind- 
ing the  land,  these  covenants  are  not  broken.  The  exclusive  possession 
of  the  grantor,  claiming  the  ipime  in  fee  simple,  is  sufficient  to  satisfy 
these  covenants.  2  Mass.  433,  Marston  v.  Hobbs.  4  Mass.  108,  Cas- 
well v.  Wendell.  Id.  6-27,  Prescott  V.  Trueman.  Id.  441,  Twambley  v. 
Henley.  Td.  408,  Bearce  w  Jackson.  2  Johns.  1,  Greenby  v.  Wilcocks. 
4  Johns.  72.  Hamilton  v.  Wilson.  7  Johns.  376,  Sedgwick  v.  HoUenback. 
14  Johns.  248,  Abbot  v.  Allen.  16  Johns.  254,  Stannard  v.  Eldridge. 
It  is  not  a  breach  of  these  covenants  that  the  land  conveyed  contains  a 
less  number  of  acres  than  it  is  described  as  containing  in  the  deed  ;  2 
Johns.  37,  Mann  v.  Pearson ;  but  if  the  grantor  is  not  seized  m  fee  of 
the  whole  land  conveyed,  but  other  persons  are  seized  of  an  undivided 
part,  the  covenant  of  seizin  is  broken.  7  Johns.  376,  Sedgwick  v.  Hol- 
fenback.  In  an  action  for  a  breach  of  this  covenant,  the  riffhto  of  the 
parties  must  be  determined  according  to  the  existence  and  extent  of 
those  rights  when  the  action  was  commenced,  and  the  vendor  cannot 
shelter  himself  under  a  titie  acquired  subsequently  to  bringing  the  ac- 
tion. 7  Johns.  49,  Morris  v.  Phelps.  It  is  no  breach  of  these  covenants 
that  part  of  the  land  was  a  public  highway  and  was  used  as  such;  a 
public  highway  being  a  mere  easement,  and  the  seizin  and  right  to  con- 
vey, still  continues  in  the  owner  of  the  land  over  which  the  way  is  laid 
out    15  Johns*  483,  Whitbeck  v.  Cook.  . 

The  covenant  against  incumbrances  is  broken  by  any  subsistmg  in- 
cumbrance, without  an  eviction  or  any  actual  disturbance  of  the  posses- 
sion. Every  right  to,  or  interest  in  the  land  granted,  to  the  diminution 
of  the  value  of  the  land,  but  consistent  with  the  passing  of  the  fee  of  it 
by  the  conveyance,  will  be  deemed  in  law  an  incumbrance.  Thus  a 
paramount  title  in  a  third  person,  or  a  public  or  town  way  over,  or  ease* 
ment  of  any  kind  in  the  land  conveyed,  or  a  mortgage  or  right  of  dower, 
or  outstanding  judgment  or  attachment  binding  the  land,  is  an  incum- 
brance within  the  meaning  of  this  covenant.  4  Mass.  627,  Prescott  v. 
Trueman.  2  Mass.  97,  KeUog  v.  Ingersoll.  13  Johns.  105,  Hall  v.  Dean. 
14  Mass.  143,  Barrett  v.  Porter,  2  Vheat  46,  Davall  v.  Craig.  So  a 
quit-rent  incident  to  the  tenure  of  the  land  is  an  incumbrance.  Com.  R. 
180,  Hammond  v.  Hill. 

A  covenant  by  a  grantor  to  make  such  further  and  other  reasonable 
assurances  &c.,  as  by  Uie  grantee  or  his  counsel  sjiall  be  reasoifably 
devised  &c.,  is  not  broken  until  the  grantee  or  his  counsel  shall  have 
devised  the  further  assurance  and  given  notice  of  it  to  the  grantor,  spe- 
cifying the  particular  kind  of  assurance  ;  or  tendered  the  assurance  to 
the  grantor  and  allowed  him  a  reasonable  time  to  consider  of  it  before 
bringing  his  suit ;  and  such  assurance  must  be  rtasonaUy  devised,  and 
not  dinerinff  from  the  nature  and  purport  of  the  original  bargain.  9 
Johns.  336,  Miller  v.  Parsons.  Cro.  £1.  ^9,  Bennet's  case.  But  in  the 
case  last  cited  it  is  said  by  Anderson  C.  J.  '  that  if  the  covenant  be  to 
make  such  assurance  as  [the*grantee's  counsel  shall  devise,  and  the 
grantee  himself  devise  it,  the'grantor  is  not  bound  to  execute  it,  and 
that,  in  such  case,  canciHum  mm  dedit  advisamentum  is  a  good  plea.* 
The  same  doctrine  is  also  held  in  Roswell's  case,  5  Co.  R.  SS);  though 
tho  contrary  doctrine  seems  to  have  been  afterwards  held  in  the  case 
of  Chiton  V.  Gybbon.  Cro.  £1.  465.  If  the  grantor  covenant  to  give 
ewch  assurance  as  J.  S.  shall  devise,  he  must  take  notice  of  the  assur- 
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«ace  devised  at  his  peril ;  because  a  certain  person  is  appointed  to  do  it ;        [4  fl 
but  if  it  be  such  assurance  as  the  grantee's  counsel  shall  devise,  the        L    •^-' 

Santee  must  give  notice,  because  the  ffrantor  cannot  take  notice  who  is  v^"n/^^ 
e  grantee's  counsel.  Per,  Anderson  C.  J.  Cro.  El.  97,  Cole's  case.  If 
the  covenant  be  to  maJce  such  assurance  as  the  counsel  of  the  grantee 
shall  advise,  it  is  sufficient  if  the  counsel  give  notice  to  the  grantee,  and 
the  grantee  to  the  grantor ;  seau  if  the  words  were  '  such  assurance  as 
the  counsel  of  the  grantee  shall  advise  the  jpantor.'  Cro.  EI.  2&I8,  Staf- 
ford V.  Bottome.  A  covenant  to  do  all  lawful  and  reasonable  acts  &.c., 
for  the  further  assurance  &c.,  includes  levying  a  fine,  if  that  be  neces- 
sary, though  not  named,  and  the  satisfying  of  judgments  and  removal  ^ 
of  other  incumbrances.  5  Taunt  418,  King  v.  Jones.  See  further  as  to 
covenants  for  further  assurance.  Com.  Dig.  Condition,  (H.) 

Covenants  contained  in  a  deed  transferring  real  estate,  and  intended 
ibr  the  benefit  of  the  covenantee  as  owner  of  the  estate,  either  by  for- 
tifying or  securing  his  title,  or  securing  a  compensation  if  the  title  prove 
defective  or  the  estate  incumbered,  are  said  to  be  annexed  io  the  estate^ 
and  they  pass  with  it  to  the  assignees  or  heirs  of  the  covenantee.  If 
such  covenant  be  broken  afler  assignment,  the  assignee  of  the  estate 
may  maintain  an  action  in  his  own  name  for  such  breach.  Covenants  of 
this  kind  are  muniments  which  fortify  and  defend  the  property  about 
which  they  are  conversant  Being  made  with  the  owner  of  the  land  as 
such,  any  one  sustaining  that  character  and  claiming  through  the  cov- 
enantee, is  entitled  to  the  benefit  of  them.  Accordingly  a  second,  third, 
&c.,  vendee  of  the  land  mav  sue  for  a  breach  of  them,  though  assigns 
were  not  named  in  the  deed.  Co.  Lit  365.  a.  Com.  Dig.  Covenant  B. 
(3.)  The  general  mle  upon  this  subject  is,  that  if  the  land  to  which  the 
covenants  are  annexed  is  assigned  before  the  covenants  are  broken,  the 
assignee  only  can  maintain  an  action  to  recover  damages  for  such  breach ; 
but  if  the  assignor  is  bound  to  indemnify  the  assignee  against  such 
breach,  then  the  assignor  may  maintain  such  action.  14  Johns.  89,  Kane 
V.  Sanger.  2  Mass.  455,  Bickford  v.  Page.  7  Mass.  444,  Niles  v.  Saw- 
tell.  Sut  if  the  covenants  are  broken  before  the  assi^ment,  the  action 
must  be  brought  by  the  original  covenantee  alone.  12  Mass.  304,  Wy- 
man  v.  Ballard.    Cro.  £1.  863,  Lewis  v.  Ridge. 

Upon  this  principle  it  has  been  held,  in  New  York  and  Massachusetts, 
that  for  a  breach  of  the  covenants  of  seizin  and  of  rightto  convey,  which 
are  broken,  if  at  all,  at  the  instant  when  made,  no  action  can  be  main- 
tained by  the  assignee  of  the  grantee  against  the  grantor.  In  the  case 
of  Bickford  v.  Page,  2  Mass.  455,  the  action  was  brought,  upon  a  cov- 
enant of  ri^ht  to  convey,  by  the  original  grantee  against  his  grantor,  af- 
ter an  assignment  by  the  grantee  to  a  third  person.  The  court  ruled 
that  the  action  was  well  brought ;  that  the  covenant,  bavin?  been  bro- 
ken immediately  on  the  execution  of  the  original  deed  and  before  the 
assignment,  was  then  a  mere  choie  in  action  not  assignable ;  and  that  it 
could  not  pass  by  the  assignment,  because,  no  estate  passing  to  the  plain- 
tiff by  the  defendant's  deed,  there  was  no  land  to  which  the  covenant 
could  be  annexed,  so  as  to  pass  to  tbe  assignee.  The  action  of  Green- 
by  V.  Wilcocks,  2  Johns.  1,  was  brought  b^  the  assignee  of  the  grantee 
against  the  grantor,  on  tlie  covenant  of  seizin ;  and  the  court  ruled  that 
this  covenant,  being  broken  the  instant  it  was  made,  could  not  be  dis- 
tinguished from  an  ordinary  chase  in  action  which  is  incapable  of  as- 
signment ;  that  as  there  was  no  land  of  which  the  grantor  was  seized, 
•the  covenant  was  a  naked  one,  uncoupled  with  a  right  to  the  soil ;  and 
therefore  that  the  action  could  not  be  maintained.  So  in  the  case  of 
Hamilton  v.  Wilson,  4  Johns.  72,  which  was  brought  by  the  heir  of  the 
grantee  against  the  grantor  on  a  covenant  of  seizin,  the  codrt  held  that 
the  right  of  action  did  not  descend  to  the  heir,  because  no  estate  passed 
by  the  deed  to  the  ancestor,  and  so  lione  could  descend  to  the  heir ;  that 
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r4  xl        ^^  nght  of  the  ancestor  waa  a  mere  right  of  actton  for  a  breach  of  the 
^    ^->        coTenant  in  his  life  time,  which,  upon  hia  death,  belonged  exclusively  to 
^'^'^'^'^^       his  personal  representatives.   See  also  2  Lev.  26,  Lucy  v.  Levingtoo. 
Cro.  Eliz.  863;  Lewis  v.  Ridge.    4  B.  &  P.  158,  Andrew  v.  Pearce. 

But  according  to  some  recent  decisions,  a  different  doctrine  seems 
DOW  to  prevail  in  England.  Thus  where  the  executrix  of  the  grantee 
brought  an  action  or  covenant  broken  against  the  grantor  on  the  cov- 
enant of  seizin,  it  was  decided  that  the  action  could  not  be  maintained 
without  showinff  some  special  damage  to  the  testator  in  his  life  time ; 
but  that  the  right  to  sue  on  such  a  covenant  devolved,  with  the  estate, 
to  the  heir,  or  passed  with  it  to  the  assignee.  1  M.  &  S.  355,  Kingdon 
V.  NotUe.  Accordingly  an  action  was  afterwards  brought  by  the  de- 
visee upon  the  same  covenant,  and  the  conrt  held  that  such  covenant 
runs  with  the  land  $  ^at  though  broken  in  the  life  time  of  the  testator, 
it  is  also  a  continuing  breach  m  the  time  of  the  devisee,  and  that  the 
action  was  well  brought.   4  M.  &  S.  53,  Kingdon  v.  Nottle. 

Though  the  covenant  against  xneumbranees  mav  also  be  broken  at 
the  time  when  it  is  made,  ye^  as  the  estate  passes,  the  covenant  is  an- 
nexed to  it  and  passes  with  it  to  the  assiguee.  The  breach,  therefore, 
is  a  continuiiijpf  breach,  and  the  aesigneemay  sue,  if  the  original  grantee 
has  not,  and  if  the  incumbrance  was  not  removed  in  his  time.  The  gran- 
tee or  assignee  is  not  bound  to  wait  until  he  is  evicted,  but  may  satisfy 
the  incumbrance,  and  then  resort  to  his  action  on  the  covenant.  17  Mass. 
586,  Sprague  v.  Baker.  7  Johns.  358,  Delavergne  v.  Norris.  16  Johns. 
254,  Stannard  v.  Eldrid&re. 

So  the  covenants  iox  further  asauranct^for  ^uiei  tnjoymenij  and  of  toor- 
ranly  pass  with  the  land,  and  the  heir  or  assignee  may  sue  for  a  breach 
of  them  in  his  own  time,  or  for  a  prior  breach  if  the  damages  do  not  ac- 
crue until  his  tame.  Thus  upon  a  covenant  with  the  grantee,  his  heirs 
and  assigns  for  further  assurance  on  request,  and  a  request  made  by  the 
grantee,  in  his  lifetime,  to  lev;^  a  fine,  which  the  grantor  neglected  to 
do ;  the  grantee  not  being  evicted  in  his  life  time,  but  the  heir  being 
evicted  afterwards,  the  heir  may  maintain  the  action  upon  this  request 
of  his  ancestor  and  refusal  of  the  grantor,  though  the  breach  occurred 
in  the  ancestor's  lifetime ;  because  the  ultimate  damage  did  not  accrue 
in  the  ancestor's  time.  5  Taunt  418,  King  v.  Jones.  See  also  Sprague 
V.  Baker,  17  Mass.  506,  &c.  Com.  Dig.  Covenant  B.  2.  a  4  M.  &.  S. 
53,  Kingdon  V.  Nottle. 

in  assigning  the  breaches  in  actions  of  covenant  broken,  the  general 
rule  is  that  the  breaches  may  be  assigned  by  negativing  the  words  of  the 
covenant ;  but  when  such  general  assi^ment  does  not  necessarily 
amount  to  a  breach,  then  the  breach  must  be  specially  assigned.  There- 
fore in  an  action  on  the  covenants  of  setztn  and  of  right  to  canvey^  it  is 
sufficient  to  allege  the  breach  by  negativing  the  words  of  the  covenants. 
9  Co.  60,  Bradshaw's  case.  Cro.  Jac.  304.  S.  C.  2  Show.  460,  Lanca- 
shire V.  Glover.  2  Saund.  181  b.  n.  (10.)  Cro.  Jac.  369,  Muscat  v.  Bal- 
let T.  Raym.  14,  Glinisterv.  Audley.  4  Cranch.42],  Pollard  v.  Dwight 
2  Mass.  433,  Marston  v.  Hobbs.  2  Johns.  1,  Greenby  v.  Wilcocks.  7 
Johns.  376,  Sedgwick  v.  Hollenback.  4  Dall.  436,  Bender  v.  Fromber- 
ger.  14  Johns.  248,  Abbot  v.  Allen.  But  on  the  covenants  for  quiet  en- 
joymentf  for  further  assurance,  against  ineumhrancesj  and  of  warranty, 
the  particulars  of  the  breach  relied  upon  most  be  specially  alleged,  be- 
cause the  grantor  does  not  covenant  against  all  possible  incumbrances, 
interruptions,  disturbances,  or  claims  and  ousters  whatsoever.  8  Co.  89, 
Fraunces'  case.  2  Mass.  437,  Marston  v.  Hobbs.  4  Mass.  628,  Prescott 
V.  Trueman.  7  Johns.  376,  Sedgwick  v.  Hollenback.  Com.  R.  228, 
.^fion.3  Chit  331. 
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Thus  in  an  action  «n  the  covenant  of  toomuii^,  or  for  ^titel  ei^otfmeni,        [4  J^] 
the  plaintiff  must  state,  in  some  special  manner,  an  eviction  or  disturb-     ^^.^^.-i^/ 
ance  of  the  possession  of  the  plaintiff,  and  if  the  eviction  or  disturbance     ^'^^^r^^^ 
was  by  a  stranger,  that  the  person  evicting  had  a  law/ulrifdU  before  or  at 
ike  time  ofike  grant.   2  Saund.  181.  n.  (10.)   3  Johns.  471,  Waldion  v. 
M'Carty.    Post.  12,  Holden  v.  Taylor.    4  T.  R.  617,  Foster  v.  Pierson. 
8  T.  R.  281,  Hodgson  v.  E.  I.  Company.   2  Johns.  1,  Greenby  v.  Wil- 
cocks.    2  Johns.  3D5,  Folliard  v.  Wallace.   7  Johns.  258,  Kent  v.  Welch. 
2  Mass.  433,  Marston  v.  Hobbs.    11  Johns.  122,  Vanderkwrr  v.  Vander- 
karr.    4  Mass.  410,  Bearce  v.  Jackson.   4  Mass.  441,  Twambly  v.  Hen- 
ley.   Id.  631,  Prescott  v.  Trueman.    Cro.  Jac.  425,  Broking  v.  Charm 
Id.  315,  Kirby  v.  Hansaker.    Cro.  El.  914^  Chantflower  v.  PrieaUy. 
Yelv.  30.  S.  C.    3  T.  R.  584,  Dudley  v.  Folliat  15  Johns.  483,  Whifcbeck 
V.  Cook.    7  Johns.  380,  Sedgwick  v.  HoUenback.    5  Johns.  120,  Kortz  ▼. 
Carpenter.    1  Mass.  464,  Emeraon  v.  Minot.    Com.  R.  228,  .^imo.    1 
Show.  70,  Skinner  v.  Kilbys.    2  B.  &  P.  14.  n.  (a.)    Cowp.  243,  Hunt  v. 
Cope.     So  a  covenant  to  indemnify  against  all  demands  and  damages 
whatsoever  which  may  happen  or  arise  on  account  of  a  certain  mort- 
gage, is  tantamount  to  a  covenant  for  quiet  enjoyment  against  the  mort- 
gage, and  the  plaintiff  must  allege  on  eviction  under  the  mortgage.    8 
Johns.  198,  Van  Slyck  v.  Kimbafi.     But  it  is  not  necessary  to  allege  that 
the  eviction  was  by  legal  process.    4  T.  R.  617,  Foster  v.  Pierson.   2 
Saund  181.  b.  n.  (10.)    4  Mass.  349,  HamUton  v.  Cutts.    Nor  is  it  ne- 
cessary  to  set  out  specially  the  title  of  the  person  evicting  the  plaintiff 
because  he  is  a  stranger  to  it.    4  T-  R.  617,  Foster  v.  Pierson.     8  T.  R. 
278,  Hodgson  v.  E.  I.  Company.     2  Saund.  181  b.  n.  (10.)   3  Chitt  334. 
n.  (a.)    3^36.  n.  (a.)    And  where  the  covenant  is  particular,  as  against  in- 
terruption by  the  grantor,  or  by  any  person  expressly  named,  it  is  not 
necessary,  upon  an  eviction  by  the  person  named,  toaver^any  title  what- 
ever in  the  party  evicting.    IT.  R.  671,  Lloyd  v.  Tomkies.    1  Str.  400, 
Perry  v.  Edwards.    Cro.  Jac.  383,  Penning  v.  PlatL   Cro.  El.  544,  Corns 
V. .   2  Show.  425,  Crosse  v.  Young.    2  Saund.  181  b.  n.  (10)   5  M. 

6  S.  374,  Nash  V.'  Palmer.  But  still  some  particular  act  must  be  shown, 
by  which  the  plaintiff  is  interrupted;  otherwise  the  breach  ib  not  well 
assigned.  Com.  R;  228.  Anon.  8  Co.  91.  b.  Frauij&es'  case.  2  Saund. 
181.  n.  (10.) 

In  an  action  on  the  covenant  against  wicum^ances,  the  particular  in- 
cumbrance relied  upon  must  be  specially  set  fertb  in  assigning  the  breach ; 
but  it  is  not  necessary  to  allege  an  eviction  or  ouster,  or  any  actual  dis- 
turbance. 4  Mass.  (^,  Prescolt  v.  Trueman.  2  Mass.  87,  Kellog  v. 
Inffersoll.    6  Mass.  246,  Ellis  v.  Welch.     2  Wheat  45,  Duvall  v.  Craiff. 

7  Johns.  358,  Delaverffne  v.  Norris.  16  Johns.  254,  Stannard  v.  El- 
dridge.    3  East  491,  Howes  v.  Brushfield. 

If  the  grantee  of  the  land  assign  with  warranty,  or  if  the  nature  of 
the  assignment  be  such  that  the  assignor  is  bound  to  indemnify  the  as- 
signee against  the  breach  of  the  covenants  of  the  grantor,  the  assignor 
may  sue  on  covenants  running  with  the  land,  though  the  breach  was 
subsequent  to  the  assignment ;  secu9j  if  he  assign  by  a  qnit-claim  deed 
merely.  14  Johns.  89,  Kane  v.  Sanger.  2  Mass.  465,  Bickford  v.  Page. 
In  a  suit  by  the  assignor,  in  such  case,  he  must  aver,  in  his  declaration, 
tliat  he  is  answerable  to  the  assignee  on  account  of  the  eviction  or  oth- 
er breach  assigned.  7  Mass.  44,  Niles  v.  Sawtell.  This  role  is  founded 
on  the  principle  that  no  damages  can  be  recovered  by  a  person  who  can 
have  sustained  no  damages. 

In  assigningr  a  breach  of  the  covenant  for  Jurther  assurance  the  plain- 
tiff must  set  forth  specially  the  performance,  on  his  part,  of  all  things  ne- 
cessary to  entitle  him  to  recover.  Thus  in  Miller  v.  Parsons,  9  Johns. 
336,  the  declaration  was  upon  a  covenant  for  farther  assurance  &c.,  and 
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T4  %\  ^®  breach  assigned  was  that « Hannah,  the  wife  of  the  defendant,  would, 
^  ^  on  the  death  of  the  defendant,  have  a  right  uf  dower  in  the  premises 
^'^^^^y^^^  conveyed  to  the  plaintiff;  and  that  after  making  the  deed  &c.  the  de- 
fendant was  requested  by  the  plaintiff  to  make  and  execute  a  latiMl  and 
reasonaUe  conveyance  and  assurance,  in  the  law,  to  the  plaintiff  of  the 
said  ri^ht  of  dower  of  his  said  wife  &c.  Yet  the  defendant  neglected 
&,c.'  Upon  demorrer,  it  was  held  that  no  sufficient  breach  was  assign- 
ed ;  that  the  plaintiff  should  have  stated  specially  what  assurance  was 
devised,  and  that  he  had  given  notice  thereof  to  the  defendant,  or  pre- 
sented it  &c.  See  also  (fro.  £1.  9,  Bennefs  case,  and  also  a  precedent, 
3  Chitt  331. 

In  an  action  upon  the  covenants  of  seizin  and  of  good  nght  to  convey, 
the  plaintiff  is  entitled  to  recover,  in  damriges,  the  consideration  paid, 
with  interest  thereon  from  the  time  of  the  purchase ;  and  the  vendee  is 
not  entitled  to  recover  anything  for  the- buildings  or  other  improvements 
which  he  may  have  erected  on  the  land.  3  Games  ill,  Staats  v.  Execu- 
tors of  Ten  £yck.  4  Johns.  1,  Pitcher  v.  Livingston.  13  Johns.  50» 
Bennett  V.  Jenkins.  2  Mass.  433,  Marston  v.  Hobbs.  Id.  455,  Bickford 
V.  Page.  4  Mass.  108,  Caswell  v.  Wendell.  8  Mass.  162,  Sumner  v. 
WUliams.  Id.  243,  Nichols  v.  Walter.  Id.  262,  Harris  v.  Newell.  10 
Mass.  459,  Leland  v.  Stone.  4  Dall.  441,  Bender  v.  Fromberger.  If,-  in 
these  cases,  the  vendee  has  been  evicted  by  judgment  of  law,  and  has 
incurred  expenses  in  defending  the  suit,  these  expenses  may  also  be  re- 
covered in  damages  against  the  vendor.  8  Mass.  162,  Sumner  v.  WiJ- 
liams.  7  Johns.  173,  Waldo  v.  Long.  But  if  the  vendee  have  conveyed 
the  estate  with  covenants,  upon  which  an  action  has  been  prosecuted 
and  damages  and  costs  have  been  recovered  against  him  by  his  grantee, 
he  will  not  be  entitled  to  recover  the  same  amount  of  his  grantor,  in  ad- 
dition to  his  other  damages.  8  Mass.  243,  Nichols  v.  Walter.  If  tlie 
covenant  be  of  a  good  right  to  convey  an  indefeasible  estate  in  fee,  and 
the  estate  be  defeasible^  only  nominal  damages  can  be  recovered,  before 
the  estate  is  defeated,  or  the  right  to  defeat  it  ha^  been  extinguished  by 
the  grantee.  4  Mass.  631,  Prescott  v.  Trueman.  12  Mass.  304,  Wy« 
man  v.  Ballard.  On  a  partial  failure  of  the  title  to  the  land,  the  sale 
will  not  be  rescinded  so  as  to  give  the  grantee  a  ri^ht  to  recover  back 
the  whole  consideration  money ;  but  he  is  only  entitled  to  recover  dam- 
ages in  proportion  to  the  extent  of  the  defect  of  title,  or  the  value  of 
the  part  lost.  The  measure  of  damages  in  sach  case,  is  the  value  of 
the  part  for  which  the  title  h^  failed,  taken  in  proportion  to  the  price 
paid  for  the  whole.  5  Johns.  49,  Morris  v.  Phelps.  12  Johns.  126,  Guth- 
rie V.  Pu^slev.  It  is'held  in  New  York  that  the  grantee,  on  being  evict- 
ed, is  entitled  to  only  six  years  interest  on  the  purchase  money,  though 
he  has  been  a  longer  time  in  possession ;  because  the  party  evicting  can 
only  recover  mesne  profits  for  that  length  of  time ;  nor  can  he  recover 
the  costs  of  a  suit  against  him  for  mesne  profits.  9  Johns.  324,  Caulk- 
ins  V.  Harris.    3  Caines  111,  Staats  v.  Ten  Eyck. 

Upon  the  covenants  against  incumbrances,  if  the  plaintiff  has  ex- 
tinguished the  incumbrance  at -a  fair  and  reasonable  price,  this  price, 
with  the  interest  from  the  time  of  payment,  and  the  costs,  if  any,  of  any" 
action  against  the  grantee  on  account  of  the"  incumbrance,  will  be  the 
measure  of  damages.  4  Mass.  150,  Wyman  v.  Ballard.  7  Johns.  173, 
Waldo  V.  Long.  7  Johns.  358,  Delavergne  v.  Norris.  16  Johns.  254, 
Stannard  v.  Eldrid^e.  13  Johns.  105,  Hull  v.  Dean.  17  Mass.  213, 
Chapel  V.  Bull.  It  an  execution  against  the  grantor  be  levied  upon  a 
part  of  the  land  to  which  the  covenant  is  annexed,  in  pursuance  of  a 
prior  attachment,  the  appraised  value  of  the  land  levied  upon,  with  in- 
terest thereon  from  the  time  of  the  eviction,  will  be  the  measure  of  dam- 
ages.   14  Mass.  143,  Barrett  v.  Porter.    Where  an  existing  easement  is 
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the  incumbrance,  the  injury  arising  from  the  easement  or  the  fair  price         r4  fl 
paid  by  the  grantee  to  extinguish  it,  ie  the  measure  of  damages.    4         L    <^J 
Mass.  6587,  Prescott  v.  Trueman.    Bat  where  the  incorabrance  is  an  out-     n^'N/'*^^^ 
standing  mortgage  which  the  grantee  has  not  removed,  or  a  right  of 
dower,  or  paramount  title,  which  he  has  not  eztinguisheNd,  he  can  re- 
cover only  nominal  damages.    4  Mass.  637,  Prescott  v.  Trueman.    13 
Mass.  304,  Wyman  v.  Ballard.    7  Johns.  358,  Delavergne  v.  Norris.    16 
Johns.  254,  Stannard  v.  Eldridge. 

Upon  the  covenants  of  warranty  and  for  quiet  er^oyment,  there  is  a 
divigrsity  of  opinion  and  practice,  in  the  different  States,  as  to  the  rule 
fi>r  assessinfi"  damages.  In  New  York,  Pennsylvania,  and  Tennessee^the 
rule  adopted  is,  to  ffive  the  purchase  mone^  with  interest  and  the  costs 
of  the  prior  suit,  ifany ;  but  no  allowance  is  to  be  made  for  the  value  of 
buildings  or  improvements  erected  or  made  on  the  land  by  the  grantee. 
3  Gaines  lU,  Staats  v.  Ten  Eyck.  4  Johns.  1,  Pitcher  v.  Livingston.  13 
Johns.  50,  Bennett  v.  Jenkins.  4  Dal).  441,  Bender  v.  Fromberger.  5 
Hairs  Am.  Law  Jour-  330.  ^  in  Virgioiay  in  the^  case  of  howthet  v. 
Commonwealth,  the  court  say  that  <  the  value  of  the  land  at  the  time  of 
the  contract,  and  not  at  the  time  of  evietionj  shotdd  form,  in  all  cases  of 
warranty,  the  true  standard  of  damages ;  the  rule  for  ascertaining  which 
value  should  be  the  price  given.'  1  Ben.  &  Mun.  202.  See  also  2  Hen. 
&  Man.  164,  Nelson  v.  Matthews.  But  in  the  case  of  Mills  v.  BeH,  8 
Call  326,  it  was  held  that  in  case  pf  evictUnif  the  value  of  the  lost  land, 
at  (he  time  of  eviction,  including  the  improvements  d&c,  should  be  the 
measure  of  damages ;  and  the  same  rule  is  recognized  by  Roane  J.  na 
law  in  the  later  case  of  Humphreys  v.  M'Glenachan,  1  Mun.  500.  If 
however,  there  be  any  fraud  or  concealment  on  the  part  of  the  vendor, 
he  will  be  answerable,  in  an  action  on  the  cas&for  the  deceit,  for  all  the 
losses  which  may  ensue.  4  Dall.  441.  3  Caines  111.  4  Johns.  12. 
'  In  Massachusetts,  on  the  covenant  of  warranty,  the  courts  have  al- 
lowed, as  the  measure  of  damages,  the  value  of  the  land  at  the  time  of 
the  eviction,  with  interest  3  Mass.  523,  Gore  v.  Brazier.  4  Mass.  106^ 
Caswell  v.  Wendell.  Id.  512,  Bigelow  v.  Jones.  The  same  rule  seems 
to  have  been  adopted  in  S.  Carolina  $  1  Bay.  19,  liber  v.  Parsons.  Id,  265, 
Guerard  V.  Rivers ;  and  in  Connecticut  j  Kirby  3,  Horsford  v.  Wright ; 
and  in  New  Jersey  ;  1  Coxel  A  Hulse  v.  White. 
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Beirt  FatUs  to  reme  a  jadgment  must  be  broiight  ia  tiie  coaiitj  where  the  origi- 
ndJ  acUoD  was  laid. 

EpwARD  M<;£iottAv£  bad  . jud^Hient  against  Thomaa  ^^^  ^^^ 
WhartOA,  adminiBtrator  of  Edward  Musgrave,  upqn  an  ^^^^^^ 
obligation  of  two  hundred  poundi,  and  the  action  was  Jna.  9.  iac.R. 
latd  in  the  county  of  Cumberiand^i  Aiterwards  the  plain*  mutt  be  whero 
tiff  upon  the  same  judgment  brought  a  9c%re  fadaa  in  tion  waeTaid. 
Westmoreland,  and  had  judgment  upon  two  nihila.  And  udv'ew.^', 
now,  upon  a  writ  of  errpr  that  judgment  was  reversed  in  ^J^^' 
the  Exchequer  Chamber,  for  a  «cire/6(d«  must  be  brought  ^J-jJ^;!^. 
in  the  same  county  where  the  first  action  was  laid.  (1)      5ll* ?*;***• 

90  li*  •  •  V. 
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r4  k]  (1)  The  same  point  is  also  decided  in  New  York ;  9  Johns.  3S»,  M'- 

''  Gill  V.  Perrigo  &  id.    See  also  2  Saund.  72.  9.  n.    Seirt  Facias  most 

^'^^^^^'^^^   also  issue  from  the  court  in  possession  of  the  record  upon  which  it  is- 

»5  b^  Ho!^*  ^^^'   ^  ^''^'  ®^'  ^^'  ^-  I^o^ey^  ^'  t^it.  290. 

2667.    6  Co.' 

68.  b.  Ap.  196.  

Heth.  20,  24. 

Cro.  Jac.  484. 

?Cr^'^*  LaNB   Va.    'MiAlAA>BY. 

Asy  Umi  or  damage  to  the  promisee,  is  a  sufficient  coosideration  for  a  promise.  (1) 

Cro.  Jac.  342.        RoBERT  Lans  brought  an  assumpait  against  Henry  Mal- 

AsBumpsit.       1<M75  ^^^  shews  « that  William  Mallory,  father  of  the  said 

London."?enk.  Henry,  deceased,  was  indebted  unto  the  plaintiff  in  two 

^«°^292.  3     hundred  pounds ;  and  that  Sir  John  Wentworth  and  Sir 

Roll.  20.  1  Ro.  Thomas  Mildmay.were  bound  unto  the  said  William  Mai- 
Rep.  26, 27.  2    _         ,  ,  rM  1       .  1         1      Y  1  • 

Cro.  343.  lory  by  two  several  Statute-staples  m  two  hundred  pounds ; 

Rot^.'   *^*  and  that  the  said  William  Mallory  did  deliver  those  stat- 
whlTre  om'"°    utes  unto  the  said  plaintiff,  to  the  intent  that  he  might  be 
takes  loss.        satisfied  of  the  said  two  hundred  pounds  due  unto  him  by 
the  said  Mallory,  by  force  whereof  he  was  possessed  of 
the  said  statute*     And  the  defendant  Henry  Mallory  pre- 
tending himself  to  be  executor  to  William  the  father,  in 
Consideration  that  the  plaintiff  at  the  special  instance  of 
the  defendant  would  deliver  unto  him  the  said  statutes, 
he  did  prcHoise  to  pay  unto  him  fifty  pbunds  at  one  day, 
and  fifty  at  another,  and  avers  that,  he  delivered  the  stat- 
ute and  the  defendant  paid  him  forty  pounds  of  the  first 
fifty  pounds  and  the  rest  he  bath  not  paid.'     Upon  issue 
non  cLsaumpaitj  it  was  found  for  the  plaintiff,  (damages 
were  one  hundred  eighty  pounds)  who  had  judgment  in 
L^J        the  King's  Bench.    And  now  a  writ  of  error  being  brought 
into  the  Exchequer  Chamber,  the  judgment  was  affirmed  ; 
for  though  it  doth  liot  apl^nr  that  the  defendant  was,  but 
pretended  •  only  to  be,  executor,  and  so  could  make  no 
profit  of  the  State  |  yet  because  they  were  delivered  to  the 
plaintiff,  with  intent  to  procure  him  satisfaction,  so  as  he 
9  Ce.  94.  a.       mightcancel  them,  or  take  c<Mnposition  for  them,  and  that 
Co.'fi.  89.  b.      at  the  instance  of  the  defendant,  aaid  in  hope  of  his  prom- 
aol'sas.  YeL    isc,  he  did  deliver  them  out,  and  deprive  himself  of  that 
2Cr.^^*^*   means,  it  is  a  sufficient  consideration. 

32?^     *    *  *         (1)  There  must  be  a  legal  foundatiou  for  a  promise,  either  an  actual 
damage,  or  a  wspention  or  forbearance  of  right,  or  s  poasibUity  o/lasst 


occaoioned  to  the  one  ta  whom  ibe  promise  is  xmide,  to  give  it  validity. 
1  Saund.  211.  b.  d.  A  mistaken  supposition  or  belief  of  the  parties, 
that  the  plaintiff  may  be  liable  to  loss  or  damage  is  not  sufficient  3 
Pick.  93,  Cabot  &>  al.  v.  Haskins  &  al.  See  also  Coges  v.  Barnard,  2 
Ld.  Raymond  919.  PDlans  v.  Miciop,  3  Burr.  1673.  3  Saund.  136  & 
note.  Also  2  Bos.  &  PuL  72,  Parker  v.  Baylis.  5  Cranch  142,  Violett 
V.  Patton.  4  East  455,  Jones  v.  Asbbumham.  10  Mass.  230,  Lent  &,  al. 
V.  Padelford.  1  Caines  45,  Miller  v.  Drake.  3  Johns.  100,  Powell  v. 
Brown.  3  T.  R.  17,  Nerot  v.  WaUace  &  al.  2  H.  Black.  312,  Pullin  v. 
Stokes.  1  Taunt  522,  Williamson  v.  Clements.  8  Taunt  371,  Solly 
V.  Weiss.  2  Bam.  &.  Cres.  674,  Bates  v.  Court 
How  far  an  txjprtas  promise,  founded  on  an  Antecedent  moral  oblii^tion 
to  pay,  is  sufficient  to  support  an  assumpsit^  see  3  Bos.  ii  Pul.  247, 
Wennal  v.  Adney,  and  the  note.  23  Johnt.  257,  Smith  v.  Ware.  14 
Johns.  378,  Doty  v.  Wilson.  14  Johns.  468|»BeDtly  v.  Morae.  2Taant  184, 
Barnes  v.  Hadley.  5  Taunt  37,  Lee  v.  Muggendge.  3  Pick.  207,  Mills 
V.  Wyman. 


Gardiner  vs.  Bellinoham. 

Declaration  that  the  defendant  was  indebted  to  the  plaintiff  in  £ —  for  agiatment  of 
beasti  and  fbr  wheat  et  aUis  mereimordU  ia  raJfBciently  certain  in  atnmypiit. 

Jenk.  Cen^ 

KicHARD  Gardiner    brought    an    assumpsit    against  ^3-   ^^o-*-^ 
Thomas  Bellingham,  and  declared  that  the  defendant,  in  a.  3  Cr.  lOO. 
consideration  thM  he  was  indebted  unto  the  plaiotifT  in  h.  7. 13.  i  H. 
ten  pounds  four  shillings  ten  pence,   for  agistment  and  cV  Car.  i3i. ' 
feeding  of  certain  beasts  of  his  in  the  plaintiff's  ground,  ^JJ^^*' 
and  for  wheat,  et  cdiis  mercimoniis  per  pradict.  R.  habitis  ^"  b.^i^  r5; 
etreceptisy  did  assume  to  pay  to  the  plaintiff  the  said  Excheq.chun. 
debt,  that  he  hath  not  paid  it.     Upon  issue  non  assump-  mam  de. 
sity  it  was  found  for  the  plaintiff,  and  seventeen  pounds  for^ebtefwhat 
five  shillings  four  pence  damages  and  costs,  and  judgment  ^^Z  ** 

2Cro.  246. 


given  accordingly ;  upon  tbi«  writ  of  error  was  brought  in-  l^^'^i^  ^^ 
to  the  Exchequer  Chamber.    Th6  error  assigned  was,  that  ^'  ^'/®°,^ 
there  must  be  some  certain  cause  of  the  debt  assigned  ;  2  Cro.  642.  ap." 
for  it  is  no  sufficient  declaration  to  say  where  the  defend-  mr  /« case  los. 
ant  was  indebted  to  the  plaintiff  in  ten  pounds,  and  prom-  2Cro.  rf,^* 
ised  to  pay  it.      But  yet  the  judgment  was  affimaed,  for  ^%^i^' 
though  it  be  not  sufficient  to  say  generally  that  he  was  ^^'gj'^/^i 
indebted,  because  that  may  be  for  rents  upon  leases,  or  Sf?^-  <^0\ 
debts  upon  specialities,  yet  this  is  certain  enough,  for  as  7i.  s  daund. 
well  the  wares  and  merchandizes,  as  the  pasturing  and 
wheat,  are  personal  things,  for  which  an  assumpsit  may 
lie,  and  may  be  turned  into  damages,  and  it  requires  not 


28  Wilkes  v0.  Jordbk.     Crout  v«.  Edwards. 

[5  6]      so  much  certainty,  as  if  it  were  an  action  of  debt  upon 
v^-v^^/     the  very  contract. 


Ejections.  WlLKES   V8.   JoRDEN. 

The  death  of  one  not  party  to  the  writ  cannot  be  uaigned  for  error ;  nor  «a&  any 
fact  be  aasigned  for  error/in  ejectment,  to  rfi>ezamine  the  title. 

Thomas  Wilkes  brought  an   eiectione  firma  airainst 

JenluCent.        ,^,,t,  ,.  ,^.,,. 

S93.  2Cr.33S.  Rowland  Jorden,  upon  a  demise  made  of  certam  land,  m 
error/ in.*  '  Wharton  Aston,  by  Edward  Bridgeman;  upon  issue  not  ' 
^'e^'s£p  g^il^y*  i^  was  found  for  the  plaintiff,  and  judgment  given 
che^r  Cham  ^^^^  ^^  should  rccover  the  possession  of  his  term,  and 
p.  9.  Jac.  Rot.  eighteen  pounds  damages  and  costs.  Hereupon  error  as- 
the  death  of  signed  was,  that  Edward  Bridgeman  was  seized  but  in  the 
to Ihe^writ.  right  of  Elizabeth  his  wife,  and  that  he  was  dead  before 
outrfthe**^*  the  day  of  the  judgment;  and  so  the  lease  determined;. 
King'a  Bench.  ^^^  therefore  judgment  to  recover  the  term  erroneous. 
It  was  over-ruled  and  judgment  affirmed ; .  for  thoug^ 
it  were  agreed,  that  in  the  Exchequer,  judgment  may  be 
2  Cro.  5.  1  reversed  for  errors  in  fact,  as  death  .of  the  parties,  or  the 
Cro!657'.  p.  'ik©»  where  the  writ  is  absolutely  abated, — there  is  no 
Jonea  f '*  V^  colour  in  this  case,  where  the  error  depends  upon  the 
Yei.  208.  death  of  one,  that  is  not  party  to  the  suit,  and  upon  the 

title  of  the  land ;  for  the  defendant  may  say  that  Bridge- 
man  was  seized  iii  his  own  right,  or  the  like,  which  were 
to  re-examine  the  whole  title  in  the  writ  of  error.  (1) 

(1)  See  2  SttUDd.  46.  a.  n.  6.  WainmB  v.  Gwyo.   3  Suud.  100.  n.  1. 
Jacques  V.  Cesar,  101.  e.    Dyer  90l  a.    1  Leon.  26}. 


Debt 


Crow  t)8.  Edwards. 

Veuve  from  a  wroog  {dace,  though  by  consent  of  parties,  it  error. 


Ro,  1.  Rep.  Robert  Crow  brought  an  action  of  debt  upon  an  ob- 
WT.^ienk^***^'  ligation  of  sixty  pounds  against  William  Edwards,  for 
gjjjj^jjg  ^  ^^  payment  of  thirtyone  pounds  ten  shillings  at  Coven- 
Yef.  218.  Co.  ^,.y^  issue  taken  that  the  money  was  paid  at  Coventry, 
163.  a.  and  yet  by  consent  of  parties,  and  paper  rule  of  court, 

LondoHf  B.  le 
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the  issue  was  tried  at  London,  and  found  for  the  plaintiff,      [5  c] 
and  judgment  given  ;  and  upon  judgment  a  writ  of  error  chJ^l^llSl. 
brought  in  the  Exchequer  Chamber,  and  the  judgment  re-  "l^^^f^-  ^P^^f 
versed;  (1)  for  consent  of  parties   may  not  change  the  bycoiwcnt. 
law.  (2)  6  Co.  36.  b.  &  40.  b.  ultra.  S.^'vitne'^' 

^ from  towQ,  or 

(1)  The  fault  assigned  for  error  in  this  case  is  now  aided,  after  ver-  SJS>ni!**  vf 
diet,  by  Stat  16  and  17.  Car.  3.  c.  8,  which  enacts  that  no  judgment  Cook.  5.  pttt. 
shall  ne  arrested  or  reversed  *  for  that  there  was  no  right  veuve,  so  as  Tr.  38  EHx. 
the  cause  were  tried  by  a  jury  of  the  proper  county  or  place  tohere  the  V^J^^^^^J^^J^ 
aeHon  is  laidJ*    This  statute  extends  not  only  to  those  cases  where  there  JjJjJ^**  }  ]^t 
is  a  wrong  venue  in  the  proper  county,  but  also  to  those,  like  that  in  the  5]  i^'  Say^^' 
text,  where  the  cause  has  been  improperly  tried  in  a  wrong  county,  and  ham's  case.  7. 
whether  the  objection  appear  on  the  record  or  not    1  Saund.  2^  Craft  H.  6. 7.    Trial 
Y.  Boite,andnote(3).   7  T.  R.  583,  Mayor  &c.  of  London  v.  Cole.  ^^^S!' 

Another  change  was  introduced  by  the  Statue  4  Ann.  c.  16.  s.  6.,     ^fT^  Si?!»v 
wiiich  provides  that  *  CTory  ventre  faeuu  for  the  trial  of  any  issue  shall  coSSIciit  of  tl^ 
bo  awarded  of  the  hodv  of  the  proper  county  where  suoii  issue  istiiablo,'  paitiea.44  E. 
instead  of  being  awarded,  as  anciently,  from  the  particular  venue  of  pa-  8. 3.    The  de- 
rbh,  town  or  naodet    The  ventre,  therefore,  now  directs  Uie  sheriff  mandanta  and 
to  summon  twelve  good  and  lawful  men  d^c.  from  the  body  of  his  coun-  ^^'^^S^^?*' 
ty,  and  no  part  of  them  arc  necessarily  summoned  from  the  particular  ^^  knii^ 
hundred,  manor,  parish,  dLC.  in  which  the  particular  place  laid  for  the  in  a  writ  <^ 
venue  is  situated.  right  ahall  be 

'  If  the  defendant  would  take  advantage  of  a  wrong  venue  opparent  on  ea^uirea,  al- 


,  .  .  w  . .  yet  it  ia  good 

284.    In  iranntory  acltonSf  any  objection  to  the  mode  in  which  the  ven-  though  asainat 


In  Massachusetts,  bv  Stat  1764,  ch.  28,  sec.  13,  transitory  actions,  when  309',  a.    2  Cro! 
both  parties  live  within  the  state,  must  be  brought  in  the  county  where  664.  Tiane  B. 
one  of  the  parties  lives.    If  the  defendant  would  avail  himself  of  an  ob-  15.    1  Bulat. 
jection  founded  on  this  provision  of  the  statute,  he  must  do  it  by  plea  in  ^'6.   Damagea 
abatement   4  Mass.  591,  Cleaveland  v.  Welsh.      In  a  plea  no  venue  |L^-  « '^    ' 
seems  to  be  necessary,  the  place  laid  in  the  declaration  -drawing  to  it       *  P*   * 
the  trial  of  everything  that  is  transitory.   2  H.  Bl.  161,  Ilderton  v.  II- 
derton.    7  T.  R.  243,  Neale  v.  De  Garay.  •    > 

(2)  It  seems  that*  consent  of  parties,  in  order  to  take  away  error, 
should  be  entered  of  record.  Post  266,  Fawkner  v.  Andrews.  Cro.  Bl. 
664,  Fiueuz  v.  Hovenden.  Dyer  284,  Fleyer  v.  Crouch.  Dyer  367.  Bac. 
Abr.  Error,  K.  6. 


[<i] 


Case. 


MiLSs  vs.  Jacob. 

'  Thou  ha«t|»iaoBed  Smith/  not  actionable  ;  for  it  might  have  been  unwillingly. 
If  damagiea  be  aeveral  and  eoata  entire,  thousfh  part  of  the  action  fail,  and  judg- 
ment for  that  part  be  reined,  the  enthe  coats  ahall  stand. 

Edward  Miles  brought  an  action  of  the  case  against  chiqu^fchS^' 
Francis  Jacob  for  these  words,    *Thou'  innuendo j  fyc.  'w«*«^<'- 


\ 


30  MiLi!?s  vs.  Jacob. 

[6  a]  '  hast  poisoned  Smith,'  quendam  Sam.  Smith  aMmne.  d^ 
v^-N^^^-^  funct.  innuendo^  '  and  it  shall  cost  me  a  hundred  pounds 
S'e'd  ^slSSh**"  ^^^  I  wi"  ^^S  ^««  *>"•  i^-'  ^^^  fiirthar  declared  tha* 
TrSi^'  83^'  ^^  defendant  of  mere  malice^  at  the  next  assizes  and 
775.  Co.  int.'  gaol-delivery  holden  at  Bury,  procured  him  to  be  falsely 
Alien 75.' Jenk.  indicted,  that  he  had  given  poisoned  drink  to  Smith,  to 
i.^R.  24.*Cr.'  the  intent  to  poison  him,  whereof  he  died.  Whereupon 
ml^rofwi  Miles  was  afterwards  acquitted.  Upon  issue  not  guilty 
1  RpU****"**     it  was  found  for  the  plaintiff,  and  damages  severally  for 

R.F.24.  Dam-  the  words  and  indictment  seven  pounds  a  piece,  and  four- 
ages  Beyeniy  *  *        ,  .    , 
lad  coats  in-     teen  pounds  costs  entire  ;  whereupon  Miles  bad  judgment 

10.  X3o.  U7.  *  to  recover  the  said  damages  and  costs.     And  upon  writ  of 

CtFso6\co.  error  in  the  Exchequer  Chamber  it  was  adjudged,  that  tlie 

2c/4a4'^    words  could  bear  no  action  for  divers  reasons.      For  it 

c^  iti  ^'  A    ^^^  ^^^  appear  by  the  words  that  he  poisoned  him  wil* 

268.  6'co.35.  ingly,   neither  that  Smith  was   dead  at  th^  time  of  the 

uitnu  9  H.  7.    words  spokon,  and  the  innuendo  for  that  purpose  is  no 

tw'uitea.'^     sufficient  averment,  (1)  but  for  the  indictment  it  is  ad- 

Sand.  171.  J '. 

r  ^'u  ^'  ti'  (^)  "^^^  innuendo  in  this  case  i^ad  because  it  materially  enlarges  the 

^ooffh'iMJtor  sense.  Vide  ante,  p.  2^  Thomas  v.  i^xworth,,  and  the  note  to  that  case, 
the  M^ti^fail.  The  other  objection  to  the  judgment,  to  wit,  that '  it.doth  not  appear 
by  the  words  that  he  poisoned  him  willingly,'  would  not,  at  the  present 
day,  be  fatal,  if  sufficient  appeared  in  the  declaration  to  show  that  they 
were  uttered  maliciouslj.  The  old  doctrine  which,  absurd  as  it  was, 
prevailed  in  the  time  of  Hobart,  was,  that  in  cases  of  slander- the  words 
spoken  should  be  understood  in  their  miideH  senae.  Jdany  cases  a«e 
accordingly  found,  in  the  reports  of  those  days,  in  which  this  doctrine  oi 
the  benignior  sensua  was  allowed  to  prevail  even  after  verdict  and  in  di- 
rect opposition  to  the  finding  of  the  jury.  Post  77^  Goote  v.  Gilbert. 
381,  Clearke  v.  Gilbert  Cro.  Ja.  688,  Foster  v.  Browning.  315,  Hol- 
land v.  Stoner.  331,  King  v.  Bagg[<  There  is^  however,  occasionally  a 
•  ^leam  of  common  sense  upon  ttus.  subject  in  the  decisions  of  those 
times.  Thus  in  the  case  of  Fleetwood  ▼.  Cudey,  post  268,  it  is  said, 
*■  when  there  is  a  pregnant,  violent  and  certain  sense  that  may  lead  th0 
court  and  hearers  to  take  it  one  way,  that  shall  be  taken,  and  not  anoth- 
er imagined  whereof  there  is  no  appearance.' 

The  rule  now*  adopted  and  establi^ed  is  the  only  rational  rule,  and 
one  which  is  supported  by  every  legal  analogy.  It  is,  that  in  all  ca^es  of 
words  which,  on  the  face  of  them,  are  of  doubtful  import,  or  which  are, 
prima  facie,  innocent,  and  derive  their  offensive  quality  from  collateral  or 
extrinsick  circmiistances,  both  judges  and  jurors  shall  understand  the 
'  wo^s  in  tiiat  sense  which  the  speaker  intended  to  convey  to  the  minds 

of  the  hearers,  as  evinced  by  all  the  ctrcumstances  of  the  case.  Thus 
in  10  Mod.  196,  Harrison  v.  Thomborottgh,  the  court  observed  that  the 
rule  that  has  prevailed  is, '  that  words  are  to  be  taken  in  that  sense  that  is 
most  natural  and  obvious,  and  in  which  those  to  whom  they  are  spoken 
will  be  sure  to  understand  them.'  So  ui  Rex  v.  Hcsme,  Cowp.  687,  it  is 
observed  by  lord  C.J.  De  Grey,  that,  *  if  courts  of  justice  were  bound  by 
law,  to  study  for  any  one  possible  or  supposable  case  or  sense  in  which 
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judged  that  the  action  wiH'  lie,  so  that  for  the  damages  [^  ^] 
for  the  words  being  several,  the  judgment  being  reversed  ^^'"^'^^ 
for  that  part  failed.    But  the  judgment  for  the  indictment, 

the  words  used  might  be  innocent,  such  a  singularity  of  understanding 
might  screen  an  ofrender  from  punishment ;  but  it  could  not  recall  the 
words  or  remedy  Uie  injury.  It  would  be  strange  to  say,  and  more  so 
to  giye  out  as  the  law  of  tne  land,  Uiat  a  man  mav  be  allowed  to  defame 
in  one  sense,  and  defend  himself  by  another.'  The  true  rule  to  go  by  is 
laid  down  by  my  lord  King  in  the  Case  of  Rex  v.  Matthews,  (St.  Tr. 
vol.  9.  p.  710,)  that  the  coun  and  iury  mtui  understand  the  record  as  the 
rest  oj  mankind  do.''  In  Woolnoth  v.  Meadows,  5  East  473,  Le  Blanc  J. 
says, '  It  is  not  sufficient  to  show  by  argument  that  the  words  will  admit 
of  some  other  meaning ;  but  the  court  must  understand  them  as  all  man- 
hind  would  understand  them,  and  we  cannot  understand  them  different- 
ly in  court,  from  what  they  would  do  out  of  court*  In  Roberts  v.  Camb- 
aen,  9  East  93,  Lord  Ellenborou^h  C.  J.  says,  *The  rule  which  at  one 
time  prevailed,  that  words  are  to  De  understood  in  ntitiori  sensu,  has  long 

3ro  been  superseded,  and  words  are  ifow  construed  by  courts  as  they 
ways  ought  to  have  been,  in  the  plain  and  popular  sense  in  which  the 
rest  of  the  world  naturally  understand  them.'  See  also  13  Mass.  254, 
Chad  dock  v.  Briggs. 

From  the  old  reports  first  above  cited,  and  many  others,  it  also  b,^ 
pears  that  the  courts  formerly  considered  the  construction  imd  meaning 
of  the  words  as  matter  of  law  for  the  'consideration  of  the  court  exclu- 
sively, and  to  be  collected,  as  in  the  case  of  deeds,  fVom  the  words  them- 
selves without  regard  to  extrinsick  circumstances.  Post  77,  Coote  y. 
Gilbert.  The  courts,  therefore,  took  upon  themselves,  when  the  words 
were  ambiguous,  to  settle  their  meaning.  The  absurdity  and'  injustice 
of  such  a  doctrine,  in  its  practical  application,  are  obvious  at  a  single 
glance.  Under  the  operation  of  this  rule,  in  its  connexion  with  that 
above  noticed  that  words  mast  be  taken  in  miiiori  sensu,  no  words  could 
be  the  foundation  of  an  action,  unless,  upon  the  face  of  them,  they  con^ 
tained  a  direct,  manifest,  and  unequivocal  charge  against  the  plaintiff. 
Words  spoken  ironically,  and  words  in  themselves  (^  ambiguous  mean- 
ing, or  deriving  their  actionable  quality  from  concomitant  circumstances, 
however  malicious  and  defamatory,  would,  in  all  cases,  pass  with  im- 
punity. The  modern  rule,  therefore,  is  unquestionably  the  correct  one. 
it  is  this ;  that  when  words  are  capable  of  two  coa^tructions  it  is  the 
province  of  the  jury  to  decide,  as  a  matter  of  fact  to  be  collected  from 
the  whole  of  the  circumstances,  in  which  sense  they  were  used  by  the 
speaker. 

Thus  in  Rex  v.  Home,  Cowp.  672,  it  was  observed  by  Lord  Mansfield, 
that  'it  is  the  duty  of  the  jury  to  construe  plain  words  and  clear  allu- 
sions to  matters  of  universal  notoriety,  according  to  their  obvious  mean- 
ing and  as  everybody  who  reads  must  understand  them.  But  the  de- 
fendant  must  give  evidence  to  show  they  were  used,  on  the  occasion  in 

Question,  in  a  difierent  or  in  a  qualified  sense.*  In  Peake  v.  Oldharn, 
Jowp.  w7,  Lord  Mansfield  said  *  that  if  the  words  were  shown  to  be  in- 
nocently spoken,  the  jury  might  have  found  a  verdict  for  the  defendant ; 
but  they  have  pdt  a  gpntrary  construction  upon  the  words  tis  laid.*  In 
Chaddock  V.  Brigflrs,nl3  Mass.  254;  Parker  C.J.  observed  that  whm 
words  *  appear  to  have  been  spoken  maliciously,  such  a  meaning  is  to  be 
attached  to  them  us  will  be  consistent  with  malice ;  and  of  this  the  iury 
are  to  judge ;  who  will  never  give  damages  if  the  defendant  shall  8ho\y 
that  iie  intended  no  slander.'  See  also  12  Johns.  239,  Dexter  v.  Taber, 
and  20  Johns.  356,  MlCinley  v.  Rob,  and  3  Camp.  461,  Smith  y.  Carey, 
ace.    Where  words  may  be  taken  in  a  double  sense,  the  court,  afler 
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[6  c]       together  with  the  damages  wajs  affinned  also  for  all  the 
v^^N^-%^     costs,  because  there  was  just  cause  of  suit|  which  warrant- 
ranted  the  costs,  though  part  of  the  suit  was  without 
cause.  (2) 

verdict,  will  always  coDstnie  them  in  that  sense  which  may  support  the 
verdict.  8  Mod.  240,  Surges  v.  Bracher.  1  Bam.  &,  Cres.  297,  itunt- 
ingtower  v.  Gardner. 

When  the  wor^s  are,  on  the  face  of  them,  ohviously  and  unequivocal- 
ly defamatory,  it  is  sufficient  for  the  plaintiff  to  set  them  forth  in  his  de- 
claration and  to  prove  that  they  were  uttered  hy  the  defendant.  When 
they  derive  their  actionahle  quality  from  extrinsic k  circumstances,  the 
plaintitf  must  state,  by  way  of  introduction  and  colloquium^  all  those  cir- 
cumstances which  are  necessary  to  fix  upon  the  words  theii*  defamatory 
meaning ;  the  jury  must  judge,  from  the  evidence,  whether  the  words 
were  used  in  the  sense  imputed  to  them  by  the  plaintiff^  and  the  court 
will  determine  whether  such  words  taken  in  the  malicious  sense  im- 
puted to  them,  can  alone,  or  by  the  aid  of  the  circumstances  stated  upon 
the  record,  form  the  legal  foundation  of  an  action. 

(2)  In  this  case  the  oamoges  were  severally  assessed  by  the  jury,  but 
entire  costs  and  entire  judgment  given.    See  Cro.  Ja.  343.  S.  (5. 

The  authority  of  this  case  is  denied  1  Salk.  24,  Cutting  v.  Williams, 
where  it  was  held  that  a  judgment  could  not  be  reversed  in  part,  to  wi^ 
as  to  one  count,  and  affirmed  as  to  the  other,  except  where  the  judgment 
is  partly  by  common  law  and  partly  by  statute.  That  case  however  dif* 
fered  from  the  case  in  the  text,  as  entire  and  not  several  damages  were 
assessed,  and  judgment  accordingly.  But  there  are  other  cases  on  this 
point  not  easily  reconciled  with  the  case  in  the  text  Thus  in  Cro*  Js. 
424,  Lloyd  v.  Pearse,  it  was  held  that  if  several  damages  be  given  on 
two  issues  and  an  entire  judgment  for  both,  and  one  of  the  issues  be  er- 
roneous, it  shall  be  reversed  in  toto.  So  in  Cro.  Car.  471,  Goodjer  v. 
Plat^  entire  judgment  was  rendered  in  C.  B.  upon  a  verdict  qtuxi  recu- 
peret seisinam  de  una  niesauagio  et  duaJms  acris  terra  et  pasiura.  Upon 
a  writ  of  error  it  was  held  that  this,  being  ill  for  uncertainty  as  to  the 
land  and  pasture,  though  good  as  to  the  messuage,  and  though  the  court 
below  might  have  c^ivcn  a  valid  judgment  for  uiat,  should  now  be  re- 
versed for  the  whole.  In  2  Str.  934,  Lampen  v.  Hatch,  which  was  case 
for  words  and  damages  assessed  at  10s.  and  costs  £13,  though  by  Stat. 
21.  Jac.  1.  ch.  16,  if  damages  are  found  uhder  40s.  there  shall  be  no  more 
costs  than  damages ;  the  judgment  was,  on  error,  reversed  in  the  whole. 
But  it  seems  from  the  report  of  this  case  that  this  was  done  at  the  re- 

2uest  of  the  plaintiff  in  the  action,  on  account  of  the  smallness  of  the 
amazes,  and  perhaps  with  a  view  to  institute  a  new  suit.  In  1  Salk. 
312,  Kouse  v.  Etherington,  it  is  said  that  costs  are  but  an  accessary  to 
the  principal  judgment  which  cannot  be  reversed  quoad  them  only.  See 
also  Cro.  Eliz.  lS2,  Bugberd  v.  Reginaro. 

But  the  better  rule  is  that  which  may  be  collected  from  the  text ;  that 
where  a  judgment  consists  of  distinct  parts  which  are  apparent  on  the 
record,  it  may  be  reversed  as  to  the  parts  erroneous  ana  affirmed  as  to 
the  residue. 

Thus  in  an  action  of  dower  against  two  tenants  and  jadfifment  against 
them ;  after  which  one  of  them  died,  and  his  ^ir  and  the  survivor 
brought  error,  upon. which  the  first  jtfd^ment  was  affirmed,  and  a  writ  of 
seisin  awarded  against  both,  but  execution  for  damages  and  costs  award- 
ed agajuDst  the  survivor  Only  ;  this  judgment  was  reversed  as  to  the  dam- 
ages and  costs  and  affirmed  pro  reMuo.  2  Str.  972,  Kent  v.  Kent  So 
vvnere  on  scL  foe,  in  C.  B.  judgment  was  rendered  for  the  plainti^  and 
execution  awarded  for  the  debt  and  £6. 10«.  for  damages  and  costs,  this 
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jodgrment  was  reversed,  on  writ  of  error,  as  to  the  £6.  lOf.  and  affirmed  r^  Jl 
as  to  the  rest  2  Stra.  807,  Henriques  v.  Dutch  W.  I.  Co.  So  in  set.  *-  -^ 
fae,  ag^nst  an  executo(^  execution  was  awarded,  and  then  the  record 
went  on  with  a  eontitUnUuvi  esi  etiam  that  the  plaintiff  should  have  costs. 
On  error  brought  it  was  held  that  the  pluntiff  was  not  entitled  to  costs, 
and  the  judgment,  as  to  them,  was  reversed,  and  affirmed  for  the  rest.  I 
Str.  188,  Belle w  v.  Aymer.  So  where  a  common  informer  recovered 
judgment  for  the  penalty  and  also  for  damages  and  costs,  judgment 
was  reversed  as  to  the  damages  and  costs,  and  affirmed  as  to  the 
p^ialty.  4  Bur.  9018,  Frederick  v.  Lookup.  See  also  Cro.  EKz.  537, 
Grymston  v.  Reyner,  ace. 

The  same  rule  is  recognized  in  New  York.  8  Johns.  Ill,  Smith  v. 
Jansen;  8  Johns.  558,  Bradshaw  v.  Callaghan.  12  Johns.  340,  Anon. 
And  in  Massachusetts.  2  Mass.  164,  Nelson  v.  Andrews.  3  Mass  252, 
Glover  v.  Heath.  7  Mass.  453;  Waite  v.  Garland.  9  Mass.  583,  Whiting 
V.  Cochran.    11  Mass.  206^  Cummin^s  v.  Pniden. 

In  Pennsylvania,  judgment  in  a  criminal  case  will  not  be  reversed  in 
part   2  ffin.  79,  Jackson  v.  The  Commonwealth. 

Bat  where  the  judgment  is  entire,  and  cannot  be  separated  into  dis- 
tinct parts  apparent  on  the  record,  if  it  is  erroneous  in  part,  it  must  be 
reversed  in  the  whole. 

Thus  where  the  error  assigned  was  that  one  of  the  defendants,  at  the 
time  of  the  judgment,  was  an  infant  and  appeared  by  attorney,  where 
it  ought  to  have  been  by  goardian,  the  judgment  beiiv  upon  a  verdict,  it 
was  held  hj  (Ulihe  Judi^  and  Barons  that  as  the  daomges  and  costs 
were  entire,  the  judgment  must  be  reversed  as  to  both  the  defendants. 
Cro.  Ja.  303^  King  v.  MarlboroagH.  So  where  an  action  of  debt  was 
brought  against  an  executor  for  divers  sums  of  money,  for  some  of 
which  debt  would  not  lie  against  an  executor,  and  entire  judgment  was 
snyen  for  all,  it  was  held  that  the  judgment  was  erroneous  in  all.  Cro. 
Eliz.  425,  Germyn  V.  Rolls.  So  where  the  writ  is  not  good  for  part,  aa 
inforuudan  de  uno  crojto,  messuagiOf  Sic.  if  the  demandant  recovers, 
and  oa.  error  it  is  a^udgod  that  firmedon  does  not  tie  for  a  ero/l,  the 
judgment  will  be  reversed  in  Mo ;  for  there  can  be  no  good  judgment 
on  a  bad  wrii  Bac.  Ab.  Error.  M.  1 .  So  if  a  general  judgment  be  ren- 
dered for  the .  plaintiff  on  a  declaralion  containing  SNSveru  counts,  and 
any  one  of  the  counts  be  bad,  it  must  be  reversed  for  the  whole.  1  T. 
R.  151,  Trevor  V.  Wall.  5  Johns.  430,  Cheatham  v.  Tillotson.  5  Johns, 
479»  Baekus  v.  Richardson.   9  Mass.  Id8,  Kingsley  v.  BiU. 


Brock  vs.  Spencer. 

Visru  good,  whether  from  town  or  parish. 
Vide  Cro0  v.  Edwards,  ante  5b^ 


Walsh  vs.  Wrat. 

Vi«ne  good,  whether  from  town  or  pariih. 
Vide  Crow^  v.  Edtoards^  ante  5  6. 


34  SpENDI^OWCE^   vs.    9u]tCET. 

[7] 

^^^x^^^  Spendlowes  va,  Burket. 

% 

A  lease  by  a  panon  ia  not  binding  upon  hi«  avcceaaor  unlew  confinned  by  fhe 

patron  and  ordinary  during  the  parvon'a  life. 
A  lease  for  years  by  a  parson,  defeated  by  one  successor  within  the  term,  shall  not 
Trespass.  be  revived  against  another  successor  within  the  term. 

A  lease  or  rent  charge  by  a  parson,  to  begin  aflcr  his  death,  if  confirmed  in  his 
life  time,  shall  bind  his  successor. 

'  John  Spendlowes  brought  an  action  of  treapass 
Trin.  ii.**Jac.  *  against  ~ Richard  Burket  for  breaking  of  his  close,  and 
Rot.  3461.  taking  away  twentyfour  lambs,  and  certain  cartloads  o£ 
hay,  rye,  barley,  oats,  pease  and  wheat,  and  certain  stones 
of  wool.  In  pleading  upon  demurrei:  the  case  was  thus. 
Lease  by  a  Robert  Cressey,  being  prebend  of  the  prebendary  of  Pal- 
taiw  defeated  derton  and  Farrington,  in  the  church  of  the  blessed  Vir* 
Bor.  **  "*^^**"  gin  Mary  of  Lincoln,  was  seized  of  the  rectory  of  Palder- 
ton,  with  the  apurtenances  in  his  demesne  as  of  fee,  in 
the  right  of  his  said  prebendary,  and  so  seized,  the  twen- 
tieth day  of  February,  13  ElizI  did  demise  the  same  rec- 
tory by  indenture  unto  Sir  Jaryase  CIlAon,  knight^  and 
George  Clifton,  esquire,  for  seventy  years  ;  then  Thomaa, 
Bishop  of  Lincoln,  who  was  patron  of  the  said  pr^end^ 
and  ordinary  in  the  same  diocess,  granted  the  next  avoid- 
ance of  the  said  prebend  unto  one  Humphrey  Toy,  5  April, 
Anno  1571,  which  grant  was  confirmed  by  John  Whitgift, 
dean  and  chapter  of  the  said  cathedral  church  of  the  bles* 
sed  Virgin  Mary  of  Lincoln,  the  third  day  of  August, 
1572.  After  which,  the  same  Thomas  Bishop  of  Lincoln, 
20  die  Julii.  Anno  Reg.  EUz.  16.  did  confirm  the  lease 
made  by  Cressey  unto  Sir  Jarvase  and  George  Clifton, 
and  the  dean  and  chapter  did  likewise  confirm  it  the  18th 
day  of  September  in  the  same  16th  year ;  the  same  Rob- 
ert Cressey  being  still  prebend,  and  alive«  Then  died 
Cressey  the  prebendary  in  the  24th  year  of  the  Queen, 
and  the  next  avoidance  being  brought  down  unto  one 
Thomas  Fisher  and  Ralph  Bowyer  Esq.,  they  presented 
unto  the  same  prebendary,  John  Prat,  clerk,  who  was  ad- 
mitted, instituted,  installed  and  inducted  into  the  same. 
And  after  that  the  same  Prat  entered  into  the  same  rec- 
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tory,  and  was  therefore  seized  in  his  demesne  as  of  fee  in       [7  a] 
the  right  of  the  said  prebendary.     Then  died  Thomas,     v-^-v-^ 
Bishop  of  Lincoln,  and  William  Chatterton  succeeded  P-  i*J»c. 
him ;  then  died  Prat  the  prebend  the  7th  of  September, 
1607.     After  whose  death,  Chatterton  the  bishop  did  col- 
late the  ganxi  prebendary  unto  one  Thomas  Burton,  clerk, 
whom  he  caused  to  be  instituted  and  inducted  into  the 
said  prebendary,  who  entered  into  the  said  parsonage, 
and   leasecl   the   same,  Jan.  An.  Reg.  Jac.  .8.  unto  one 
Anthony   Ward  for  five   years,  from  the  feast  of  Saint 
Martin,  then  past.     And  then   this  lease  was  conveyed 
unto  Spendlowes,  who  entered ;  upon  whom  Burket,  as 
servant  unto  Henry  Carvil,  who  claimed  under  the  lease 
made  by  Cressey  unto  the  Chftons,  entered  upon  a  close 
being  glebe,  and  took  the  Iambs  and  corn  being  tithes  of 
the  parsonage  of  Palderton  aforesaid ;  whereupon  Spend- 
lowes brought  his.  action  of  trespass.'  Dj.is.  b.  195. 

And  now  it  was  adjudged  Pasch.  12.  of  the  king,  that  ^' 
the  plaintiff  should  recover ;  for  though  the  lease  made 
by  Cressey,  for  seventy  years,  was  not  yet  expired  in  time, 
and  though  Burton  the  prebend  came  in  after,  and  under 
the  confirmation  of  the  lease  ;  yet  Prat,  the  prebend  be- 
fore htm,  came  in  by  th«  grant  of  the  next  avoidance  by 
a  grant  made,  Confirmed  and  perfected  before  the  ^^'^•"  L?®;^£;*- 
firmation  of  the  lease,  and  so  consequently  was  not  sub-  i.  Cro.  582. 
ject  unto  it ;  and  then,  when  he  entered  upon  the  parson-  i.Moor48i*' 
age,  he  was  seised  in  his  demesne  as  of  foe,  and  so  did  j^^e^,  4^  i^^ 
defeat  the  lease  totally,  so  as  it  could  never  revive  or  take  ^^®'  ^' 


.  X, 


place  against  any  snccessor  whatsoever ;  upon  which  rea- 
son there  is  a  large  discourse  in  the  Earl  of  Bedford's 

^       »      -    i.    ^^  A      .      .  IT*.,  ,       Co.hb.  7.  fol. 

case,  Co.  L.  7.  fo.  8.     And  though  Littleton  seems  to  be  8.  pio.  449.  b. 
of  opinion,  that  the  parson  hath  not  the  right  of  fee-sim- 
ple, he  doth  expovnd  himself,  as  to  the  bringing  in  of  the 
writ  of  right ;  but  otherwise  the  act  of  the  parson  is  it 
which  charges  or  gives.      And  it  sufiSceth  that  the  patron 
or  ordinary  do  either  license  or  assent.      And  therefore  co.  Lit.309.b 
6  E.  6.  Dyer  69.     If  a  parson  make  a  lease,  or  charge  his  ^^^-^^^ 
glebe  to  begin  after  his  death)  and  the  patron  and  ordi- 
nary confirm  it  in  his  life,  this  shall  bind  his  successors.  (1) 
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[7  bl  (^]  ^^^  ^^  '^^  relatinffto  leases  by  ecclesiastical  persons,  &c.,  sec 

J-     ^        Co.  Lit  44.  a.  Com.  Dig.  Estates,  G.  3.  4.  Bac.  Ab.   Leases  and  Terms 
^"""^'^       for  years.  E.  F.  G.  H. 

In  Massachusetts  by  Stat  28.  Geo.  3.  o.  9,  re-enacted  by  Stat  1785* 
e.  51,  the  deacons  of  the  several  protestant  churches,  not  being 
episcopal  churches,  and  the  church  wardens  of  tlie  several  episcopal 
churches  are  made  corporations  so  far  as  to  take,  in  succession,  all 
grants  and  donations  made  to  their  several  churches ;  and  wherever  the 
ministers,  elders  or  vestry  sballj  in  such  grants  or  donatioBs,>  have  been 
joined  with  such  deacons  or  church  wardens,  as  donees  or  grantees  in 
succession,  such  officers  and  their  successors,  together  with  the  deacons 
or  church  wardens,  shall  be  deemed  the  corporation;  and  the  ministers 
of  the  several  protestant  churches  are  also  made  sole  corporations  ca- 
pable of  taking  in  succession  any  parsonafife  lands  granted '  to  the  nlin- 
ister  and  his  successors,  or  to  the  use  of  the  ministers.  And  no  aliena^ 
tion  of  any  such  lands  belonging  to  churches,  made  by  the  deacons 
without  the  consent  of  the  church,  or  by  church  wardens  without  the 
consent  of  the  vestrjr,  shall  be  sufficient  to  pass  the  same.  And  no 
alienation  made  by  ministers  of  lands  held  by  them  in  succession  shall 
be  valid  any  longei*  than  during  such  alienor's  continuing  minister,  unless 
made  with  the  consent  of  the  vestry,  if  he  be  aq  episcopal  minister,  or 
of  the  town  or  parish,  if  he  be  a  protestant  minister  of  any  other  sect 

Ministers,  being  thus  made  able  corporatiods,  stand  on  the  same 
foundation,  as  to  their  parsonages,  with  idl  other  sole  corporationm^holdT 
ing  lands  in  succession  at  common  law.  They  hold  the  lands  m  the 
right  of  their  parish  or  church;  and  if  they  hold  them  in  fee  simple,  the 
fee,  in  case  of  deprivation,  r^ignation,  or  death,  is  in  abeyance  until 
there  be  a  successor ;  the  parish  or  church,  in  the  meantime,  having  the 
custody  and  being  entitled  to  the  profit^  but  having  no  authorUcy  to  alien  ' 
the  lands.  2  Mass.  500,  Weston  y.  Hunt  5  Mass.  555,  Dillingham  v. 
Snow.  7  Mass.  445,  Brunswick  v.  Dunning.  10  Mass.  93,  Brown  v. 
Porter.    15  Mas8.4&l,  Jewett  v.  Bunrough& 

Lands  appropriated,  by  the  original  proprietors  of  a  township,  to  the 
use  of  the  ministry,  or  a  donation  of  lands  to  the  use  of  the  ministry,  has 
the  same  import  as  a  donation  to  the  minister  and  his  miccessorsor  to 
the  use  of  the  ministers.    10  Mass.  93,  Brown  v.  Porter. 

If  the  minister  alien  the  parsonage  lands  with  the  assent  of  the  par- 
ish, or  of  the  vestry  of  the  church,  it  will -bind  his  successor;  if  without 
suph  assent,  it  will  not  be  a  discontinuance  of  the  estate,  so  as  to  drive 
the  successor  to  his  action,  but  he  may  enter.  2  Mass.  500,  Weston  v. 
Hunt  10  Mass.  GK3,  Brown  v.  Porter.  So  if  a  minisfesr  be  dissened,  or 
if  his  predecessor  was  disseized,  be  may  enter,  if  the  right  of  entry  be 
not  taken  away,  or  bring  his  wrH  of  entry,  or  writ  of  right,  as  the  case 
may  require.  2  Mass.  500,  Weston  v.  I&Dt  Id  Mass.  285,  Brown,  v. 
Nye.    15  Mass.  464,  Jffwett  y.  9urrpnghs. 

The  parish  cannot  convey  the  parsonage  to  the  minister  to  be  held  by 
him  in  his  personal  right.  14  Jifass.  333,  Austin  v^  Thomaii  And  if  « 
parish  give  its  consent  that  the  minister  {nay  convey  the  parsonage,  he 
cannot,  by  will,  communicate  his  authority  to  hie  executors.    lb. 

A  conveyance  to  the  treasurer  of  a  town  for  tfae-use  of  the  inhabit- 
ants, as  a  j^rsonage,  there  b^ing  no  parish  in  tbe  town  distinct  from  the 
town,  is  a  grant  to  the  use  of  the  ministers  within  tile  meaning  of  the 
statute,  lb.  So  a  oonveyanqe  to  a  church,  to  the  use  of  the  church,  or 
to  the  church  and  their  successors  in  office,  or  to  the  church,  without 
limitation  of  use,  is  a  conveyance  in  tfast  for  the  parish.  16  Mass.  468, 
Baker  v.  Fales. 

The  deacons  of  a  church,  are  not,  by  this  statute,  made  a  corporation 
for  Hie  purposes  of  receiving  and  managing  a  fund  raised  for  the  sup- 
port of  fi  minister.   9  ftlsss*  254,  Voutell^  v.  Gowdin. 


Bakkb.  vs^  Spaiii.  57 

[8] 
Baker  m^  Spaih.  v-^-v-**^ 

Debt. 
Rent  !■  raspended  by  the  entry  of  the  lemor. ' 

In  debt  on  bond  for  peiformance  of  eoTenanti  in  an  indentare  of  leve,  and  plea 
of  peiformanoe,  the  plaoitUr  my  auigti  a  breach  in  the  nonpayment  of  rent, 
without  shewing  a  demand.    , 

Banc.  Com. 

William  Baker  brouirht  an  action  of  debt  upon  an  ?'«"*^H»S[vi' 
obligation  of  nity  pounds  against  Simon  Spain.  The  con-  Entreconm- 
dition  was,  that  this  defendant  should  observe,  perform,  1.76.' Finch.' 
fulfil,  pay,  and  keep  all  and  singular  the  covenants,  grants^  Godb.  95.'  ii ' 
payments  and'  conditions  expressed  and  contained  in  one  U(mbi^.'m, 
pair  of  indentures  bearing  date,  &c.  The  defendant  pleads  ^  {;^  h'm, 
the  indenture,  being  an  indenture  of  lease,  and  pleads  *>•?•»*  p**"**- 

**  '  *  ed  behind  op- 

generally  the  performance  of  all  covenanta,  olc.      The  on  bond,  it 
plaintiff  assigns  the  breach  for  non-payment  of  a  half  allege  demand 
year's  rent,  being  thirteen  pounds  ten  shillings,  at  our  h^^i^'  i 
Lady  Day,  9  Jac.     The  defendant  rejoins,  that  the  plain-  ^'^m,«^' 
tiff  entered  into  the  lands  demised,  before  the  said  feast,  ^<^-  ^^' 
sc»  24  die  Martii.  Anno  Regis  9.      Whereupon  issue  was  ui*  otherwise 
taken ;  and  it  was  said  in  arrest  of  judgment  for  the  de-  o^i^^^J^r 
fendant,  that  there  was  no  breach  laid,  because  there  was  non-payment 

'  '  of  rent.    1  Le. 

no   demand  of  the   rent   alleged.      And   the   rest  of  the  n.  p.  «8.  Yei. 
judges  said  that  it  was  no  fault,  because  the  issue  did  not 
arise  upon  the  rent  not  paid,  but  upon  a  collateral  point, 
that  did  admit  the  rent  not  paid,  because  by  the  entry  it 
was  made  not  payable.      But  I  held,  that  in  this  place 
the  breach  was  plainly  made  in  the  replication,  when  the 
plaintiff  said  that  the  rent  was  behind,  which  implies  that 
it  was  demanded  and  not  paid,  for  in  such  case  the  plain- 
tiff never  pleads  that  he  did  demand  it,  and  it  was  bebindr. 
But  if  it  were  not  indeed  demanded^  then  after  the  plain- 
tiff had  pleaded  the  rent  behind^'whichiis  true  jirtma/aeie, 
then  the  defendant  rejoins,  that  he  mas  there  ready  to  pay 
it,  and  no. man  did  demand  ft,  and  so  the  demand  comes  judgment, 
in  issue,  andcro  judgment  was  given  for  the  plaintiff.    And  ^t'^jj^w^ 
in  this  Ga«e  Juslice  Warberton  said,  that  it  was  resoWed  rendered,  but 
in  b  former  case  m  this  court,  that  where  a  rent  was  re*  aa  rent.   And 
served  upon  a  lease,  the  les^e  bound  by  obligation   to  ■oiUd'paTC. 
pay  it,  thai  now  the  leasee  must  pay  ii  without  demand ;  b.  in  Buaby^'' 


3%  Yabblt  m.  Et.t;fLi*i 

bat  he  is  not  bound  to  seek  the  lessor,  but  to  tender  it 
.p        only  upon  the  land  ;  for  he  tiath  bouild  himself  to  pay  it, 
crMfl'  case,      but  Still  as  a  rent,  and  where  the  law  will.    (1) 

tfimt  if  the  lee-  . 

topaj  aSTtfae         (1)  See  Cro.  Eliz.  392,  Andtews  v.  Wood.  Cro.  Car.  76,  Gh«piii^  v. 
lenti  reterved  Chapman.    Cro.  Eliz.  828,  Speccot  V.  Sheres,  ace. 
in  the  inden-        If  the  defendant,  in  the  case  in  the  text,  had  rejoined  that  the  rent  frat 
^"iL  k!^*?  t    *^  de$nanded^  flfl  suggested  by  Hohait,  it  would  have  Men  a  departure. 
wSiem  he      Cro. Eliz.  828,  Speccot  v.  Sheres.  Cro.   Car.  76, Chapman  v.  Chapman, 
must  p&y'them  Upon  the  same  principle,  it  would  seem  that  Hie  rejomder  nttde  by  the 
without  de-       defendant  in  the  text  is  also  a  departure.  His  plea  of  mmnia  performmnt 
mend,  at  the      d^.  implies  and  inclades  a  payment  of  the  rent    His  rejomoer  is  an 
pla^  limited     admission  that  it  is  not  paid,  and  aa  averment  of  sew  matter  in  excus^.' 
ment  tlMraof     ^^  ^^^  ^^  theretpre,  contain  nwtt^r  pursuant  to  bis  plea,,  and  does  not 
Jones  10.  p.  9.  Bupport  and  fortify  it    Vide  2  Saund.  84.  a.  n.  1.    1  Chitty  618. 
2  Cr.  000.  195.      Thoogh  reittis  suspended  by  tke  entry  of  the  lessor,  yet  in  ata  attimt 
2  Ro.  443, 460,  on  a  bond  conditionea  for  the  pavmeat  df  a  certain  sum.  reciting  that  it 
IS}'  M^'^^'   ^  ^*^'  ^^^  ^^  certain  land,  the  defendant  cannot  plead  in  bar,  that  the 
Cr^  ffi»  p  33    plun^entewd  upon  the  Uad  and  evicted  the  defendant     FoatldtV 
2Le.lfiO.'2'   St.  V John  Diggs. 
Bnil.  767.  Co. 
«.3.b.   F1.70. 

a.    ICr.76.  • 

Hutt  114*  90,  < 

€ase  iftE^^OtUtS. 

The  Stat.  Weeton.  1.  c.  43.  that  many  tenanU  ahould  have  but  one  essoin,  ex- 
tendi not  to  a  writ  ofiMatition,  nor  to  eeaoiiu  cast  before  appearaace: 


Yardly  V8.  Ellill. 

The  words '  your  attorney  is.  a  bribing  knave  and  hath  taken  £20  of  you  io  cosen 

me/  held  actionable. 
An  Undue  reward  fMr  anything  agaimit  juatiee,  ia  a  bribe. 
An  attorney  may  be  said  to  be  bribed  by  hia  oUeat  when  the  reward  eiceeda  maa* 

sure  and  the  object  ia  against  justice. 

Yardly  an  attorney  of  thei  Common  Pldas,  brought  on 
AfbL'  action  of  the  case  against  Ellill,  and  said,    That  whereas 

Rot^ij^  in°'  ^  ^^  been,  and  yet  was  an  attorney,  the  defendant  had 
^^**'r^*^  speech  concerning  him  with  one  Bancroft  with  whom  he 
2  Inst.  261.  was  before  retained  for  his^attomeyt  and  said  unto  thO' 
B^!r!^.  LIL  ^^^  Bancroft,  <  your  attorney '  meaning  the  said  Yardly^ 
RouTAb^f  ^  '  ^  ^  bribing  knave,  aiid  hath  taken  twenty  pounds  of  jrou,' 
9&l%  vn^  nteaning  the  said  Bancroft,  *  to  coxen  nfiie/  flkeaning  the  said 
HmtSss.  *  EllilL  Upon  issue  not  guilty,  it  was  found  for  the 
plaintiff.  And  now  it  was  spoken  in  arrest  of  judgment, 
two  or  three  seToral  times  by  serjeant  Hulton.    It  was 


md  tfant  thidm  woida  were  spoken  ftd^^^y*  ^^  ^ 

woi4  '  bvihing '  mighl  be  undeitlood  doubtfully,  eitber  by  ^^^^|« 

giving  Of  taking  bribes.    Agntn,  thut  the  second  olame  ^;^^" 

should  be^  taken  %b  a  de4)laratioa  of  the  Ibnner  general,  Iuulto. 

and  thefefbre  if  they  alone  woiild  not  bear  aetion,  they 

would  i^ittennale  the  former  words,  like  to  the  eommon 

cases.    Thou  art  a  thie^-  for  thou  hast  stolen  my  applea  p^^  ^  3^  ^ 

out  of  my  orchard,  and  thou  hast  stolen  d&c.  as  i4  ia  here }  fl^^^{ 

for  the  sense  is  all  one.     And  there  it  was  said,  thai  mk  m.  s  Cr.  iMw 

S31.  Pop*  199. 

attorney  could  not  take  a.  bribe,  for  he  b  no  jvdge ;  at 
least  he  could  not  t^he  a  bribe  of  his  own  client.      And 
of  that  opinion  waa  JustAce  Warberton.      And  instiee 
Winch  said,  that  the  last  words  were  not  sufficient  of 
themselves,  because  it  was  not  said  that  the  bribe  was  ta* 
ken  for  any  cause  depending.     But  Justice  Nichols  and  I 
were  of  opinion,  that  the  action  would  lie,  and  that  the 
general  words  ^  bribing  knave  '  were  sufficient  of  them- 
selves ;  for  the  word  *  bribing '  Is  a  word  of  certatft  sig- 
nification, and  doth  import  a  common   practice  in  him, 
whereof  he  may  take  a  denomination.      And  whether  he 
give,  01;  takQ  a  bribe)  thay.  are.  both  unlawfiil  against  his  ^  n  ^  ^^  ^ 
oathrf<)>^  he  owetb  to  hi«. client  fideUly,  secrecy,  ^^'l**  5!SI5L'^*' 
genoe,  and  skill ;  but  ho  oweth  hhnnot  any  disbOoest  or 
undue  pKaqti^ ;  foi:  by  thia  general  obligation  to  justice,  C 
and  the  coujrt  where  he  aerveth,  he  is  fQrbiddea  to  do  any  J  ^^ 
thing  to  pervert  justice,  as  appeaceth  by  hia  oath.     And  ' 
Justiqe  Warberton  .^cud,  that  these  geoeial  words  alone 
wouJd  ha,vo  borne  an  actjionj  and  Justice  Winch  seemed 
not  to  deny  it.    Th^p  to  the  special,*  we  two  were  also  of 
opinion,  that  they  did  aggravate,  and  make  them  good  in 
partjeular.-   And  I  said,  that  an  attorney  may  be  said  to 
receive  a. bribe;  for  whosoever r hath.. ordinary  intenned* 
dling  ii^  case  of  justice,  be  he  either  JMdge,  officer,  or  at*  \ 
tomey«,  if  he  receive  aq  undue  reward  for  anything  against 
justice,  that  is  a  bribe.     Again,  an  attorney  may  receive 
a  bribe  of  his  own  elient,  when  the  reward  exceeds  mea-> 
sure,  and  the  end  of  the  cause  of  i;eward  ia  against  jus- 
tice ;  aa  if  he  will  take  a  rewa^d^to  raze  a  record,  or  cause 


40  Pease  A  al«  Ex'm  i>»«  Mead._ 

{[9  6]       an  attorney  to  appear  oh  the  other  side  ftnd  confeM  the 

^-^^^^^-^^^  action,  or  the  like  ;  both  which  points  are  full  in  this  case, 

that  he  received  twenty  ponnds  for  a  bribe  to  cozen  the 

defendant.     And  I  insisted  moch  upon  Burchley's  case, 

„    ^,   ,        where  the  words  were,  that  Burchley  being  an  attorney 

Burchley's  .    .      ,  ,  ...  ■ 

caae.  4  Co.  16.  was  a  corrupt  man,  and  dealt  corruptly ;  which  words  are 
14a  '  'so  general,  and  do  not  pitch  upon  any  certain  kind  of 
corruption,  as  these  do,  only-  they  were  <&nforced  in  the 
dectaration,  that  there  was  former  speech  of  Borchley's 
dealing  as  an  attorney.  And  Justi<ie  Warberton,  after  I 
had  spoken,  said,  that  he  began  to  stagger  in  his  opinion. 
Judgment.  ^mi  after,  Tr.  13  Jac.  judgment  was  given  for  the  plain- 
tiff. 


Pease  &  al.  Ex'rs  vs.  Mead. 

If  »  bond  be  given  to  A.  B.  to  p»y  monfij  to  such  peimon  as  she  ahoiild,  by  her  lut 
Debt.  will,  appoint,  and  ahe  appoints  no  person,  her  executors  cannot  claim  the  pay- 

Execito^'can-       "*'*' 

norclaim*^*"'    The  word  «iii^  inolildea  exeentors  and  tdwiaMitnitors.  . 

pointed  to  u .  '  Pease  and  Stileman,  executors  uhto  Elizabeth  Hanch- 
dgnee.T  Ro.  '  et,  brought  an  action  of  debt  against  Mead,  upon  an  ob- 
Wmch^fe^nt!'  ligation  of  thirty  pounds.  The  condition  was,  that  Mead 
BroVrai^i  R**  should  pay  twenty  pounds  to  such  person  br  persons  ifcs 
77.  Yei.  9. 86.  the  said  Elizabeth  Hanchet  should,  by  her  last  will  and 

Br.  condition.  ; 

6.  Mo.  865.  testament  m  writing,  name  and  appoint  the  same  to  be 
Co.1L.  sio.  a.  paid.  The  defendant  saith,  that  she  did  appoint  no  per- 
s.ud93.'^/  son,  io  whom  the  same  should  be  paid.'  The  plaintiffs 
Exp«'iUon,  replied,  that  she  made  her  will  in  writing,  and  thereby 
S?*!)**^  a.  ™*^®  them  her  executors  ;  whereupon  the  defendant  de- 
Depn^.  Br.  1.  murrcd  in  law ;  and  the  opinion  of  the  court  was  clear, 

2  part  Chan.         ,  ,  .  '^    ,  ^  ,  ^   ' 

cases, 270.  that  the  money  is  not  payable  unto  the  executors;  for 

**riOl  ^^'ough,  where  anything  testamentary  is  covenanted  to  be 

Dr  Lake's  doue  unto  a  man  or  his  assigns,  that  is  to  be  done  to  the 

come  1^.  executors,  where  there  is  no  actual  assignee,  as  in  Chap- 

iey'"Jerb*  ?4s-  "lan  and  Dalton^s  case.      And  in  27  H.  8.  for  the  deliv- 

^!'%  Lc!"*  ering  of  rentals  to  a  man  and  his  assighs,  the  reason  is, 

h^'^'Sg'  ^  because    the  word    assignee  is  indifferent   both  to     the 

pPS^'  **  assignee  in  deed,  and  in  law.     And  there,  when  the  execu- 


Fryer  f9«.  Gildridoe.  41 

tor  takes  It,  he  hath  it  to  the  use  of  the  testator.     But      [10  a] 
h^re  the  words  must  needs  be  understood  of  an  assignee      ^-^*v"^ 
in  deed,  who  shall  take  it  to  his  own  use ;  for  the  word 
^  paying'  carrieih  property  with  it^  (l) 

(1)  In  Sir  Edward  Clare's  ease,  5Co.  17,  cited  3  H.  Bla.  139,  the  rule 
laid  down  aa  to  powers  of  appointment  by  will  is,  that  where  one  has  a 
power  to  appoint  by  will,  biit  makes  a  wiU  withoat  any  reference  to  the 
power,  the  appointment  shall  have  no  effect,  unless  the  will  would  other- 
wise have  no  operation.  Accordingly  it  was  held,  in  the  case  of  Buck- 
land  V.  Barton,  2  H.  Bla.  199,  that  a  power  of  appcMntment  by  will,  in  a 
case  similar  to  this  in  the  text,  was  not  executed  by  a  deyise  of  all  the 
rest,  residue  and  remainder  of  the  testator's  ready  money,  personal  es- 
tate tind  effects  whatsoever.  These  are  cases  of  a  mere  power  not 
coupled  with  an  interut;  but  if  the  money  subject  to  the  power  was 
the  party's  own  money,  or  if  a  man  be  bound  to  pay  a  sum  or  money  to 
the  obligee  or  his  assigns,  there  the  e^iecutors  riiall  huve  it,  because  it  is 
a  duty  or  interest  vested  in  the  obligee  himself.  lb.     • 


FrTER  i)3:   GiLDRlDGE. 

If  the  wife  of  one  •f  twoobligon  be  made  executrix  of  the  obligee,  the  right  of 
action  upon  the  bond  is  suspended  and  extinct,  and  does  not  revive,  by  the 
death  of  the  husband,  against  the  surviving  obligor.  Debt. 

If  the  same  person  be  executor  of  the  obligor  «nd  obligee,  and  there  be  sufficient  ^^^^'  lUjf^' 
assets  of  the*  obligor,  the  debt  is  preaenUj  satisfied  bj  way  of  retainer.  Bro'wnlow. 

'Trter  brought  an  action  of  debt  against  Gildridge  executor  both 


upon  an   obligation,  and  the  case  fell  out  to  be  thus.  obUgec^'i^ 
Two  were  bound  to  a  third  jointly  and  severally.     The  ^*'  "^^^J^ 


obligee  made  the  wife  of  one  of  the  obligors,  his  execu-  ^*,.^27^^ 
trix,  and  died.     The  woman  executrix  administered  ;  then  -^f  »«•  ^• 
the  husband,  the  obligor,  made  her  bis  executrix,  and  NecdhamV 
died,  leaving  assets  to  pay  the  debt ;  then  she  died,  and  syd.  76, 79. 
the  plaintift' took  administration  of  the  goods  and  chattels  Hutt.^28.'Dy. 
of  the  obligee  unadministered,  and  brought  his  action  {^'.b. 'j^o"' 
against  the  defendant,  being*  the  surviving  obligor.'     And  ^-  *•  ^J^^"*' 
it  was  adjudged  by  all  the  court,   that  the  action  would  2C4.  b.  20  e. 
not  lie,  upon  two  reasons ;  the  first,  that  wlien  the  ob-  114.  Hut.  94. 
ligee  made  the  wife  of  one  of  the  obligors  his  executrix,  ycwITgo.' 
the  action  was  at  least  suspended,  and  the  rule  is,  that  a  deuVSIt  ix" 
personal  action  once  suspended  is  extinct.     But  the  other  ^^^^-^  ^21"^^ 
reason  is  the  surer ;  when  the  obligor  made  the  executrix  4?-  ?^-  ^*- 

.  tinguishment, 

of  the  obligee  his  executrix,  and  lefl  assets,  the  debt  was  si. 


42  FilTfiR  VS,    GiLDRIDOE* 

[10  6]      presently  satisfied  by  way  of  retainer,  and  consequently 
^■^"^^"^^     no  new  action  can  be  had  for  that  debt.  (1) 

(1)  The  rule  that  a  personal  action  once  suspended  by  the  voluntary 
act  of  the  party  is  forever  discharged,  though  by  no  means  universal  in 
its  application,  is  frequently  repeated  in  the  books,  and  exemplified  by 
cases  like  this  in  Uie  text.  It  apnlies  not  only  to  the  case  of  a  creditor^i 
making  his  sole  debtor,  or  the  sole  executor  of  his  debtor,  his  own  ex- 
ecutor, but  to  various  other  aaaloffous  cases. 

Thus  if  a  woman,  obligor  or  obligee,  marries  the  other  party  to  the 
obligation,  this  suspends  the  right  of  action,  and  therefore,  by  the  rule, 
extinguishes  the  debt,  so  that  it  will  not  be  revived  by  a  subsequent  di- 
vorce cau3d  praconirtuiug.  Dyer  140.  a.  North  v.  Butts.  So  if  the 
.  debtee  makes  the  debtor  and  another  his  executors,  and  dies,  the  right 
of  action  is  suspended  and  ^one  forever,  and  will  not  revive,  by  the  death 
of  the  debtor,  to  the  survivmg  executor.  Plowd.  36^  Piatt  v.  Lock.  So 
if  the  obligee  in  a  joint  and  several  bond  make  one  of  tlio  obligors  his 
executor  with  several  others,  the  action  on  the  bond  is  discharged  as  to 
both  the  obligors,  because  there  is  but  one  duty  extending  to  -both,  and 
IT  discharge  of  one  is  a  discharge  of  both.  1  Bos.  &  Pm.  6^,  Cheet- 
ham  &.  al.  v.  Ward.  And  if  the  obligor  refuses  the  trust,  and  his  co- 
executors  act,  it  will,  notwithstanding  his  refusal,  be  a  discharge.  Per 
Holt  C.  J.  1  Salk.  308,  Wankford  v.  Wankford.  So  if  the  obligor  be 
appointed  sole  executor  of  the  obligee  and  administer  some  of  the  goods, 
but  does  !)ot  prove  the  will,  and  dies,  the  debt  is  extinguished.  1  Salk. 
399,  Wanklbrd  v.  Wankford.  But  if  the  obligor  had  refused  the  trust 
and  had  not  administered,  qwtre,  et  vide  Har^Vave  &.  Sutler's  Co.  LdL 
964.  b.  n.  209. 1,  and  the  note  to  the  case  of  Cheetham  v.  Ward,  ub. 
sup. 

So  in  New  York,  where  A,  recovered  judgment  against  B>  as  admin- 
istrator of  C,  and  afterwards  appointed  B.  and  two  others  executors  and 
died,  it  was  held  that  the  iudgment  debt  against  B,  was  extinguished. 
2  Johns.  471,  Thomas  v.  Tiiomi)sbn. 

But  where  an  executrix  married  the  debtorof  her  testator,  it  was  held 
that  the  right  of  action  which  she  had,  en  atUer  dnni,  against  her  hus- 
band, though  suspended  during  the  coverture,  was  not  extinguished,  but 
would  revive  agauiBt  the  husband's  executors.  Cro.  Eliz.  114,  Grossman 
V.  Reade.  And  where  the  obligee  in  a  joint  .and  several  bond,  made 
the  executor  of  one  of  the  obligors  who  had  fully  administered  the  de- 
ceased obligor's  estate,  his  executor,  it  was  held  that  this  did  not  release 
the  surviving  obligors,  but  that  such  executor  might  maintain  an  action 
on  the  bond  against  them.  Cro.  Car.  373,  Dorcnester  v.  Webb.  And 
if  a  person  die  intestate  and  administration  be  committed  to  his.  debtor, 
the  aebt  is  not  extinguished,  though  the  right  of  action  is  suspended, 
because  this  is  not  done  by  the  act  of  the  creditor  but  by  act  of  law.  1 
Salk.  306.    11  Mass.  269,  Stevens  v.Gaylord. 

Though  the  appointment  of  a  debtor  to  be  the  executor  of  hb  credit- 
or is  said  thus  to  be  an  extinguishment  of  his  debt,  still  '  the  debt  is 
assets,  and  the  making  htm  executor  ddes  not  amount  to  a  legacy,  but 
ta  a  payment  and  release.*  Per  Holt  C.  J.  1  Salk.  306.  *  It  was  never 
doubted  but  a  debt  due  from  an  executor  to  a  testator  shall  be  assets  in 
the  'executor's  hands  to  pay  debts.*  Per  Lord  Chancellor  Talbot,  Cas. 
temp.  Talb.  241,  Brown  v.  Selwin.  The  operation  of  the  general  rule 
may  also  be  controlled  by  the  manifest  intention  of  the  testator,  to  be 
inferred  from  the  will  itself,  so  as  to  make  the  debt  due  from  the  execu- 
tor assets,  not  only  for  payment  of  the  testator's  debts,  but  also  of 
legacies;  Yelv.  160,  Flua  v.  Rumcey ;  and  not  only  for  debts' and  lega- 
cies, whether  specific  or  residuary,  but  a  trust  is  also  raised  in  equity 
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for  the  next  of  kin,  m  in  the  ease  of  administnttore.   Gas.  temp.  Talb. .     FlO  cl 
241»  Brown  V.  Selwin.   11  Veeey  Jr.  87.  ^        -" 

In  Massachusetts,  by  Stat  1  and  2  Ann.  c.  5.  s.  1,  re-enacted  in  sub- 
stapce  1783b  c.  24,  execntora  and  administrators  are  placed  on  the  same 
fboting.  They  are  considered  as  trustees  for  the  legatees  or  next  of 
kin,  unless,  in  the  case  of  executors,  it  should  manifestly  appear  from 
the  will  itself,  that  the  testator  otherwise  intended.  12  Mass.  199,  Win- 
ship  V.  Baes.  The  same  is  also  the  law  in  Pennsylvania.  1  Bm.  575, 
Grasser  v.  Eckart  &  ux.   3  Bin.  557,  Wilson  v.  WUson. 


GaiSLEY   vs.    LOTI^ER.  Auump$U. 

AMtwmptU  lies  for  a  woman  to  roooTer  a  nun  of  money  promiaed  in  conaideration 
that  ahe  would  conaent  to  the  marriage  of  her  daughter,  heir  ^>parent  to  the 
pluntiiTa  hoaband. 

'Griblet  brougbt^an  a99ump»U  against  Lother,  and  de-  rol'i*^**^' 
clared,  that  whereas  she  had  a  dauirhter,  which  was  heir  Aaaumpait  in 

.  conaideration 

apparent  to  her  husband,  the  defendant's  testator,  in  con-  the  mother 

.  _  .11  1  •  .    1    .  1  ahould  cofbent 

sideration  that  she,  at  his  special  instance  and  request,  tothemarnagv 
woiild  give  her  consent  that  he  should  have  that  daughter  ter.%.  Mora. 
to  wife,  did  assume  and  promise  that  he  would  give  her  ^.***Note* 
one  hundred  pounds ;  and  then  saith  that   she  did  give  ^^^^^f^^^ 
her  consent,  &c.     And  the  defendant  pleaded  non  as-  who  hath  all 

^  power  over  the 

sumpsit:  it  was  found  against  him.  chUd,  andnot 

f     ,  ,         .  ^  .     ,  ,  ,  .     the  mother  le- 

*  And  now  it  was  spoken  in  arrest  of  judgment,  that  this  gaiw^wai  alive 
was  no  consideration  at  all,  for  that  there  was  nothing  to  oie^^Le, 
be  done  of  the  part  of  the  plaintiff  actually,  that  was  un-  JSweJ\i*SLo 
to  her  either  traveLor  charge,  but  to  give  a  naked  con- gJ^^^JJ^jj 
sent,  which  was  not  in  law  necessary  to  the  marriage.  J?!?"'!?^*  * 
Neither  is  the  daughter  said  to  be  heir  apparent  to  the  857.  Ap.  105. 
mother,  nor  in  her  power  or  guard,  by  nurture  or  other- Alien  78.  Huu! 
wise.     Neither  doth  it  appear  that  she  was  any  advance-  204.    '    ^' 
ment   to    the   defendant,    for  a  woman  is  acknowledged 
in  law  to  be  advanced  in  marriage  alone^  but  so  is  not  the 
man,  and  therefore  she  hath  the  writ  causa  matrimanii 
pridoctUit  but  so  hath  not  the  man.'    And  of  this  opinion 
was  Justice  Winch.     But  myself,  and  other  two  judges 
were  of  the  contrary  opinion  ;  for  it  is  apparent  that  the 
mother  hath  by  the  law  of  nature,  and  in  the  affection  of 
the  daughter,  and  the  confidence  arising  thereof  in  her 
counsel  and  direction,  a  special    stroke  to  incline    the 


Bridgeman's  Case. 

daughter's  mind  either  one  way  or  other ;  and  the  desire 
of  her  consent,  and  the  working  of  it,  shows  that  so  the 
defendant  conceived  it^  and  therefore  it  shall  be  presumed 
of  importance  to  have  her  consent,  which  being  granted 
at  his  suit  and  request,  shall  be  accounted  consideration 

Judgment.        sufBcicnt.      And  so  it  was  adjudged  for  the  plaintiff,  Tr. 

Yeiv^4i.  2  12.  Jac.  Jones  365.  Plow.  302.  a.  3Cro:  194,  715. 
Hutt.  85.     Mo.  866.     1  Roll.  13.  &c. 


[11] 


Leifield  v8,  Tysdale. 

Tythos  arc  not  doe  for  the  yearly  rent  of  houseB.     Where  there  can  be  no  tythca 
de  commumjure  there  can  be  no  modu»  decimandi. 


Bridgeman's  Case. 

Admiralty  cannot  hold  plea  of  things  done  in  n  foreign  land. 

Nor  of , obligations  or  promises  made  at  sea  for  debts  due  on  land,  they  not  being 
for  a  marine  cause. 

Nor  can.  the  ship  be  pledged  or  proceeded  against  for  nny  general  debt  of  Ute 
master. 

But  if  the  ship  be  in  distress  and  the  voyage  in  danger  of  being  defeated,  the  mas- 
ter may  pawn  the  ship  for  money  to  relieve  such  necessity. 
Mo.  918.    13  . 

R.  2.  cap.  6.         .<  Philip  Bridgemak  sued  one  Williams  in  the  Admiralty 

Cr.  Car.  296,       ^  ,     .  ,.  ,  -r^,  .,.     -n  i 

603.  Ro.  1.330.  Court,  and  the  case  was  this  ;  that  one  Philip  Bernard  was 
Ro.i'.632.  Apr.  owncr  of  R  ship  called  the  Bonaventure,  and  sent  her  in- 
260^*Yei^i34*  ^^  Spain,  and  made  Williams  master  of  her,  who  (as  is 
tt^'ts^m/**     *^ll®g6d  in  the  Admiralty  Court)  did  upon  the  high  sea  bor- 
i^'iil^b  Co'  ^^^  ^^  Bridgeman  certain  royals  of  eight,  to  the  value  of 
12.*  104.  Co.      fifty  pounds  sterling,  for  repayment  whereof  he  did  im- 
107.  a!  Co.  13.'  pawn  the  said  ship,  and  returning  now  home,  and  the  ship 
2.a,  '       ^*     lying  in  the  Thames,  Bridgeman  obtained  a  warrant  from 
the  Admiralty  Court  to  arrest  the  same   ship,  and  did  so, 
whereupon  Bernard  came  into  the  Admiralty  Court,  and 
claimed  his  property,  denying  that  the  said  Williams  was 
owner,  or  had  any  power  to  pawn  it ;  yet  nevertheless  the 
court  proceeded  to  judgment  against  the  ship  for  his  debt.' 
Whereupon  a  prohibition  was  granted  by  the  court,  where- 
of the  reasons  were,  that  by  the  common  law,  by  which 
properties  were  to  be  tried,  the  master  of  the  ship  could 
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not  impawn  the  shkp^  for  no  furoperty  general  or  tpecial,     [ii  a] 
nor  such  power  is  given  unto  him  by  the  constituting  of   v^^n^*^^*/ 
him  master*    Also  it  was  alleged,  that  the  contract  (if  any 
were)  was  made  in  Seyille  upon  the  land  ;  and  it  was  held, 
that  the  Admiralty  Court  could  hold  no  plea  of  things^  im  « 

though  done  upon  foreign  lands ;  and  it  was  also  said,  R.  48f.  4ffi,  4, 
that  it  had  been  often  resolved,  that  if  any  obligation  were  lo.  Co.  l.?54. 
made  at  sea,  yet  it  could  not  be  sued  in  the  Admiralty  ^^'  '^^ 
Court,  because  it  is  an  obligation,  which  takes  his  course, 
and  binds  according  to  the  common  law.     But  it  was  said  n^hoTd^idT 
by  the  counsel  of  Bridgeman,  that  by  the  civil  law  the  [^Jl^^J'cJJ 
master  of  the  ship  hath  power  to  impawn  the  ship  and  go^  Ap.  79, 
tackle  in  case  of  necessity,  and  he  hath  no  other  means  to 
provide  such  things  as  are  necessary  for  her.      And  I 
gave  opinion  generally  upon  the  whole  case  thus ;  that 
the  Admiralty  Court  hath  no  power  over  any  cause  at 
land,  for  both  by  the  nature  of  the  court,  and  by  the  stat- 
ute, it  is  only  to  meddle  with  things  arising  upon  the  high 
seas.     And  further,  that  these  things  at  the  sea  done  must       [1^] 
be  also  of  the  same  nature  and  respect.     And  therefore  if 
a  man  should  make  an  obligation  at  sea  for  security  of  a 
debt  growing  before  at  land,  or  should  make  a  promise  to 
pay  the  same,  this  cannot  be  sued  in  the  Admiralty  Court, 
because  it  is  not  for  a  marine  cause  ;  as  a  court  of  pie- 
powder fdr  market  causes.     But  I  was  of  opinion  clearly,  i  syd.ii2, 
that  the  admiral  law  is  reasonable,  that  if  a  ship  be  at  sea  *^®'^* 
and  take  leak,  or  otherwise  want  victual  or  otherjaeces- 
saries,  whereby  either  herself  be  in  danger  or  the  voyage 
defeated,  that  in  such  case  of  necessity  the  master  may 
impawn  for  money  or  other  things  to  relieve  such  extrem-* 
itiesjby  employing  the  money  so ;  for  he  is  the  person  trust- 
ed with  the  ship  and  voyage,  and  therefore   reasonably 
may  be  thought  to  have  that  power  given  to  him  implicit- 
ly, rather  than  to  see  the  whole  lost.     But  in  this  case  the 
faults  were^  that  neither  the  contract  nor  the  impawning 
were  said  to  be  for  any  such  cause,  neither  was  the  im-  . 
pawning  s^id  to  b^  at  sea,  neither  was  there  any  colour 
that  for  the  general  debt  of  the  master  they  should  pro-» 
peed   against  (h^  ship  of  another  man.      And  I  am  of 
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[12  a]      opinion  clearly,   that  if  tlus  cause  had  been  whtiin  the 

^-*"v-^     jurisdiction  of  the  admiralty,  that  we  should  not  prohibit 

them,  because  they  gaTe  sentence  against  our  law  in  this 

point  of  impawning,  for  it  shall  be  presumed  according  to 

their  law,  or  else  an  appeal.     Fid.  312,  213. 


Covenant 


PaMsh.ll.  Jac. 
Rot.  IfiSS.  Pa- 
rol. Demise. 


Covenant  bro- 
ken before 
.eviction.  Bml. 
1R.23.  Br. 
condition  141. 
3  Or.  214.   S 
Le.  104.   Svd. 
429,430,466. 
Mo.  419.  ICr. 
6.    Co.  4. 80.  b. 
6  Co.  17.  a.    9 
Co.  60.  b.  61. 
Dy.328.  IRoU. 
BOh,  lLe.324. 
Yel.176.    2. 
Sand.  178. 180. 
2Cro.73,31fi, 
444.    Apr.  35. 
1  Sannd.  322. 
n.  (2.) 


Holder  vs,  Taylor. 

The  word  demin  imports  a  eovenant  that  the  lessor  had  power  to  lease,  upon 
which  an  action  will  lie. 

Such  a  covenant  ma/  be  broken  without  entiy  or  eviction ;  but  it  is  eCkeiwiae  up- 
on an  exluresa  covenant  for  quiet  enjoyment. 

Holder  brought  an  action  of  covenant  against  Taylor, 
and  declared  for  a  lease  for  years  made  by  the  defendant 
by  the  word  demiii^  which  imports  a  covenant^  (1)  and 
then  shews,  that  at  the  time  of  the  lease  made,  the  lessor 
was  not  seieed  of  the  land,  but  a  stranger,  and  so  the  cov* 
enant  in  law  broken-  But  he  did  not  lay  any  actual  en-* 
try  by  force  of  his  lease,  nor  any  ejectmcmt  of  the  stran- 
ger, nor  any  claiming  mider  him;  whereupon  it  was 
objected,  that  no  action  of  coTenant  would  lie,  because 
there  was  no  expulsion.  But  the  whole  court  was  of 
opinion  that  an  action  did  lie  ;  for  the  breach  of  the  cov- 
enant was,  in  that  the  lessor  had  taken  upon  him  to  de- 
mise that  which  he  could  not ;  for  the  word  demiH  im- 
ports a  power  of  letting,  as  dedi  a  power  of  giving.  And 
it  is  not  reasonable  to  enforce  the  lessee  to  enter  upon  the 

(1)  ImpUsd  covenants  or  covenants  in  law,  and  such  as  the  law  raises 
or  implies,  though  not  expressed.  Thus  the  word  demist  or  eoncessi  in 
a  lease  for  years,  imports  a  covenant  on  the  lessor's  part  that  he  has  a 
pwfer  to  lease,  and  also  for  quiet  ei^'oyment  during  the  term ;  and  if  the 
lessee  or  his  assignee  be  evicted  by  any  one  having  title,  lie  may  main- 
tain an  action  upon  such  imj^ed  covenant.  Cro.  Jac.  78,  Style  v.  Hear- 
ing. 1  Saund.  §2^  n.  (2).  Bac.  Ahn  Covenant  B.  Such  action  may 
also  he  maintained  agamst  the  lessor  ibr  his  own  wrongful  entry,  hut 
not  for  the  wrongful  act  of  a  stranger.  Cre.  Elk.  314,  Andrew's  case. 
674,  NQkes  v.  Jones.  If  there  he  two  lessors,  an  action  founded  upon 
the  covenant  implied  in  the  word  demiserunt,  and  averring  a  breach  that 
the  lessors  had  no  title,  must'be  brought  against  both  lessors  and  cannot 
be  maintained  a|[ain8t  one  alone ;  hut  if  the  breach  assigned  is  the  sub- 
sequent wrongful  act  of  one  of  the  lessors,  the  action  may  be  brought 
against  him  alone.   1  Salk.  197,  Coleman  v.  Sherwin. 

If  tenant  for  life,  or  tenant  pur  outer  vte,  make  a  lease  for  years  by  the 
word  demisij  and  the  tenant  for  life  or  cestui  gtie  vie  die  within  the  term 
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land,  and  so  to  commit  a  trespass.    But  if  it  were  an  ex-     [12  b] 
press  covenant  for  quiet  enjoying,  there  perhaps  it  were 
otherwise.  (2) 

and  the  remaindemian  eDter  on  the  termor,  an  action  will  not  lie  upon 
the  implied  covenant  against  the  executors  of  the  lessor.  Stfnb.  Dyer 
357.  a.  Swan  ▼.  Btransham  &  al.  Sed  mkonrt^  et  vide  Ih,  in  noHs,  where 
it  is  said  the  aothorit^  of  this  case  has  oeen  doubted.  If  in  such  case , 
the  lease  had  been  by  tenant  in  tail  the  action  would  lie  against  his  ez- 
eeutoiBL  A.  m  nefii.  And  if  tenant  hi  fee  make  snch  a  lease  for  yean 
by  indenture,  without  express  covenant,  and  die  within  the  term,  aiM  his 
heiv  in  hv  descent,  oust  the  termor,  he  shaU  have  his  action  of  covenant 
against  the  heir,  for  the  privity.   Pjrer.  ti&.  tup. 

The  assignee  of  a  term  may  maintain  an  action  upon  such  inched 
covenant  against  the  lessw,  for  an^Viction  by  title  paramount,  but  not 
against  the  assignor.  14  Mass.  48^  Waldo  v.  Hall.  But  an  underlease 
for  a  leas  term,  reserving  rent  to  the  ori^rinal  lessee  without  reference 
to  the  original  lease,  is  the  same  as  an  original  lease  between  the  par- 
ties,  lb. 

A  general  implied  covenant  may  be  restrained  by  an  express  special 
covenant  Thus  the  general  covenant  in  a  lease  implied  from  the  word 
danuiy  is  restnined  by  an  express  covenant  for  qniet  enjoyment  against 
the  kuorand  aUpenong  ehdming  umder  kkn.  Cra  Eliz.  674,  Noses  v. 
James.  4  Co.  80.  S.  C.  1  Mod.  113,  Deering  v.  Farrington.  7  Johns. 
2!^  Kent  v.  Welch.  It  seems,  however,  that  this  applies  to  warranties 
of  chattels  or  terms  for  years,  and  not  to  warranties  annexed  to  free- 
holds and  inheritances.   Co.  Lit  384.  ^ 

In  New  York  the  doctrine  is  laid  down  as  nnivarsally  applicable  that 
an  express  covenant  will  do  away  the  effect  of  dU  imniied  covenants  3 
Caines  192;  Frost  v.  Rtiymond.  11  Johns.  123,  Vanaerkarr  v.  Vander- 
karr.  In  Massachusetts  it  is  said  by  SewaU  C.  J.  that  if  a  deed  contains 
exi>ress  covenants  of  a  limited  nature,  no  eeneral  covenant  of  title  can 
be  implied.  8  Mass.  201,  Sumner  v.  Wifilams  &  aL  But  m  7  Mass. 
d9.  Gates  V.  Caldwell,  it  was  held  that  in  a  deed  oontainimjr  express 
covenants  there  might  be  also  implied  covenants  not  contramctory  to, 
but  consistent  with  the  express  covenants.  So,  Co.  lit  384.  a.  if  a  man 
makes  a  feoffment  by  the  word  dedi^  and  in  the  deed  warrants  the  land 
against  J.  S.  and  his  heirs,  yet  dedi  \b  a  general  warrantv  during  the  life 
of  the  feoffor.  And  if  a  man  makes  a  lease  for  life  renaering  rent  and 
adds  an  exf^eas  warranty,  here  the  express  warranty  does  not  take  away 
the  warranty  in  law.  lb. 

If  a  man  make  a  gift  in  tail  or  a  lease  for  life  reserving  rent,  or  a  rent- 
service  by  deed,  this  is  a  warranty  in  law,  and  extends  not  only  against 
the  donor  or  lessor  and  his  heirs,  but  also  against  the  assignees  of  the 
reversion ;  and  so  also  the  assignee  of  the  lessee  for  life  shall  have  the 
benefit  of  it  Co.  Ldtd84.b.  The  verb  dec{»,  in  a  feefibent  in  fee  sim- 
ple implies  a  warrantjr,  but  since  the  statute  of  ^ia  tmpUnt»^  the  feoffor 
only  is  bound  to  the  implied  warranty,  and  not  his  heirs.    3  Bl.  Com. 

In  conveyances  in  fee  simple  a  warranty  is  not  implied  in  the  word 
granlf  eoneeMt,  or  any  other  word  except  the  word,  gfve,  dtdi.  Seeus^ 
of  a  lease  for  yean,  butler's  note  933  to  Co.  Lit  See  further,  as  to  the- 
law  of  implied  warranties  annexed  to  freeholds,  and  inheritances.  Co. 
Lit  384.  a.  and  note  333.  3  Bl.  Com.  300.  And  the  opinion  of  Kent 
C.  J.  in  3  Caines  190,  Frost  v.  Raymond. 

(3)  Vidt  anity  p.  3,  Pincombe  v.  Rudge,  in  notis. 


4S  Norton  vs.  Simmes. 

[12  c] 

v-^^s/-*-^  Norton  vs.  Simmes. 

Trrn^S?'         The  stat.  S3,  H.  6.  c.  9,  ia.a  tpecial  statute  and muat be  pleaded. 

A  aheriir  may  appoint  a  deputy  at  wiU,  and  if  he  grant  a  deputation  irrevocable, 

yet  he  may  reroke  it. 
An  under  aberiff  haa  power,  by  law,  to  execute  all  proceaa,  the  command  of  which 

ia  not  peraonal  to  the  aberiff;  and  thia  power  cannot  be  reatrained  or  abridged, 

either  by  covenant  oh  the  part  of  the  under  aheriff  not  to  execute  certain  pro- 
^  ceaa,  or  by  aproouo  in  the  act  of  appointment  by  the  aheriff;  and  nch  jMVeiao 

or  covenant  would  be  void. 
A  bond  taken  by  the  aheriff  to  aave  him  harmleaa  of  hia  own  unlawfhl  acta  or 

omiaaiona,  ia  void ;  but  a  bond  from  hia  under  aherUT  to  aave  him  harmleaa  of 

all  eacapea  upon  arreaCa  made  .by  the  under  aheriff  ia  valid. 
A  bond  for  performance  of  covenanta,  aome  of  which  are  void  and  aome  valid  at 

common  law,  ia  good  aa  to  the  valid  covenanta.     8ecu»,  if  void  aa  to  part,  by 

atatute. 
In  debt  on  bond  for  performance  of  covenanta,  if  the  defendant  pleada  an  inauffi- 

exent  plea  of  performance,  and  the  plaintiff  in  hia  replication  aa'aigna  no  auffi- 

cient  breach,  he  cannot  have  judgment. 
In  debt  on  auch  bond,  a  general  pleaof  performance  ia  good,  though  aome  of  the 

covenanta  aie  negKtive,  if  the  negative  covenanta  are  void,  as  againat  lasw. 

Sir  Dakicl  Norton,  knight,  late  sheriff  of  Hampshire, 


Paach.  llJac.  ,  ..         .  ^ 

Rot.  346.  brought  an  action  upon  an  obligation  of  an  hundred 
aheriff  to  the  pouuds  against  Richard  Simmes,  for  performance  of  cove- 
G^lsls. '23  nants,  whereof  the  effect  was,  that  whereas  Sir  Daniel 
Winchf^nt?^'  Nortou  had  made  Bryan  Chamberlaine  his  under  sheriff  at 
!^  ^J!^^'   his  will,  the  same  Chamberlaine  by  indenture  did  covenant 

1.  tc.  DOf  bo.  ^  ^ 

1  Roll,  ill,      with  the  sheriff  to  discharge  and  save  him  harmless  of  all 

Br.  Condition 

%  Mod.  668.  escapes  of  prisoners  that  should  be  arrested  by  him,  or 
any  bailiff  or  officers  appointed  by  him.  And  another 
covenant  was,  that  he  should  not  execute  any  extent,  IVh- 
erate^  elegit^  or  any  other,  execution  for  any  sum  above 
the  sum  of  twenty  pounds,  before  he  had  first  made  known 
to  the  said  sheriff  the  nature  and  quality  of  the  said  writ ; 
and  if  any  such  execution  were  above  twenty  pounds,  then 
he  would  not  execute  it  without  the  special  warrant  of  the 
said  Sir  Daniel  Norton  the  high  sheriff.  And  there  were 
also  divers  other  covenants ;  and  the  defendant  pleaded, 
that  Chamberlaine  the  under  sheriff  had  performed  all  the 
covenants ;  whereupon  the  plaintiff  replied,  that  one 
White,  anno  44  Eliz.  had  recovered  in  the  Common  Pleas 
two  hundred  and  three  pounds  debt  against  one  Fielder, 
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and  that  he  bad  gotten  fifty  two  pounds  thereof  by  an  ex-  [12  ^] 
ecution  of  fieri  facias  in  the  said  county  of  Southampton,  v^^-^^ 
and  died,  and  that  Frances  White,  his  executrix,  had  sued 
a  scire  facicLS  against  the  said  Fielder  for  the  residue,  viz. 
one  hundred  and  fiftyone  pounds,  and  had  judgment,  and 
took  out  a  capias  ad  saiisfaciendum  and  delivered  it  to 
the  said  Chamberlaine,  who  arrested  him  by  force  thereof, 
and  so  he  .was  in  execution,  in  the  custody  of  the  said  r|3-| 
sheriff,  for  the  said  debt,  and  so  being,  and  Chamberlaine 
remaining  under  sheriff,  the  said  Fielder  escaped  out  of 
the  custody  of  the  said  sheriff,  the  debt  not  satisfied ;  by 
means  whereof  the  said  sheriff  was  chargeable  to  pay  the 
said  debt,  and  did  pay  it  unto  the  said  Frances  White ; 
and  all  this  was  in  the  sheriffwick  of  the  said  Sir  Daniel 
Norton,  and  while  the  said  Chamberlaine  was  under  sher- 
iff, viz.  6  Jac.  Reg.  Hereupon  the  defendant  demurred 
in  Law ; '  and  in  Trinity  Term,  12  Jac.  the  whole  court, 
upon  public  argument,  gave  judgment  for  the  plaintiff,  and 
in  this  case  these  points  were  resolved. 

First,  that  this  case  was  not  within  the  stat.  of  23  H.  6.  Jadament. 
both  because  it  was  not  a  bond  made  by  or  in  the  behalf  S,'  lo'co.  99. 
of  a  prisoner,  as  Beausage's  case  is ;  as  also  because  the  pio.  ss.  • '  4 
statute  is  not  pleaded,  being  a  special  Law  (1) ;  and  also  ^•'''^•*'- 

(1)  It  was  long  a  qvuutio  vexata  whether  the  statute  23  H.  6.  c.  9. 
was  a  general  or  special  act  Montague  C.  J.  says,  (Plowd.  65)  in  the 
quaint  language  of  his  time,  that  it  is  an  act  *  particular  in  a  generality, 
or  it  may  be  called  general  in  a  particularity,^  and  that  it  oueht  to  be 

? leaded.  In  the  case  in  the  text  it  is  called  a  private  act  In  2  Saund. 
54,  Benson  v.  Welby,  it  was  held  to  be  a  private  statute,  though  Twys- 
den  J.  thought  it  ought  to  have  been  settled  otherwise.  In  1  Str.  ^9, 
Mills  V.  Bond,  it  was  held  to  be  unnecessary  to  plead  it  In  many  other 
old  oases  the  question  occurred  and  it  was  generally  considered  a  spe- 
cial act,  though  with  some  difference  of  opinion  among  the  judges.  In 
a  more  modern  case,  Doug.  93,  Boyce  v.  Whitaker,  n.  12,  Lord  Mans- 
field inquired  if  there  was  ever  any  doubt  whether  this  statute  was  a 
public  act.  It  is  now,  however,  settled,  in  the  case  of  Samuel  v.  Evans, 
2  T.  R.  569,  in  which  all  the  authorities  were  examined,  that  it  is  a  pub- 
lic act  and  need  not  be  pleaded. 

The  provisions  of  this  act  are  in  force  in  Massachusetts  as  a  part  of 
the  common  law  of  the  state ;  5  Mass.  315,  Morse  v.  Hodsdon  &  al. 
7  Mass.  101,  Clap  v.  Cofran ;  in  New  York  by  legislative  enactment ; 
34  sess.  c.  2a  s.  13;  2  Johns.  Ca.  239,  Dole  v.  Bull ;  and,  being  for  the 
Hberty  of  the  subject,  are  probably  adopted  in  substance  in  the  other 
States.  Vide  4  Hen.  &  Mun.  281.  2  Day  4.  4  Harris  &  Mc  Henry  5. 
The  statute  consists  of  .two  branches ;  the  first  is  as  to  the  persons  to 
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p3  a]      because  it  was  not  directly  pleaded  that  Norton  was  htgJi 
^"^^s^^^     sberifT,  or  Chamberlaine  under  sheriff,  but  only  by  way  of 
recital  in  the  indenture,  which  was  pleaded. 
Co.  9. 40.  b.  48.      It  was  also  resolved,  that  the  sheriff  miffht  erant  his 

b.  97.  a.  98.  a.  o        o 

under  sheriffwick  to  hold  at  his  will  only ;  for  it  was  in 
his  choice  to  make  or  not  to  make  an  under  sheriff,  bot 
6  £d!'4.^'  u  ^^  exercise  it  himself.     That  an  under  sheriff  is  in  effect 
H.4.73.  but  the  sheriff's  deputy,  and  therefore  according  to  (he 

nature  of  a  deputation  must  be  removeable  as  an  attor- 
ney is ;  so  as  if  the  sheriff  should  make  him  irrevocable, 
yet  he  may  revoke  him.  There  is  neither  common  law 
nor  statute  law,  that  makes  him  immoveable.  He  is  but 
in  the  nature  of  a  general  bailiff  errant  to  the  sheriff  and 
Djr.278.b.276.  the  whole  shirc,  as  others  are  over  the  hundred.  His  oath 
^  ^  »  appointed  by  the  statute  of  27  Eliz.  is,  that  he  shall  bear 

be  let  to,  or  excluded  from,  bail  by  sherifi,  &c. ;  and  the  second  as  to 

the  nature  and  form  of  the  security.  ' 

let.  As  to  the  first  branch.  It  has  been  held  that  the  marshal  of  the 
King's  Bench,  though  not  named,  b  within  the  reason  and  intent  of  the 
act,  and  therefore  bound  by  it ;  Dyer  323.  b.  Ligeart  v.  Wiseham ;  Cro. 
Eliz.  66,  Braccbiidge  v.  Vaughan ;  V  Saund.  168,  Lenthal  v.  Cooke ; 
that  it  is  imptnUivej  and  therefore  if  a  prisoner  who  is  bailable  by  the 
act  tenders  a  bail  bond  with  sufficient  sureties,  and  the  sheriff  refuses 
to  accept  it,  he  is  liable  to  a  special  action  on  the  case ;  2  SaFk.  609,  Rex 
V.  Barlow ;  3  Mod.  31,  Smith  v.  Hall  ;--84,  Page  v.  Tulse ;  5  Mau.  &  SeL 
223,  Matson  v.  Booth ;  but  not  to  an  action  of  trespass  vi  et  armis  for 
false  imprisonment,  for  the  refusal  does  not  make  him  a  trespasser  ab 
initio;  Cro.  Ca.  196,  SahnoA  v.  Percival;  2  Mod.  31,  Smith  v.  Hall;  1 
Saund.  61,  a.  n.  ^5);  and  the  action  must  be  brought  against  the  sheriff, 
and  not  against  iiis  bailiff  who  made  the  arrest ;  Smith  v.  Hall,  uh.  sap, ; 
'  that  the  act  is  imperative  also  as  to  its  exceptions,  and  therefore  if  the 
sheriff  let  to  bail  those  who  come  witliin  its  exceptions,  the  bond  wOl  be 
void  and  he  will  be  guilty  of  an  escape ;  Plowd.67,  Dive  v.  Manningham ; 
4  T.  R.  505,  Bengough  v.  Rossiter,  and  S.  C.  affirmed  on  error,  2  U.  Bla. 
416 ;  that  a  bond  given  to  a  sheriff  for  the  appearance  of  a  person  arrested 
on  process  issued  on  an  indictment  for  a  misdemeanor  is  void  as  against 
the  statute,  though  '  indictments  of  trespass '  are  expressly  mentioned ; 
Bengough  v.  Rossiter,  u6.  sup, ;  that  a  sheriff  cannot  take  bail  on  an 
attachment  for  contempt;  1  Str.  479,  Anon.;  Com.  R.  264,  Field  v. 
Workhouse ;  but  he  may  upon  an  attachment  of  privilege,  attachment 
^  upon  prohibition,  or  attachment  in  process  upon  a  penal  statute ;  Field  v. 
Workhouse,  vh.  sup, ;  that  the  statute  extends  only  to  process  in  actions 
at  latOy  and  does  not  affect  process  in  courts  of  e^t^ ;  and  therefore, 
on  an  attachment  out  of  chancery,  the  bheriff  is  not  bound  to  take  bail, 
1  H.  Bla.  468,  Studd  v.  Acton ;  but  he  may  do  it  at  his  discretion,  and 
the  bond  will  be  valid  at  common  law  ;  6  Taunt.  569,  Morris  v.  Hay- 
ward  ;  that  the  act  does  not  extend  to  arrests  made  by  the  sergeant  at 
arms  attending  upon  the  house  of  commons,  or  upon  the  president  and 
council  of  the  Marches  of  Wales ;  Bac.  Abr.  Sheriff,  O.,  but  it  does  to  a 
mayor  who  has  the  custody  of  prisoners  virtute  officii ;  Cro.  Eliz.  76, 
Widow  v.  Clerke. 
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himself  well,  for  so  long  a^  he  shall  continue  in  the  office.      [13  6] 
It  is  necessary  both  for  the  public  service,  and  for  the  in-      ^-^"v-^/ 
denmity  of  the  sheriff,  that   he   be  removeable  by  the 
sheriff. 

Yet  it  is  true,  that  under  sheriffs  have  been  long  in  use,  i  ^owni.es. 
and  experience  proves  that  many  sheriffs  cannot  well  exe- 
cute it  themselves ;  so  this  point  was  resolved,  that  he  was 
a  perfect  under  sheriff,  and  so  the  arrest  well  made  by 
him,  and  so  an  escape  upon  it. 

Next  it  was  resolved,  that  a  sheriff  in  making  an  under  9  £•  ^  3i,  32. 
sheriff,  did  implicitly  give  him  power  to  execute  all  the 
ordinary  offices  of  the  sheriff  himself,  that  might  be  trans- 
ferred by  the  law  ;  as  serving  of  process  and  executions, 
and  the  like.  But  he  could  not  deal  in  writ  of  rediaaeisinf  6  Co.  is.  a. 
because  in  that  the  sheriff  is  a  judge  ;  nor  in  that  case  of 
the  writ  of  waste,  where  the  sheriff  is  commanded  to  go 

9d.  A  to  the  nofiire  and  form  of  the  Mewihf. 

The  constant  usage,  since  the  passing  or  the  act,  has  been  to  take 
security  hy  bond ;  and  a  simple  oonlracf,  which  is  not  of  so  high  a  nature 
as  the  security  by  oUigttUon,  which  is  required  by  the  statate,  is  insuffi- 
cient. Per  AshuiBt  J.  1  T.  R.  421,  Rogers  v.  Reeves.  8  Johns.  96, 
Strong  V.  Tomkins. 

The  statute,  having  prescribed  the  form  of  the  security,  and  declared 
that  those  taken  in  other  form  shall  be  void,  must  be  strictly  pursued. 
Bonds  given  to  the  sheriff  colore  tfffUnh  to  obtain  from  him  a  favor  and 
indulgence  to  which  a  prisoner  in  his  custody  is  not  entitled,  and  in  a 
form  not  antiiorized  by  the  act,  are  usually  called  bonds  for  east  and 
favor,  and  are  void.  Dive  ▼.  Hanningham,  Morse  v.  Hodsdon,  and  Clap 
V.  Cofran,  ufr.  sup.   Two  things  are  essential  to  the  validity  of  the  bond. 

Ist  That  it  shall  be  made  to  the  sheriff  himself  in  the  name  of  his 
»  office. 

3d.  That  it  shall  be  only  upon  condition  written  for  the  appearance  of 
the  party  n\  the  day,  dLc. 

1st  It  must  be  made  to  the  sheriff  or  princioal  officer  who  has  the 
return  of  process ;  and  if  it  be  made  to  his  deputy,  under  sheriff  or 
bailiff,  though  the  arrest  may  be  made  by  the  latter,  the  bond  will  be 
void.  1  T.  R.  423,  Rogers  9,  Reeves.  2  Mod.  31,  Smith  v.  HalL  Dyer, 
120.  a.  Thrower  v.  Whetstone.  2  Mod.  304,  Hall  v.  Carter.  So  if  the 
name  of  his  office  is  omitted  in  the  bond  it  will  be  void.  1  Saund.  60. 
n.(3.) 

2d.  It  must  be  only  upon  condition  written  that  the  prisoner  shall  ap- 
pear at  the  day,  &c.  contained  in  the  precept.  The  bond  will  therefore 
be  void  \f  there  be  any  other  condition  expressed ;  Plowd.  68,  Dive  v. 
Manninffham ;  Cro.  Eliz.  672,  Scry ven  v.  Dyther ;  1  Saund.  161,  a.  n.  (1); 
or  if  it  be  without  any  condition ;  D^rer  120.  a.  Thrower  v.  Whetstone ; 
3  T.  R.  575,  Samuel  v.  Evans ;  or  with  an  impossible  condition ;  1  Str. 
'  399,  Mills  V.  Bond ;  Samuel  v.  Evans,  ub.  sup.  And  if  a  sheriff  or  his 
deputy  or  bailiff  take  any  bond,  promise  or  security  by  way  of  indemnity 
for  showing  ease  and  favor  to  his  prisoner,  or  for  any  future  violation  of 
his  duty,  within  the  spirit  and  meaning  of  this  statute,  it  will  be  void. 
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[13  c]      to  the  place  wasted,  because  it  is  persooat  unto  the  sheriff 

^-^^s^'^'^     himself.  Hereof  it  follows,  that  a  sheriff  will  make  an  un* 

der  sheriff,  provided  that  he  shall  not  serve  executions 

Apr.  155.         above  twenty  pounds,  without  his  special  warrant,  this 

praviao  will  be  void;  for  though  he  may  choose  not  to 

make  an  under  sheriff  at  all,  or  may  make  him  at  his  will, 

3  Cro.  440.  9  and  so  remove  him  wholly,  yet  he  cannot  leave  him  an 

^7.  4 co'ss.  under  sheriff  and  yet  abridge  his  power,  no  more  than  the 

€r.44oy  Co.9^  king  may  in  case  of  the  sheriff  himself.     But  it  was  said 

?}'^'    v    m   here  that  the  case  here  was  not  so,  that  the  restraint  of 

Under  shenflrs  ' 

power  not  to  be  executious  abovc  twenty  pounds,  grew  not  on  the  part  of 

Djr.66.  b.'       the  sheriff,  but  on  the  part  of  the  under  sheriff  by  his 

covenant,  which  might  stand  for  good,  notwithstanding 

Co.  L.  206.  b.    ^Q  repugnancy  to  his  office.     As  a  feoffee  in  fee  simple, 

may  bind  himself  to  the  feoffor  not  to  alien,  though  the 

feoffor  cannot  restrain  him  himself  by  condition,  for  the 

Plowd.  60,  Dive  v.  Manninghani ;  7  Johns.  159»  Love  ▼.  Palmer ;  Yelv. 
197,  Martyn  v.  Blithman ;  Dyer  323.  b.  Ligeart  v.  Wiseham ;  5  Mass. 
317,  Morse  v.  Hodadon  &  al. ;  6  Johns.  96,  Strong  v.  Tomfikins ;  4  East 
566,  Sedgwoith  v.  Spicer;  5  Mass.  365,  Dennv  v.  Lincoln;—^!, 
Churchill  v.  Perkins ;  4  Mass.  370,  Ayer  v.  Hutchins ;  Cro.  Eliz.  199, 
Featherston  v.  Hutchinson. 

No  set  form  of  words  is  necessary  in  the  condition ;  but  if  it  is,  in  ef- 
fect, that  the  party  shall  appear  according  to  the  design  of  the  writ,  it 
is  sufficient  2  Str.  1155,  Shuttle  worth  v.  Pilkington.  It  is  not  neces- 
sary to  insert  the  nature  of  the  action ;  2  Show.  51,  Gardner  v.  Dudgate, 
n.  (c.) ;  and  if  it  is  inserted  informally  or  incorrectly,  the  variance  is  im- 
material. Cro.  Ja.  286,  Villiers  v.  Hastings.  If  the  appearance,  dav 
and  party  are  well  expressed,  this  is  all  that  is  necessary.  6  T.  R.  70^ 
Owenv.NaiL  1  Johns.  521,  Stevens  v.  Clancey.  9  £ast  55^  Jones  v. 
Stordy. 

So  a  bond  taken  by  a  sheriff  to  indemnify  him  for  an  unlawful  act  al- 
ready done,  e.  g,  an  escape  already  suffered,  is  good.  11  Mod.  93, 
Hachet  t.  Tilley.  1  Caines  450,  Given  v.  Dri^ga.  6  Mod.  2^  Fox 
V.  Tilley.  And  a  bond  given  to  a  sheriff  to  mduce  a  less  rigorous 
confinement,  if  the  indulgence  be  such  as  is  consistent  with  his  duty, 
is  not  a  bond  for  ease  and  favor,  2  Johns.  Ca.  239,  Dole  v.  Bull ;  and 
a  bond  given  by  one  in  execution,  conditioned  to  be  a  true  prisons 
and  not  to  escape,  if  not_given  for  ease  and  favor,  is  good.  Dole  v.  Bull, 
ub.  iup.  1  Saund.  161,  Lenthal  v.  Cooke.  2  Salk.  438,  Anon.  Dyer 
323,  n.  (32).  So  a  contract  to  indemnify  the  sheriff  for  seizing  on  a/. 
fa-  certain  specified  ^oods,  is  not  within  the  statute ;  Cro.  Ja.  6S,  Arun- 
del V.  Gardner ;  and  if  the  goods  are  not  in  possession  of  the  debtor,  or 
the  property  is  in  dispute,  Uie  sheriff  may  require  such  indemnity.  4 
Mass.  6iOl,  Marshall  v.  Hosraer.  And  a  bond  to  the  sheriff  that  the  partj 
on  s^To-  shall  pay  the  money  into  court  at  tlie  return  of  the  writ  is 
not  within  the  statute,  because  the  statute  extends  only  to  obligations « 
made  by  persons  in  custody.    Bac.  Abr.  Sherifi^  O. 

If  the  sheriff  takes  a  boud  which  varies  from  those  provisions  of  the 
statute  which  are  for  his  direction  and  benefit  only,  it  will  be  valid ;  as 
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repugnancy.     But  the  covenant  here  was  holden  void  at      [13  d] 
being  against  law  and  justice ;  for  since  by  being  made      ^^"^T^ 
under  sheriffi  be  is  liable  by  law  to  execute  all  process,  he  s  Cro.'  los. 
could  no  more  than  the  sheriff  himself  covenant  not  to  Apr.  im.' 
execute  process  without  another's  special  warrant;   for 

•  •  S  Ct  96   ^  Co 

that  is  to  deny  or  delay  justice  ;  so  this  being  a  covenant  51,  'co.8.153! 
against  law,  and  being  in  the  negative,  needed  no  answer  co.Elaoa^a^b! 
at  all,  as  being  void  and  no  covenant  in  law.  And  though  J'\^}'^*''''*®' 
it  were  not  void,  yet  the  general  plea  of  performance  of  all  Covenanuneg- 
Govenants  will  serve  in  the  case  of  a  negative  covenant.  Uw.  v.  in 
Tamtn  quare  de  eo.  Q.  plead,  perform,  generalment  i  wu  ^rther  n- 
MaU.  8  Co.  133.  b.  16  H.  7.  11.  Co.  L.  303.  b.  Cr.  Sii*^V°Wto«i 
Car.  422.  ^^:^^ 

But  it  was  resolved,  though  this  covenant  was  void  in        [14] 
law,  yet  the  bond  was  good  for  the  rest  of  the  covenants  SJJ^^^Te 
agreeable  to  law.     And  difference  was  taken  between  a  JjJ.J*!"^'^'^^ 
bond  made  void  by  statute,  and  by  common  law  j  for  upon  the  ■ffirmttive 
the  statute  of  23  H.  6.  if  a  sheriff  will  take  a  bond  for  a  there  the  de- 
point  against  that  law,  and  also  for  a  due  debt,  the  whole  piead  ipeciaUy 
bond  is  void  :  for  the  letter  of  the  statute  is  so  ;  for  a  stat-  Sveartbftfhe 
ute  is  a  strict  law.     But  the  common  law  doth  divide  ac-  ^'|*'*^™*^ 
cording  to  common  reason,  and  having  made  that  void  ^*  ^^^^  ^« 

— — ■ — — ]  against  law, 

if  he  takea  two  sureties,  one  of  whom  has  nothing  in  the  county,  or  and  the  affirm- 
both  (^  whom  h«.ve  not  su^cient  in  the  county,  or  if  he  takes  but  one  ^^®  Uwfnl, 
and  he  has  nothing  in  the  county ;  Cro.  Eliz.  808,  Clyfton  v.  Webb  ;— 852,  2f  15  ^S^L 

TI1./.lrK/>nm   v    MirliAlTinnni  •--»%>    P^ti/in  v    VTaIa  •    1ft  Tn    OQ     Daiiv.   P*««>  penonn- 


Biilings.    12  Mass.  127,  Rice  &  aJs.  v.  Hosmer.  t>ce  that  the 

AtiSstinction  is  also  made  between  those  cases  where  the  bond  or  ^^f^tUw'^ 
promise  is  given  to  the  plaintiff  in  the  action,  and  those  where  it  is  sfwhen  coto- 
given  to  the  sheriff  or  his  aeputy.    The  statute  speaks  only  of  obligations  nanta  are  Toid 
given  to  the  sheriff^  and  does  not  extend  to  such  as  are  given  to  the  bj  the  com- 
party.    If  it  is  given  to  the  sheriff,  the  form  of  the  statute  must  be  ™?» '*^»  ""d 
strictly  pursued,  but  if  to  the  party,  it  will  be  good  in  any  other  form.  JJ5d"ti5e*obli- 
Thus  a  promise  of  an  attorney,  for  the  appearance  of  the  defendant,  is  gation  standa 
not  witmn  the  statute  and  will  be  enforced,  if  it  is  made  to  the  plaintiff  mod  for  thoae 
in  the  action.    1  T.  R.  418,  Rogers  v.  Reeves ;  but  if  it  is  made  to  the  uiat  are  good, 
sheriff  or  his  deputy  it  will  be  void.    7  T.  R.  105,  Fuller  v.  Prest  bat  not  for  the 
4  East  568,  Sedgworth  v.  Spicer.    And  in  the  case  of  Benson  v.  French,  jJJc^'ses '*634 
]  Lev.  96,  cited  2  Show.  95,  n.  (c.)  tho  court  gave  judgment  for  the  i^'  340  509  ' 
plaintiff  on  such  a  promise,  though  made  nominally  to  the  bailifi^  because  669!      '      ' 
it  appeared  to  have  been  made  for  the  plaintiff's  benefit  and  with  his  11  Co.  27.  b. 
assent    So  a  bond  given  to  the  plaintiff  conditioned  that  a  person  ar-  p.^^'^f^L  ^ 
rested  at  his  suit  shafi  give  security  for  the  deb^  or  render  his  body  to  ^bt  90  Mod 
prison  at  the  return  of  the  writ,  is  good ;  but  snlfh  a  bond,  if  taken  bv  R.35.  n  Mod! 
the  sheriff  in  another's  name  to  elude  the  statute  would  be  void.    2  Mod.  94.    See  Ley  * 
a04,  HaU  V.  Carter. 
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[14  a]      that  is  against  law,  lets  the  rest  stand :  as  is  14  H.  8.  fo. 

v^v^      16.  (2) 

79.    8£Mt 

^This  coTenant  (^)  ^^®  doctrine  and  distinction  here  stated  have  been  since  freqnent- 
is  in  effect  not  ly  repeated  and  recognised  as  law.  In  1  Mod.  35,  Malevecer  v.  &ed- 
to  suffer  es-  shaw,  Twisden  J.  alluding  probabljr  to  this  case,  says,  *  I  have  heard  my 
i^^'t  9^  ^^^  Hobart  say,  upon  Uiis  occasion  that  because  the  statute  would 
1  Srand  66  n  ™^^  ^^  ^^^^  ^^  °^^  lenve  it  to  exposition  what  bonds  should  be 
*  '  taken,  therefore  it  was  added  that  bonds  taken  in  other  form  i^ould  be 
void.  For,  said  he,  the  statute -Js  like  a  tyrant,  where  he  comes  he 
makes  all  void;  but  the  common  law,  like  a  nursing  father,  makes 
void  only  that  part  where  the  fault  is  and  preserves  the  rest'  The 
same  doctrine  and  distinction  are  abo  stated  m  Com.  Dig.  Covenant,  F., 
Bac.  Abr.  Condition,  K.,  and  11  Mod.  93,Hacket  v.  Tilley,  and  the  case 
in  the  text  is  generally  cited  as  authority.  In  its  application  to  this 
particular  statute,  the  doctrine  is  undoubtedly  correct,  because  the  stat- 
ute prohibits  any  other  condition  but  for  the  appearance  of  the  party, 
and  makes  the  bond  void  if  it  contains  an;^  otner  condition  whatever, 
without  regard  to  its  inherent  legalily  or  illegality.  But  witii  regard 
to  obligations  generally,  the  distinction  between  those  made  void  by 
statute  and  those  void  by  common  law,  mav  be  doubted.  In  3  Wils. 
351,  Collins  v.  Blantem,  Wilmot  C.  J.  savs,  *I  think  there  is  no  dilfer- 
ence  between  things  made  void  by  act  of  parliament  and  things  void  by 
common  law.'  where  there  are  dependent  covenants  thevmust  aU 
share  the  fate  of  the  principal  covenant,  and  if  the  principal  covenant 
fails,  whether  by  statute  or  common  law,  the  subordinate  ones  fisiil  also. 
1  Bam.  &  Cres.  327,  Biddel  v.  Leeder.  6  Mass.  46,  Bliss  &  al.  v.  Ne- 
|rus.  Thus  where  the  principal  contract  was  by  indenture  for  the  buy- 
ing of  an  office,  and  was  avoided  by  statute  5  £dw.  6.  c.  16,  the  bond, 
which  was  conditioned  for  the  performance  of  the  covenants  in  the  in- 
denture generally,  was  held  to  be  wholly  void,  though  some  of  the 
covenants  were,  in  themselves,  lawful,  because  uey  all  related 
to  the  principal  contract.  Cro.  Eliz.  529,  Lee  Si  ux.  v.  Cfolehill.  So  if 
the  contract  be  entire,  and  void  for  part,  the  plaintiff  cannot  separate  it 
and  recover  for  the  other  part  Thus  a  parol  promise,  upon  an  entire 
consideration,  to  pay  the  uebt  of  another,  which  is  void  by  the  statute 
of  frauds,  and  also  to  do  some  other  thing  which  is  not  within  the  stat- 
ute, cannot  be  s^arated  so  as  to  entitle  the  plaintiff  to  recover  any 
part  7  T.  R.  197,  Chater  v.  Becket  But  where  the  instrument  con- 
tains distinct  and  independent  contracts  or  covenants,  and  some  of  them 
are  void  eiUier  bv  common  law  or  statute,  the  others  are  valid  and  may 
be  enforced.  Thus  the  stat  26  Geo.  3.  c.  60,  requires  the  certificate  of 
registry  to  be  recited  in  all  bills  of  sale  of  ships,  and  enacts,  in  the 
strongest  terms,  that  if  it  be  omitted  *  the  bill  or  othir  instrument  of  sale 
shall  be  uUeriy  mill  and  void  to  all  intents  and  purposes.'  But  yet  it 
has  been  held  that  tliough  a  bill  of  sah  for  tran^erring  ^property  in  a 
ship  by  way  of  mortgage  may  be  void,  as  such,  for  want  or  reciting  the 
certificate  of  rej^istry,  yet  the  mortgagor  may  be  sued  upon  his  personal 
covenant,  contained  in  the  same  instrument,  for  the  repayment  of  the 
money  lent;  that  the  act  did  not  vacate  the  whole  instrument,  but  that 
part  of  it  only  which  operated  as  a  bill  of  »aUy  and  that  the  object  of  the 
legislature  would  be  effectually  secured  by  saying  that  the  trantftr 
should  be  void,  without  avoiding  a  collateral  covenant  for  the  payment 
of  money  contained  in  the  same  deed.  8  East,  231,  Kerrison  v.  Cole. 
See  also  8  T.  R.  411,  Mouys  v.  Leake. 

A  contract  to  do  a  thing  prohibited  by  statute  is  void,  though  the  stat- 
ute contains  no  ezpfies  enactment  to  that  effect  3  T.  R.  454,  Biffgs 
V.  Lawrencf.  5  Mass.  397,  Farrar  v.  Barton.  4  Dall.  269,  BiGtchd  v 
Smith.   ^296,  Maybin  V.  Coulon. 
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Hereof  it  followethy  that  if  the  covenant  for  discharge      [14  6] 
of  escapes  (ui  9upra)  were  good  in  law,  and  broken,  that     ^-^-v-w/ 
then  the  plaintiff  ought  to  have  judgment;  and  it  was  pio.64.b.'a.' 
agreed,  that  if  a  man  will  take  a  bond  to  be  saved  harm-  b.^68'  3  dro.  * 
less  of  suffering  one  to  have  escaped,  or  for  enlarging  of  *^'  *** 
him  out  of  prison  against  the  law,  that  these  bonds  are 
void  :  and  so  are  the  cases  of  Dive  and  Manning  in  Plo.  Bondtot*Te 

hannleM  or 

and  the  case  of  Thower  and  Whetstone,  Mich.  2.  and  3  eicapet,diffi- 
Phil.  &  Mar.     Dyer  118 ;  and  so  is  the  case  of  2  H.  4.  fo.  b. 
9.  for  the  withernam.     Hob.  64.  b. 

But  this  case  is  clean  otherwise,  and  was  resolved  by  the 
whole  court,  to  be  lawful  for  the  sheriff  to  take  bond  of 
his  under  sheriff,  to  discharge  and  save  him  harmless  of 
escapes  upon  arrests  made  by  himself;  for  since  he  trans- 
fers his  authority  unto  him,  it  is  reason  he  take  security  of 
him,  to  perform'  all  justly  and  faithfully  to  himself  and 
others,  and  there  is  nothing  done  or  intended  against 
law ;  for  there  is  no  lawful  permission  of  any  to  escape, 
already  done  or  to  be  done.  As  in  the  other  case,  where 
the  fault  is  committed  by  the  party  that  takes  the  bond 
upon  confidence  of  that  security  ;  but  here  the  best  per- 
formance of  the  covenant  is,  that  no  escape  be  suffered  ; 
and  the  next,  that  if  any  be  suffered,  that  then  he  satisfy 
the  party  as  is  just,  that  the  sheriff  take  no  loss.  It  was  y  i  i68  s 
also  resolved,  that  the  sheriff  in  this  case  was  not  bound  Ot.  991.  *s  H. 
either  to  give  notice  to  the  under  sheriff  of  the  escape,  or  a.  ap.  6i* 


to  make  request  for  discharge  ;  for  the  covenant  hath  no  Nou^'qiiiiite 
such  thing,  but  binds  him  to  discharge  at  his  peril.     And  w^nJ!^^' 
I  was  of  opinion,  that  if  the  covenant   had   not  been  ^^  ^^  •* 
against  law,  for  the  executions  above  twenty  pounds,  and  ^  ^^  ^^^' 
that  the  bar  had  been  insufficient,  because  it  did  not  plead  8  Co.  iti.  b. 

1  fro  SOO    ■!* 

specially  to  that  negative  covenant,  that  yet  if  the  repli-  1S9.199.  i>xer 
cation  were  nought  and  assigned  no  sufficient  breach,  the  57'.  a.'  l^'m, 
plaintiff  could  not  have  had  judgment ;  for  though  the  ac-  J^;   or.^cw'. 
tion  were  well  brought  upon  the  obligation  alone,  yet  J-  tiP^'  *?' 
when  it  appeareth  that  the  condition  was  for  performance  ^<Mc.    9R. 
of  covenants,  now  there    can  be    no    cause  of  action  46.  p.  199.   t 
without  some  covenant  broken.     And  observe  well  Tilly  31?.'  1  faaun'd. 
and  Woodlye's  case,  7  E.  4.  for  this  purpose,  that  if  it  c    YtU  Vi." 

pott.  280,  M. 
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[14  c] 

Plo.  86.  a.  964. 
a.  ap.  64,  56. 
2  Cro.  134.    8 
Ck>.93.  a. 


doth  appear  to  the  court,  that  the  plaintiff  hath  no  cause 
of  action,  he  shall  never  have  judgment,  though  he  had  a 
verdict  for  him  against  one  of  the  defendants  (3). 

(3)  In  all  cases  (that  of  a  bond  to  perform  an  award  excepted)  if  the 
defendant  pleads  a  special  matter  that  admits  and  excuses  a  nonper- 
formance, Uie  plaintiff  need  only  answer  and  falsify  the  speoial  matter 
alleged;  for  he  that  excutes  a  nonperformance,  iuppoaes  it;  and  the 
plaintiff  need  not  show  that  which  the  defendent  has  supposed  and  ad- 
mitted ;  but  if  the  defendent  pleads  a  performance  of  the  condition, 
though  it  be  not  well  pleaded,  Uie  plaintiff  in  his  replication  must  show 
a  breach.    1  Salk.  138,  Meredith  v.  Allen. 

For  the  law  relative  to  the  assignment  of  a  breach  in  the  roflication 
to  a  plea  of  performance,  see  2  Chitty  682,  and  the  authorities  there 
cited. 


[15]  Button's  Case. 

A  quare  impedit  will  abate  if  it  appear  by  the  plaintiff's  own  showing  that  the 
church  is  fttU,  of  his  own  presentation. 


[16] 

Replevin.     ^ 


Buf. 

Mo.  678.    3 
Cr.  896.  Godb. 
186.    Brownl. 
1.  R.  176.    Br. 
Briefe.899. 
999.    Plo.  340. 
b.969.a.    4H. 
6.9.b.    13  H. 
7.6.    Sid.  10, 
fO.    18id.9. 
ac.    Pop.   109. 
Hutt.  10.  ante 

6.  Plo.  298.  a. 
SI.  a.  88.  b.  337. 
a.    16  H.  7.  6, 

7.  Mo.  540. 
ap.  176.   Cr. 
Jac.694.    Yel. 
166.    Tresp.B. 
3.  JOS,   9H.7. 
6.    YeW.  148. 
ac.    7H.4.27. 
a.    19  H.  6. 49. 
a.  8H.6.34.b. 

1  H.  7.  11. 
Trin.  10.  Jac. 
Rot.S608.  Re- 
plevin  must  as- 
sign a  place  as 
wall  as  a  town. 

2  H.  6.  14.  a. 


Read  V8.  Hawke. 

In  reploTin  the  declaration  most  assign  a  piaee  as  well  as  a  town ;  and.  the  place  so 
assigned  is  traTeraable.  Secut,  in  trespass.  But  the  omission  is  cured  bj 
pleading  OTor,  or  Terdict. 

'  John  Read  brought  a  replevin  against  Leonard  Hawke 
for  taking  of  his  beasts  at  Ocult,  viz.  one  gelding  and 
one  mare,  to  his  damage,  dl^c.  The  defendant  demurred 
upon  the  declaration,  because  there  was  no  place  assigned 
where  the  taking  was,  but  only  a  town.'  After  argument 
at  the  bar,  it  was  adjudged  by  the  court  that  the  declara- 
tion was  nought  for  the  cause  aforesaid  ;  for  the  general 
precedents  of  the  court,  form  of  declarations  in  replevins, 
is  to  assign  a  place,  as  well  as  a  town,  and  in  such  a  case, 
as  well  the  place  as  the  town  is  traversable  by  the  avow- 
ant ;  wherein  the  replevin  differs  from  an  action  of  tres- 
pass, wherein  the  plaintiff  may  assign  his  trespass  only  in 
one  town,  and  if  he  do  assign  a  place,  the  defendant  may 
plead  at  another  place,  without  traversing  the  place  as- 
signed by  the  plaintiff;  and  then  the  plaintiff  may  make 
a  new  assignment :  and  the  reason  is,  because  the  replevin 
is  an  action  of  more  certainty,  and  must  of  necessity  con- 
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tain  a  place  in  the  count,  at  is  said  by  Brian  and  Starkie,      [16  a] 
in  22  E.  4.  fol.  61-     But  the  ca«e  that  rules  this  was  the     ^-^'n/^' 
case  in  35  H.  6.  fol.  40,  which  you  may  see  in  the  book 
&c.   whereof  the  record  itself  is  found,  Hilar.  35  H.  6. 
Rot  466.  Sur.  ss.     Alias  prout  patet  termino  sancti  Mich. 
Anno  Reg.  Dom.  Regis  nunc  35  Rot.  241,  continetur  sic;  3Cio.896.me 
Johannes  Astead  summonttus  fuit  ad  respondendum  Jo-  v.  4  e.  3.13. 
hanni  Dimmocke,  de  placito  quare  cepit  averia  ipsius  the^Suntiff"' 
Johannis  Dimmocke,  et  ea  injuste  detinet  contra  vad.  et  ^(^^f  ^ 
pleg.  dLc.    Et  unde  idem  Johannes  Dimmocke  in  propria  ^(||^^'-^^^' 
persona  sua  queritur  quod  pried.   Johannes  Astead,  ultimo  m  quodam%eo 
die  Junii,  Anno  regni  dicti  Domini  Regis  nunc  xxziv.  itwuhoideB 
apud  Totting  in  quodam  loco  vocat.  &c.  cepit  averia, viz.  Setownor^ 
tres  vaccas  et  quatuor  boviculos  ipsi  Johanni  Dimmocke,  clent^si?/?' 
et  ei  injuste  detinuit  contra  vad.  et  pleg.  quousque,  &c. ;  ^^  Jj^*  ^•■ 
unde  dicit  quod  deterioratus  est  et  dampnum  habet  ad  tiff  coanted  of 

^  "^  a  taking  at  D. 

valentiam  zvil. ;  et  inde  producit  sectom.  Et  prsed.  Johan-  The  defendant 
nes  Astead,  per  Wil.  Twales  attornatum  suum,  venit  et  took' themes. 
defendit  vim  et  injuriam  quando,  d^c,  et  petit  licentiam  udnrezcep- 
inde  interloquendi  hie  usque  a  die  S.  Hilar,  in  xv.  dies,  foJ\JJ2?rfwi" 
et  habet.   &c.   ex  assensu    praed.   Johannis  Dimmocke ;  pr^^ing  ^r  the 

pasture  m 

idem  dies  dat.  est  idem   prsfat.      Johanni   Dimmocke,  queation. 
et  hie,  &c.    Et  modo  hie  ad  eundem   15  diem  S.  Hilar.  25.  Theoaeia 
venit  tam  pr»d.  Johannes  Dimmooke,  in  propria  persona  ^rtaTn^ce,' 
sua,  quam  pried.  Johannes  Astead,  per  attornatum  suum  p^^if  be^omit- 
prffid.,  super  quo  viso,  lecto  et  intellecto,  dtc.  per  justic.  *«^»  »*  »■  v>^ 
hie  plac.  prsed.  quia  in  narratione  prsd.  nulla  fuit  mentio  thatisaKerthia 

-  ,  .       /•  .    i  ,       .    ,      ..     precedent  of 

m  quo  loco  averia  pr»d.  capta  fuer.  eisdem  justiciariis  S5H.  6.  Vj, 
videtur  quod  debit,  advocationem  per  prsed.  Johannem  ^^'  '^' 
Astead  pt6  returno  averiorum  pVsed.  habend.  primitus 
fact,  extunc  idem  Johannes  pro  insufficienta  narrationis 
praed.  return,  averiorum  illorum  habere  debet,  d^c.  Et 
super  hoc  idem  Johannes  Astead,  pro  return,  averiorum 
prsed.  habend.,  bene  advocat  captionem  eortindem  averio- 
rum in  villa  praed.  in  quodam  loco  vocat.  the  V%car*9 
Land;  et  juste,  &c.  quia  dicit  quod  quidam  Johannes 
Careles,  vicarius  Ecclesiae  S.  Mich,  de  Totting,  diu  ante 
tempus  quo  supponitur  captionem  praed.  fieri,  fuit  seisitus 
de  duabus  acris  terrae  cum  pertinentiis  in  Totting  prasd., 
8 


58  Rich  vi.  Kneeuikd. 

[17]  unde  prced*  locus  in  quo,  &c.  est  parcella  ui  gleba  eccle* 
^-*'*^^^*^  si«  prsd.  in  dOmino  suo,  de  feodo  in  jure  ejusdem  eccle- 
siflB,  et  sic  inde  seisitus  diu  ante  captionem,  &c.  d^misit 
prsefkto  Willielmo  Astead  prsed.  duas  acras  terre,  habend. 
ab  eodem  die  per  quinque  annos  tunc  prox.  sequen.  Quel 
Willielmo  demise  oustre  al  defend,  et  issint  avow  par 
damage  feasant,  et  petit  retumnm  eorundem  averiorum, 
&c.  Ideo  concessum  est  quod  preed.  Johannes  Astead 
1  Co.  2S.  a.  habeat  retumum  averiornm  prsed.  &c.  Et  pre&d.  Johan* 
nes  Dimmocke  in  misericordia,  &c. 

But  yet  it  is  true  that  some  declarations  in  replevin  are 
found  without  any  other  place  and  avowries,  and  other 
pleas  made  upon  them  without  demurrer  or '  exception  to 
that  point,  and  then  they  are  good  enough*  (1) 

(1|  See  1  Saund.  347,  and  Williams'  notes  to  that  case.  10  Johns.  58, 
Gardner  v.  Humphrey.  11  Johns.  33,  Jackson  v.  Rogers,  ace.  A  plea 
of  d€  if^uria  9ua  to  an  avowry  in  replevin  is  bad  on  special  .demurrer* 
10  Johns.  369,  Hopkins  v.  Hopkins.  Where  the  plamtiff  in  replevin 
docs  not  describe  the  place  with  certainty,  and  the  defendant  in  his 
avowry  states  a  precise  house  or  place,  the  plaintiff  may  traverse  the 
place  m  the  avowry.    Gardner  v.  Humphrey,  ub,  sup,  SenvUe^ 


Dr  James'  Case. 

Prohibition  liea  where  one  ecclesiastical  court  intrudes  upon  another. 


^•'•-  Rich  v8.  Kneeland.     . 

An  action  upon  the  case  lies  against  a  common  cazrier  for  goods  lost 
Plea  by  a  common  carrier  that  thd  plaintiff  discharged  him  of  the  ijiy^ptNg'y  without 
saying  of  the  carrYing  of  the  goods,  is  not  good. 

London.  Trin.  ^  JoHN  RicH  brought  an  actiou  upon  the  case  against 
Rot.^549.'  1*  Arthur  Kneeland,  in  Banco  Regis^  and  declared,  that 
«Cro.*a»^^*  whereas  the  said  Kneeland  was,  the  twentieth  day  of  Jan- 
PaJin/^.^4  ^^y  ^^  ^^  ninth  year  of  the  king,  and  long  before  had 
Co.  84.  J  been,  a  common  hoyman  to  carry  goods  by  water  for  hire 
ssaind.  ^.  '^^'^  Londou  to  Milton  in  Kent,  and  from  thence  to  Lon- 
Action  amhist  ^^"'  ^^^  wTiercas  by  the  custom  of  England  such  carriers 
* <5o™«o°*^-  ought  to  keep  the  goods  delivered  to  them  to  be  carried 
lost  safely,  so  as  they  should  not  be  lost  by  the  default  of  them 
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or  their  servants ;  that  he  had  delivered  to  the  defendant,  [18  a] 
the  same  twentieth  day  of  January,  a  portmanteau  with  v^^v*-^^ 
6QJ.  in  it  to  be  carried,  &c.  for  which  he  gave  him  two 
pence  the  ^kme  20th  day  of  January,  and  that  the  defend- 
ant had  suffered  the  goods  to  be  lost,  through  default  of 
him  and  his  servants,  upon  the  25th  of  the  same  January. 
The  defendant  pleadeth,  that  the  plaintiff  the  21st  of  the 
same  January,  did  discharge  him  of  the  keeping  of  them, 
which  the  plaintiff  traversed,  and  the  defendant  demurred. 
JVWa,  he  pleads  no  discharge  of  the  carrying.  Also  the 
defendant  by  demurrer  in  law  confesseth  that  there^was 
no  discharge  of  the  carrying  ;  and  it  was  adjudged  for  the 
plaintiff.'  And  now  in  the  Exchequer  Chamber  upon  a 
writ  of  error,  .the  judgment  is  affirmed,  and  it  was  re- ^ Co.  75.  h. 
solved  that  though  it  was  laid  as  a  custom  of  the  realm, 
yet  indeed  it  is  common  law.  (I) 

(1)  Maaters  and  owners  of  ships,  hoymen,*ligIitennen,*barge  owners, 
proprietors  of  waj^gons,  &c.  are  denominated  common  carriers.  They 
are  bound,  by  law.  to  take  doe  care  of  the  goods  deliyered  to  them  for 
transportation,  and  to  make  compensation  to  the  owner  for  any  loss  or 
damage  which  happens  while  the  goods  are  in  their  custody,  except  such 
loss  or  damage  as  arises  from  (ke  act  of  God  or  the  tmWic  enemies.  They 
are  therefore  liable  in  case  of  loss  by  robbery,  or  accidental  fire.  But 
common  carriers  may  limit  this  general  liability  by  giving  notice  to  their 
employers  that  they  will  be  responsible  only  on  certain  conditions  or  to 

a  limited  amount  &c.  1  H.  Bla.  208,  Clay  V.  WiUard.   6  Bast  564,  Clark 
V.  Gray.  ^ 

This  case  is  better  reported  Cro.  Jac.  330,  where  it  appears  that  the 
defendant  pleaded  that  he,  fearing  to  carry  the  goods,  deUvered  them  to 
J.  D.  to  carry,  and  that  he  gave  notice  thereof  to  the  plaintiff  and  he 
agreed  thereto,  and  discharged  him  of  the  carriage.  The  phunUff  trav- 
ersed the  discharge,  and  the  defendant  demurred';  and  it  was  held  that 
the  plaintiff's  assent  to  the  delivery  to  J.  D.  was  immateiiaL  and  the  only 
traversable  matter  was  the  discharge'.  / 
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2  Cro.  309, 338. 

An  obligation  in  Irigintata  tibris  is  good  for  £30.  m'*m  W 

William  Loggin  brought  an  action  of  debt  of  thirty  OxJf^t  cro. 
pounds  against  William  Tetherton,  and  upon  oyer  of  the  9^m^".  r!""^' 
obligation,  it  was  in  Mgintitta  librU.    The  defendant  de-  ^:  Tn/ntl^ 
murred  in  law,  supposing  the  obligation   void.     And  it  i^";.^^?" 
was  adjudged  good  for  thirty  pounds;  and  now  upon  a  JJg'*l?ia%' 


GO  WoOLASTON  VS*  WeBB.       MoORB  V8,  MuSORAVE. 

[18  6]      writ  of  error  in  the  Exchequer  Chamber  the  judgm^it  was 
^"^^^y^^    affirmed.    Yelv.  325,  uttratn^n^^me  Tcoae. 

Cr.  Car.  417.  2 
Roll.  147.  Yel. 

96. 106.  ap.  19,  

75. 


kpait 


WoOLASTON   VS,    WeBB. 

Mich.  d.  Jac. 

ittnenfinC  Ilea  upon  a  promiae  to  pay  a  debt  in  conaideration  of  foiiiearanco,  though 

it  be  BOt  shown  for  what  the  defendant  waa  indebted. 

^J^'bIr!  &  Henry  Woolaston  brought  an  aasuthpMi  against  Ed- 

Eich.  Cham,  mond  Webb,  and  declared  that  whereas  Webb  did  owe 

2i^3i9.  Pop.  him  thirty  pounds,  in  consideration  that  the  plaintiflf,  the 

AMumpaitto  '  28th  day  of  August  1610,  had  given  day  to  the  defend- 


coLiden^iS'  wi^  for  payment  of  the  same  money  until  the  9th  of  Oc- 
no!SlS?of*^'  tober  following,  that  the  defendant  did  assume  to  pay 
Yei'iii'm'  ^^  ^^^  ^^®  same  9th  day ;  and  ''upon  issue  non  cLssumpsU 
Rj>- 1-  Rj  379.  it  was  found  for  the  plaintiff,  and  damages  given.  Now 
Lut.  si9.'3Cr.  it  WBS  assigned  for  error,  because  it  was  not  shewed  for 
scro.dJ£^  what  the  defendant  was  indebted.  Now  the  judgment 
Dent^,^^  was  affirmed;  for  the  debt  was  not  in  question,  as  if  it  had 
Mo.^'sM.  ^^^^  <^  ordinary  indebitatus  assumpsit^  where  the  debt 
9  E**4  V^Cr  ^^^®'^  "  ^^  ^^^y  consideration  of  the  promise,  for  there 
Car.  70.  9  Co.  it  must  appear  to  the  court,  but  here  it  is  the  day  given, 
Cr.6Si.'?op.  that  is  the  express  consideration.  And  though  it  be  true 
'  ^'  that  there  must  also  be  a  debt,  yet  this  is  allowed  in  the 

promise  *being  actual,  and  also  found  by  implication  in 

the  verdict.  (1)  , 

(1)  See  Bidwell  v.  Cvtton,  post  216  and  note. 


Ejectiohe.  MoORE   VS*   MusGRAVe. 

in  ejectment,  the  declarmtton*  aet  forth  a  leaae  dated  5  May,  10  RegU,  habendum 
*  from  the  feaat  of  Annunciation  d&e.  then  laat  paat  for  the  term  of  21  yeara  then 
next  enauing/  and  the  leaae  produced  waa  dated  6  Bfay,  10  Rtgia,  habend,  *  from 
the  feaat  dtc.  for  SI  yeara  next  enauing  the  dtde  Ihereo/',  *  and  judgment  for  the 
plaintiff. 

^i^br.^:      Thomas  Moore  debitor  le  Roy  fuit  pit.  in  ejectione 
?-..  *?f«''St*    finnae  per  quo  minus  in  Lescheq.  versus  Johannem  Mus- 

Stilea  113.  Plo.  ,    -      >  ,,,    ** 

208.  a.  All.  77.  gravc  defend.,  et  count,  q.  un.  W.  Moore  5  Maii  Anno  10. 
Bhd^u  103.    Regis,  nunc  ad  Clergilt  in  Com.  Cumbrie,  leased  al.  dit 
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Tbomas  Moore  le  pit.  un.  meaie  40.  acr.  terns,  30.  acr.       [^^  ^J 
prttd.  et  50.  acr.  pastor.,  ove  lea  appurtenances  in  Clergili  l^jJJ7X^J|J^ 
pr»d.,  babend.  del  Feast  jour  del  Anniinciation  del  bles-  JJf"^  ^JJSJ: 
sed  virgin  S.  Mary,  donques  darreine  passe,  pur  viginti  atioiiortiM 

.  I     .  1        •  .1     term.  Doog. 

on  annis  extunc  prochetn  ensuant,  et  le  ejectment  est  al-  669.  a. 

lege  d'estre  le  jdit  5  Maii  10  Regis.  Sur  rien  culpable,  trove 

fiiit  un  especial  verdict  a  ceo  effect,  viz.     due  devant  le 

dit  demise,  le  dit  W.  Moore  fuit  seisie  de  lesdits  terres  in 

fee,  et  sic  seisit.,  le  dit.  W.,  le  dit  5  die  Maii  10.  Reg.  su- 

pradict.,  fist  un  indenture  del  lease  al  dit  Thomas  Moore 

le  ph.,  le  quel  est  trove  in  hsec  verba ;  scilicet,  'demisit  ten- 

omenta  pr»d.,  habend.  le  dit  mease  ou  tenement,  ove  les 

appurtenances /rom  the  Feusi  of  the  Jlnmmciaiion  (f  the 

Virgin  Mory  laU  pa»tf/ar  and  during  the  term  of  twenty^ 

one  jfear$  next  ensuing  the  date  hereof  fiMy  to  be  complete 

ed  and  ended.*     Per  force  de  que  le  plaint,  fuit  possesse 

tanque  fuit  eject,  per  le  defendant  le  dit  5  Maii  10  Regis.       [  1^  ] 

Mes  quel  sur  tout  le  matter  le  defend,    fuit  culp.    del 

trespass  et  ejectment  en  le  count  mencon.  ils  ceo  referre 

al  court.  ^  ^^ 

Djr.  S86. 

£uq.  le  question  fuit,  si  le  lease  trove  per  le  jurie  ac- 
cord ove  le  lease  mencon.  in  le  count  per  unterme  d'ans 
ou  ne  my,  eo  q.  le  lease  per  count  fiiit  un  lease  fait  6  Maii 
10.  Reg.  habendum  de  le  Feast  d' Annunciation  donques 
darreine  passe  pur  21  ans  extunc,  scil.  del  dit  Feast  d' An- 
nunciation prochein  ensuant.  Mes  le  lease  trove  per  le 
jurie  iuit  un  lease  &it  le  dit  5  Maii  10  Regis,  per  inden- 
ture geren.  dat.  5  Maii,  Anno  10  Regis  habendum  de  ^^  ^g  ||<^ 
festo  Annuciationis  beatae  Marie  Virginis  tunc  ult.,  pmte- 
rito  pro  term,  viginti  unins  annor.  prox.  sequen.  dat*  dictc 
indenture.  It  wae  a^udged  for  the  pUAni^  In  the  Ex-  ^""^^^^ 
chequer i  and  now  effirmed  by  the  opinion  eftheCI^  Jus- 
tice and  myeejfj  by  the  Lord  ChanceUar  and  Treasurer.  (1) 

(1)  See  post  79;  Pope  v.  Slunner,  and  note. 


FtTZHUGH's  Case. 
Fitzhugh's  Case. 

OWgilioD  in  Ottigmta.  Ubri»,  iitft  good. 

ErRci  KJsb.  Edwardus  Bridge  de,  &c.  Gen.  et  Francisca  uxor  ejus, 
?47^'  A*^'  ^^^^^  ^^^^*  Francisca  Fitzhugh  de,  &c.  Gen.  summom. 
Ant.  1M16-  filer,  ad  respond.  Nichol.  Fitzhugh,  Gen.  de  placito  quod 
tioB^octi^ntai  Teddant  ei  octoginta  libras,  quas  ei  debent  et  injuste  deti- 
i^Cr^44^i6  nent,  &c.  Et  unde,  dsc.  Et  count  sur  obligation  fait  per 
Yeir.  96,*96,  femme' duoi  sola  fiiit.  Mando,  &c.  Et  petunt  auditum 
*^-  script!  pred.  et  eis  legitur  in  haec  verba.     Noverint  uni- 

versi  per  prcsentes  me  Franciscam  Fitzhugh  de  Goodwick 
in  Com.  Bed.,  Geir.,  teneri  et  firmiter  obligari  Nichol.  Fitz- 
hugh de  Eaton  in  dicto  Com.,  Gen.,  in  octigent.  librisbons 
et  legalis  monetae  Anglias,  solvend.  eid^nl  NichoUo  aut  suo 
certo  attornato  vel  executoribus  suis  ifHesto  St.  Mich. 
Archangel!  prox.  fiituro.     Ad  quam  quidem  solutionem 
bene  et  fideliter  iaciend.  obligo  me,  hsredes,  executores, 
et  adm.  meos  firmiter  per  presentes  slgillo  meo  sigtUat. 
dat.  yicesimo  tertio  die  Noremb.  Anno  regnor.  Phil,  et 
Maris,   Dei  gratia  Regis  et  Begins   Anglis,   Hispanite, 
Francie  utriusque,  Cicilis,  Jems,  et  Hibernis,  Fidel  de- 
fensor., Arcfaiduc.  de  Aastri«,  Due.  Bugundise,  Mediolan, 
Brabanti®,  Comitum  Hausburg,  Flandriae  et  Tyrol  quarto 
et  quinto  ;   quo  V  ca  et  audito  iidem  Edw.  et  Francisca 
petunt  judicium  de  brevi-«t  narr;  pr®d.,  quia  dicunt  quod 
pr»d.  N.  per.  br.  etitarratiodem  suam  prsed.  suppon.  quod 
prffid.  E.  et  F.  debent  prsfiito  N.  octogint.  libras  quas 
eidem  N.  redderent,  ubi  re  vera  non  habetur  aliquod  tale 
verbmn  in  seripto  pned.  continens  et  warraHtisans  hoc 
verbum  in  br.  et  narratione  prBsd.  specfifieat,  viz.  octogint. 
et  in  eodem  Seripto  obligatorio  ^aeA.  hnc  duo  verba,  viz. 
^  octigenta'  sunt  script,  et  content.  QUcb  quidem  duo  verba 
*  octigenta '  nullam  habent  in  se  significationem  de  alrqua 
siumna  certa,  sicq  ;  br.  et  narratio  prsd.  non  warrantizant 
de  et  super  script,  praed.  per  prsfat.  N.  hie  in  Curia  pro- 
bat.      Per  quod   iidem  E.  et  F.   petunt  judicium,  et  de' 
breve  et  narr.  prsed.  &c.     Et  quia  praed.  N.  exceptionem 
I  Co.     a.       pjgg^j^  q,  p^i^  inspectionem  brevis  narr.  et  script,  praed. 


Paekeb  vs.  Ksnkdat.     Masdavg  V8.  Jollt.  6d 

Cur«  hie  satis  constat  non  dedicit,  ideo  concessum  est  [1^6] 
prfled.  N.  nihil  capiat  per  billam  suanii  sed  sit  in  miseri-  '^'^^^^^*-' 
cordia  pro  false  clamore  suo  &c.  £t  quod  prted.  £.  et  F. 
eant  inde  sine-  die,  &c.  Concet^um  est  etiam  quod  prsed. 
E.  et  F.  recuperent  versus  prsefat.  N.  dan^na  sua  occa- 
sione  premisscHruin  ad  tempus  etsdem  £.  et  F.  per  dis- 
cretionem  justitiariorum  ad  i;equisitonem  suam  promisis 
et  custagiis  suis  in  ea  parte  sustentat.  juxta  formam  stat. 
&c.  per  Curiam  his  adjudicat. 


Parkeb  v«.  Ksmedat. 

Obligation  in  Settanta  lihri*,  is  good  for  £60.  Obligation    f 

«     .  -^  .  -.  C~-  *»•  B™J- 

Nara.   per  Parker  versus  Keneday,  et  sa  femmc   sur  6*.  Tr.  6.  J«s. 
deux  obligations,  un  de  60  lib.  et  Tauter  de  40  lib. ;   defen-  lanta  libr. 
dens  petit  auditum  pred.  primi  scripti  et  ei  legitur  in  h»c  tion  qua  m*" 
verba ;  Noverint,  <tc.  in  sessanta  libris,  d^^c. ;  quoad  prsd.  ao8.'"Ro.  2.^* 
60  lib.  de  praed.  100  lib.  defendens  demurre ;  et  quod  alter-  ^*i^'  J®'^- 
am  obligationem  non  est  factum ;  et  judicium  sur  demur-  iw- 
rer  pro  quer. 


MaSDAHE   t>S.    JoLLT.  T  20  1 

Obligation  nt  Bexagtmta  HkrU  it  good  ft>r  £G0. 

Obligation. 

Narb.  per  Idasdame  versus  Jolly,  sur  bond  pro  60  lib. ;  J^-  lo  J«s.R. 
defendens  petit  auditum  scripti,  &c.  et  ei  legitur,  &c.  4T^-ii-  *Ro- 
Noverint,  &c.  in  sexaginta  libris,  dc.c* ;  et  sur  ceo  demur*  sss!  Cr.  Car. 
rer,  et  judicium  pro  quer.  S?!  ®^**^' 


Roll  vs,  Osborne.  wan-  chart 

North. 

WarroMtia  Chartm  is  either  proYisional,  quia  timet,  wherein  no  dbmagea  are  given, 
though  the  plaintiff  must  declare  ad  damnum ;  or  it  is  remedial,  to  recover  for 
loas  already  suitained. 

In  the  writ  and  count  these  four  points  must,  in  general,  appear.  1st.  The  plain- 
tiiTmast,  in  general,  be  tenant  of  the  land  whereto  the  warranty  is  annexed,  the 
day  of  the  writ  purchased  5  but  the  defendant  or  vouchee  may  have  it  when  be 
cannot  Touch,  pending  the  writ  against  him.   2d.  It  must  be  by  a  conveyance 
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[20  a]  which  pmet  the  Und  whereto  the  mammtj  ia  waammA  $  or  tf  the  right  be  fe- 

x_0~  j-^_f  leased  or  confirmation  made  with  wamnty,  the  releasee  moat  be  tenant ;  and  it 

is  a  good  plea  that  nothing  pawed  bj  the  deed,  or  that  the  releaiee  had  nothing  in 
the  land  at  the  time  of  the  releaae  made.—- 3d.  The  writ  maat  be  brooght  eiUwr 
before,  or  pending  the  principal  plea,  or  at  least  before  execatioa.— 4th.  It  most 
specially  set  forth  the  warranty  and  lien,  but  it  need  not  be  so  special  as  the  de- 
reigaing  of  the  warranty  in  die  ease  of  roucher. 

Warramtia  duHm  will  lie  in  all.  actions  real,  whether  voucher  or  rebvtter  lie  ill 
those  actions  or  not ;  and  it  will  lie  even  alter  Toucher. 

It  binds  the  land  from  the  Utte  of  the  writ,  though  the  plaintiif  cannot  have  execu- 
tion tUl  he  takes  loss. 

The  plaintiif  can  recover  damages,  only  when  Isnd  snd  damages  or  land  alone 
have  been  recovered  against  him,  and  not  when  damages  alone  have  been  re- 
covered. * 

A  fine  and  recovery,  which  is  a  record,  must  be  pleaded  entire  $  but  a  feoffioMnt 
may  be  pleaded  for  parcel  of  the  land  only.  (1) 

A  warranty  may  be  extinguished  by  refeoflfaient  to  dM  warrantor ;  and  though  it 
seem  literally  entire,  it  may  be  divided  by  act  of  the  party  and  consCruetaon  of 
law. 

It  is  a  great  servitude  upon  the  warrantor  and  his  estate,  against  common  right, 
and  must  be  taken  strictly  and  literally. 

If  a  man  convey  land  with  warranty  against  him  and  his  heirs,  the  heir  on  the  part 
of  the  mother  cannot  be  vouched  so  loni^tH'Qiera  is  an  heir  on  the  part  of  the 
father,  unless  by  reason  of  a  seignory  of  lands  on  the  part  of  the  mother ;  and  if 
the  warrantor  have  no  lands  but  gavelkind  the  tenant  may  vouch  the  heir  at 
common  law  alone,  or  the  other  heiis  for  possession. 

A  warranty  annexed  to  a  seignory  is  lost  by  escheat  of  the  land. 

If  a  warranty  be  made  to  two  jointenants  and  one  make  a  feofiment  of  his  part,  he 
loses  his  warranty,  but  the  other  may  vouch  for  his  part ;  if  they  make  partatioi, 
both  lose  it  by  the  common  law ;  if  made  to  two  jointenants  and  their  assigns, 
it  extends  only  to  a  joint  assignment. 

If  the  tenant  make  any  change  in  the  estate  to  wluch  the  warranty  is  annexed,  he 
cannot  vouch  or  have  warramHa  ehartte. 

If  a  stranger  who  has  right  of  entry,  enter  without  action  brought,  after  judgment  in 
warrtmtut  duo'tm,  the  plaintiff  may  have  execution. 

If  a  man  enter  into  a  general  warranty,  yet  he  is  bound  to  warrant  only  such  es- 
state  as  the  tenant  has ;  but  if  the  tenant  prays  warranty  of  a  certajn  estate,  e.  g. 
a  fee  simple,  snd  the  vouchee  admits  it,  he  must  make  it  goiJH  though  it  was,  in 
truth,  but  a  less  estate. - 

A  warranty  annexed  to  the  freehold  may  be  sued  as  a  peraonal  covenant  for  the 
recovery  of  damages,  when  the  feoffee's  title  is  impeached  only  by  a  term  for 
years,  upon  which  neither  voucher  nor  wammtia  duuiat  lies. 

If  a  feoffee  recovers  judgment  on  a  wummtia  duartCf  and  a  strsnger  afterwards  ra- 
eovera  sgainst  him  an  estate  for  life,  the  feoffee  shall  have  execution  for  recom- 
pense for  that  estate  \  and  so  several  executions  successively  for  any  other 
estates  less  than  fee  simple.  But  if  a  fee  simple  is  once  recovered  and  recom- 
pense .had,  the  warranty  is  satisfied  and  so  extinct. 

If  a  man  have  several  warranties  o^  the  same  land,  he  cannot  take  advantage,  by 
way  of  voucher,  of  both,  but  must  rely  upon  (me,  and  cannot  afterwards  resort  to 
the  other  \  but  he  may  have  several  writs  of  varrantia  chartm  and  judgment  up- 
on them  \  and  if  he  afterwards  lose  the  land  by  entry  without  action  upon  an 
eignt  title,  he  may  have  several  executions  on  those  judgments  and  ftill  recom- 
pense upon  each. 

(1)  5  Maes.  516,  Smith  v.  Drew,  ace. 
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ira  feoffee  be  sued  in  «a  action  where  he  cannot  Youch  but  may  require  plea,  and       r2Q  i^n 
hia  warrantors  advise  the  same  plea  and  he  plead  it  and  fail,  he  may  have  remedy        ^  -* 

against  either;  but  if  they  advise  different  pleas,  be  can  have  recompense  only 
of  him  whose  plea  he  followed. 

Sir  Henry  Roll  the  younger,  knight,  brought  a  war-  '^^',\vtnc^B 
rantia  chartec  against  Sir  Robert  Osborn  and  Margaret  his  j[°^-  J^^ig'J. 
wife,  that  they  should  warrant  unto  him  one  messuage,  ftS^^>**% 
forty  acres  of  meadow,  and  seven  thundred  acres  of  pas-  BroVmi.  169. 
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ture  in  Kill-March,   and  declared   that  Robert  Osborn,  325*  b.  '      ' 
Margaret,  and  one  John  Gobert  did  levy  a  fine,  anno2  of  the  S'^wji^^tla* 
king,  unto  the  said  Henry  Roll  of  the  said  tenements,  inter  wa™tie"**g^n- 
aWa,  by  the  name  of  the  manor  of  Kill-March,  and  divers  «"»}  ^^  ^*"'b«- 

^  ,  '  Judgement  was 

Other  quantities  of  lands ;  and  by  that  fine  Robert  Osborn  given  for  the 
and  Margaret  did  grant  for  them  and  the  heirs  of  Robert,  Note,  the  case 
that  they  should  warrant  the  manor  and  the  other  prem-  If  the  j^gamwit 
ises  to  the  said  Henry  and  his  heirs,  against  him  and  his  oilefjustice 
heirs,  and  against  all  men ;  which  fine,  as  to  the  messuage  °^^'i,  ^^e^®* 
and  lands  in  question,  was  to  the  use  of  Henry  Roll  and  ^J*^®"  points 

^  ,  ^   .  were  resolved 

his  heirs  ;  and  then  shews,  that  he  being  so  seized,  one  by  the  justices. 
Ralph  Perne  did  implead  him  by  writ  of  en/rte  sur  dissei-  that  cometh  in- 
Hninlepery  in  the  Conmion  Pleas,  for  the  house  and  gha^ne^^ 
lands  in  question,  (but  doth  not  tell  otherwise  when);  hang-  ^rch^c^S 
ing  which  plea,  Henry  Roll  required  the  said  Robert  and  j^JJ'^^  '^^^ 
Margaret  to  warrant  unto  him  the  said  messuas^e    and  comes  in  by 

,     .  .    .  ,  .  ,         .      ,  ^  escheat.   21 H. 

lands  in  question,  or  to  minister  unto  him  a  plea  in  bar  of  6.  a  disseisin, 
the  said  action,  which  to  do  they  refused,  to  his  damage  lo  h!  7.  lo'. 
of  one  hundred  pounds.  I::^l''i^ 

To  this  the  defendant  pleaded,  confessing  the  finei  war-  chJ^JIJJ^ g^'^hat 
ranty  and  use,   but  further  saith,   that  Hettty  Roll  being  «•?«  warrantia 

^  .  •  1        !•  /.     1  •      chartae  did  not 

seized  of  the  tenements  in  question  by  force  of  the  said  He  in  this  case, 
fine,  that  one  William  Gibbs  and   Thomas  Stephens,   es-  recoveror  sir 
quires,  before  the  purchase  of  this  writ  of  loarrantia  char-  l^Mm^r^^^ 
tiB,  scilicet   the  seventh  day  of  November  in  the  second  and^aw^^ty 
year  of  the  king,  did  sue  a'writ  of  entry  in  the  post^  against  ^^^^gjjjjjf  ^on^" 
the  said  Henry  Roll,  of  the  said  messuage   and  land  in  tinned  and  not 

'='  altered;  and  so 

question,  inter  alia  per  nomina  manertorm  Kill-Marsn  ^-c.  it  wob  resolved 
retor.  xv.  Martini.     At  which  day  th6  demandants,  and  k.  i,,  Kemp  " 
the  said  Henry  Roll,  ad  tunc  tenens  liber  tent,  manerio-  h"m"c""e"fmi 
rum,  fyc.  exiatens,  did  Appear.     And  the  writ  was  return-  ^Jn^i' cheT" 
ed,  and  the  demandants  declared,   and  demanded  all   the  ter'scase. 
9 
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[20  c]  manors,  &c.  And  Henry  Roll  the  tenant  called  to  war- 
v-^^v^w  ranty  Robert  Osborn,  knight,  without  saying  prad.  J?o5- 
859. Slc*  ^'  ^^  Oshorn^  and  he  the  common  vouchee.  And  so  the 
recovery  passed,  and  a  writ  of  seisin  of  all  the  manors,  ^c. 
And  that  the  same  recovery,  as  to  the  messuage  and  lands 
in  question,  was  to  the  use  of  Sir  Henry  Roll  for  his  life, 
and  after  his  decease, /f  a  marriage  should  be  had  between 
him  and  one  Katharine  Haselwood,  then  to  the  use  of  her 
for  life,  and  after  to  the  use  of  any  other  woman  that  he 
should  marry,  and  then  to  the  use  of  the  first  son  of  his 
body  by  Katharine  Haselwood,  and  so  to  the  tenth,  one 
after  another,  and  then  to  the  use  of  such  person  as 
should  be  heir  male,  of  the  body  of  the  said  Henry  Roll, 
and  the  heirs  males  of  his  body,  and  after  to  the  use  of 
Henry  Roll,  father  of  the  said  Henry  the  plaintiff;  and 
avers,  that  Henry  the  plaintiff*  is  yet  alive,  and  so  demands 
judgment  of  the  action ;  and  the  plaintiff  thereupon  de- 
murs in  law,  and  so  the  demurrer  is  joined. 

I  will  handle  this  case  so,  as  besides  the  points  conclud- 
ing, I  will  by  the  way  discuss  all  incidents  to  a  writ  of 
warranty  of  charters. 
wunnl'c^tB      ^^^^  c^^  is  rare  and  of  importance ;  for  a  suit  is  pugna 
«^-  ^'^  civilian  whereof  Bracton  speaJis  prettily,  Tractatu  de  war- 

r^ll  ^<^^i^  chart  a  f  capitulo  uUimo.  Sicut  actorea  armantur 
actionibus  et  quasi  gladiis  accinguntur^  ita  res  muniuntur 
exceptionibus  et  defenduntur  qtum  clypeis. 

The  writ  of  warranty  of  charters,  as  to  the  fixing  of 
the  warranty,  and  binding  the  possession  of  the  warrantor, 
is  either  provisional  or  remedial. 

The  first  is  in  case  of  fear  and  provision. 

The  second  in  case  of  loss  already  suffered,  and  to  be 

BitctoB.  recompensed  by  value  per  excambiumj  as  Bracton  speaks. 

I  hold  therefore  first,  that  nothing  appears  in  the  count 

in  the  principal  cause,  but  that  the  plaintiff  ought  to  have 

judgment. 

I  hold  again,  that  upon  the  bar  confessed  by  the  plain- 
tiff^s  demurrer,  judgment  is  to  be  given  against  the  plain- 
tiff". 
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A  writ  and  count  in  a  warraniia  charta  must  have  four     [21  a] 
points  complete  in  them,  that  is  to  say,  s^^n^^%^ 

First,  he  that  brings  it  must  be  tenant  of  the  land  the  ^^^^  i* 
day  of  the  writ  purchased. 

It  must  be  by  a  conveyance,  whereby  the  land,  where-  points. 
unto  the  warranty  is  annexed,  must  pass,  or  at  least,  if 
right  be  released,  or  confirmation  made  with  warranty,  he 
must  be  tenant  of  the  land,  to  whom  it  is  made  in  war- 
ranty. 

This  writ  must  be  brought  hanging  the  principal  plea.    Points. 

It  must  contain  the  specialty  of  the  warranty  and  lien.   P<mit4. 

All  these  parts  this  writ  and  count  doth  contain ;  and 
yet,  being  these  rules  receive  distinctions,  I  will  explain 
them,  that  it  may  appear  how  they  stand  with  their  dis- 
tinctions. • 

And  as  to  the  first  point. 

The  plaintiff  is  made  tenant  of  the  land  in  demesne ;  ExpitnaUon  of 
for  of  that  there  hath  been  great  question,  whether  the  *J>«*"*p*>»'»^ 
vouchee  or  defendant  in  the  warrantia  charta^  that  hath 
a  warranty  over,  may  have  a  warraniia  charta;  whereof  I 
make  the  resolution  upon  all  the  books  thus.     That  it  is  a  2  lu'.  eio! 
good  plea  in  the  warrantia  charta^  that  the  plaintiff  was 
not  tenant  of  the  land  the  day  of  the  writ  purchased ;  and 
so  are  the  books  of  the  24  E.  3.  25.     7  E.  4.  12.  &  17  E. 
3.  44.    16  H.  3.  F.    GarratUie  des  Charters  29.  Bracton 
traclatu  de  warrantiis  charta  18.    Thus  in  warrantia 
chartctj  drfendena  poiest  excipere  quod  querena  non  tenet 
terramj  de  qua  petit  warraniiafn,- 

But  it  seems  to  be  a  plea  but  prima  facie^  for  it  is  al-  2  ro.  sio. 
lowed  also  7  H.  4.  18.  And  yet  it  is  concluded  that  the 
vouchee  may  have  the  writ,  when  he  cannot  vouch,  even 
as  a  second  or  third  mean  lord  may  have  a  writ  of  mesne, 
as  well  as  the  tenant  in  demesne,  and  so  3  E.  3.  Fitz.  War- 
raniia Charta  4.  the  defendant  pleaded,  that  the  plaintiff 
was  not  tenant  the  day  of  the  writ,  and  issue  upon  it. 
But  Fitz.  abridging  the  case  saith,  that  if  he  had  pleaded 
himself  tenant  by  voucher,  the  day  of  the  writ  purchased, 
it  would  have  served  5  and  31  E.  3.  Fitz.  Warrantia  Char-  ^^^^  gio 
ta  22.  In  fine.  Burton  saith,  that  the  defendant  in  warran- 
tia charta  shall  have  a  writ  of  warranty  of  charters  over- 
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[21  ft]  hanging  the  writ  against  him ;  and  reason  and  justice  re- 
^-^^sT"^^  quires  it,  since  this  writ  is  supplementary  in  place  of 
voucher,  where  that  cannot  be  had  ;  therefore  is  this  writ 
as  well  to  be  allowed  after  alienation,  as  voucher  is  al- 
lowed ;  for  alienation  cannot  be  imputed  unto  folly ;  for  as 
a  man  may  vouch,  coming  in  as  vouchee,  so  this  writ, 
as  it  is  in  nature  of  a  voucher,  is  equally  to  be  allowed. 
And  therefore  41  E.  3.  7.  If  the  tenant  by  the  curtesie 
grant  his  estate  with  warranty  unto  I.  S.  and  comes  in  as 
vouchee,  he  shall  have  aid  of  him  in  reversion,  as  if  he 
were  tenant  in  possession.  And  43  E.  3.  23.  If  a  co- 
Co.  1. 174.  JL  partner  make  a  feoffment  with  warranty,  and  comes  in  as 
a  vouchee,  he  shall  be  able  to  dereign  the  warranty  para- 
mount, as  if  he  were  in  possession  ;  but  where  it  hath 
been  said,  that  upon  a  release  or  confirmation  with  war- 
2 Ro.  809,744.  ^anty,  a  man  cannot  vouch,  and  therefore  he  shall  have  a 
warranty  of  charters ;  12  H.  7.  12. 

It  is  clear,  as  to  him  that  warranted,  he  may.    4  E.  2. 
Mo.  860.  Fitz.  Voucher,  244.  <&  1  H.  4.  19.  38  E.  3.  13.     But  the 

cause  may  be  so,  as  the  demandant  may  counterplea  the 
voucher,  and  then  the  tenant  is  driven  to  his  warranty  of 
2  Inst.  246.       charters,  for  default  of  his  voucher  in  deed.     And  so  the 
book  12  H.  7.  is  in  that  sense  true ;  for  if  the  defendant 
should  vouch,  as  he  may,  against  the  warrantor^  and  be 
counter-pleaded  by  the  demandant,  truly  he  should  lose 
his  land  and  the  aid  of  voucher  too ;  for  he  were  passed 
the  requiring  of  a  new  plea  of  the  warrantor,  when  he  had 
been,  by  the  voucher,  counter-pleaded  before. 
Explanation  of       ^®  ^^  ^^^  sccond  point,  sce  24  E.  3.  36.  where  the  plain- 
Mo  ^,S***"2'      ^*^  ^^  warranty  of  charters  counted,  that  the  defendant  in- 
Inst.  2^J5.  feoffed  him  by  the  charter  with  warranty,  the  defendant 

pleaded  riena  passa  per  lefait.  And  Bracton  tractatu  de 
warrantia,  cap.  9.  sec.  5.  Excipere  potest  warrantus 
quod  licet  charta  de  feoffamefUo  sufficiens  fuit,  tamen  do- 
numfuit  insufficiens^  quia  donatus  nunquam  hdbuit  seis- 
inam  in  vita  doncUoris,  sed  post  mortem  suam  intrusit. 

Also  44  E.  Fitz.  Garr.  Char.  18.  upon  a  release  with 
warranty  pleaded,  that  the  party,  to  whom  the  lease  was 
made,  had  nothing  at  the  time  of  the  release  made. 


[22] 


r.odb.  i:)i. 
B.  i;^k  K. 
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And  to  the  third  point,  the  Register  158.  affirms  that      [22  a] 
rule  ;  and  addeth,  Hjudidum  inde  redditum  ait,  turn  valet  „  ^-^'^^"^^ 

•^  Explanation  of 

hoc  breve.  But  this  must  be  well  understood  ;  for  clearly  the  3d  ooint. 
it  may  be  brought  before  any  principal  plea,  and  after  the 
plea  take  any  other,  and  then  by  judgment,  or  by  discon- 
tinuance, and  the  like.  And  I  am  of  opinion^  that  before 
execution  it  may  be  brought,  if  the  party  prayed  his  plea 
in  time,  for  till  execution,  he  is  in  of  the  estate  warrant- 
ed. But  if  the  execution  be  had,  then  the  warranty  fails 
with  the  estate. 

To  the  fourth  point,  this  writ  and  count  is  in  place  not  Explanation  of 
of  the  voucher;  for  this  is  general,  but  of  the  dereigning  sRo.  s^."' 
of  the  warranty  in  case  of  a  voucher ;  and  yet  in  some 
cases  it  shall  not  need  to  be  so  special  as  the  dereigning  ; 
and  therefore  if  a  man  bring  a  warrantia  charter  upon  a 
warranty  of  land,  and  shall  obtain  judgment,  he  shall  use 
that  judgment  after  for  rent  demanded  or  recovered,  if  the 
warranty  did  extend  unto  the  rent.  31  E.  3.  Fitz.  Garr. 
Chart.  22. 

And  yet  upon  a  voucher  in  like  case  it  should  have 
been  more  special ;  the  reason  is  apparent,  for  the  rent  is 
demanded  when  he  vouched ;  but  it  may  be  it  was  not 
foreknown  that  rent  would  be  demanded,  when  the  writ 
of  warranty  of  charters  was  brought.  But  if  it  were,  he  inat.  X6. 
ought  to  declare  specially  the  rather,  if  he  cannot  vouch 
in  the  principal  plea  of  the  rent ;  for  there  must  be  a 
means  to  discuss,  whether  the  rent  in  demand  be  to  be 
warranted  as  a  rent  suspended,  when  the  warranty  was 
made,  so  as  the  land  was  warranted,  as  discharged  of  rent. 

Now  to  the  objections,  that  have  been,  or  may  be,  made 
against  the  count. 

First,  it  may  be  objected,  that  he  makes  the  cause  of  object,  i. 
action,  because  he  was  impleaded  in  a  writ  of  entry  in  le 
per,  in  which  action  he  may  vouch  ;  and  then  by  Fitz.  N. 
Br.  134.  D.  &  I.  it  may  seem  he  cannot  have  this  writ. 
To  this  r  answer,  that  the  writ  of  entry  in  le  per  doth  ad- 
mit a  voucher  indeed,  but  that  must  be  within  the  line  ; 
but  the  writ  of  entry  in  le  per  in  the  declaration  is  laid 
generally  ;  and  so  might  in  the  per  by  some  other,  and  not 
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[22  fr]      by  Osborn,  and  then  by  that  means  being  deprived  of 
^"^^'^"^     voucher,  he  must  be  admitted  to  thig  writ ;  for  so  it  is 
provided  by  the  Stat,  of  Westm.  1.  cap.  40.  expressly. 
Am.  sro.  But  my  plain  answer  is,  that  the  writ  of  warranty  of 

charters  will  lie  upon  all  actions  real,  and  may  be  brought 
either  before,  or  hanging  those  actions,  though  a  voucher 
lie  in  the  actions ;  and  so  it  is  resolved  9  E.  2.  Fitz.  fVarr, 
Char.  30.  IS  Edw.  3. 42.  Fitz.  Garr.  Chart.  8.  thoiigh  it 
be  in  a  formedan  ;  (this  is  best  in  the  abridgment.)  And 
2  E.  3.  fol.  6.  in  a  warranty  of  charters  against  the  heir,  he 
pleads  that  the/ormcdonis  hanging  of  the  same  land ;  etfum 
tUlocaiur,  although  he  may  rebut.  41  E.  3.  of  Oarr.  Char* 
19.  in  formedanj  and  Fitz.  Nat.  135.  D.  where  his  words 
are,  that  a  man  shall  have  a  writ  of  warranty  of  charters, 
though  he  may  vouch  in  the  action  that  is  brought  against 
him ;  and  if  he  recover,  and  after  lose  in  the  action  where- 
in he  vouched,  he  shall  have  a  writ  of  habere  facias  ad 
valeniiam  within  the  year  after  a  recovery  in  foarraniia 
chart<B^  and  the  reason  of  this  is  clear,  for  he  shall  hind 
the  land  from  the  teste  of  the  warraniia  charta,  (though 
L^^J       he  cannot  have  execution  until  he  take  loss.)     And  upon 
the  voucher  he  shall  have  it  but  from  the  time  of  the 
voucher,  which  may  he  delayed ;  and  therefore  I  am  of 
Co.  L.  iS7.b.    opinion,  that  he  may  bring  it  even  after  voucher,  because 
that  action  may  be  discontinued  and  fail  many  ways,  and 
so  the  warranty  of  charters  be  necessary ;  and  this  reason 
is  expressly  given  both  in  9  E.  2.  and  by  Fitz.  Nat.  Br. ; 
and  Fitz.  Nat.  Br.  in  other  places  135.  A.  must  be  under- 
-  stood  that  he  must  not  rely  upon  this  warranty  of  charters, 
but  he  must  also  vouch  and  request  plea  according  to  his 
case,  as  he  said  135.  A.     And  so  is  19  E.  3.  F.  Oarraniy 
Chartes  9.    31   F.  Garraniy  Chartes  22.    18  E.  3. 42.  F. 
Garranty   Chartes  8.    best  in  the  abridgment  as  before 
I  have  said.    And  it  is  the  best  for  him  that  is  to  warrant, 
to  make  entry  of  the  plea  that  he  tenders  in  the  record 
of  the  action,  in  which  he  is  to  plead  ;  per  Brian  16  H.  7. 
6.  yet  I  see  not  well  how  that  can  be,  for  both  request 
and  tender  and  matter  of  fact. 
Object  %:  And  thereupon  another  objection  may  be  made,  that 
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sinee  he  ought  to  vouch  and  hath  not,  he  can  have  no      [23  a] 
benefit  of  toarrantia  chartiB.  v-#-s^-w/ 

This  18  already  answered  in  part  by  the  nature  of  the  ^^^^ 
voucher  in  the  lieu,  and  also  it  appears  not  that  it  was 
come  so  far  as  he  might  vouch. 

If  it  be  objected  that  he  hath  laid  that  he  did  request  Object,  s. 
to  have  a  plea  in  bar  ministered,  where  the  vouchee  may 
plead  in  abatement,  as  well  as  in  bar  as  an  entry  of  the 
demandant  since  the  voucher ;  for  if  it  were  before,  it 
must  be  pleaded  by  him  to  retort  the  -warranty,  because 
the  tenant  did  not  plead  it  himself. 

It  is  answered,  that  he  counts  that  he  did  require  the  Surpiimi^ 
defendant  to  warrant  the  land,  which  is  enough ;  and  so  coant^orSe'* 
in  the  book  of  precedents ;  for  that  imports  that  he  shall  ^^^* 
warrant  according  to  the  nature  of  the  case ;  by  the  vouch- 
er, if  he  be  vouched,  or  otherwise  by  plea,  and  therefore 
the  adding  of  request  of  plea  in  law  is  surplusage. 

It  is  objected,  that  he  hath  declared  to  his  damage.  Object  4. 
where  no  loss  appears  ;  it  is  true  that  he  shall  recover  no 
damages  but  where  he  hath  taken  loss  by  recovery  already 
had  against  him ;  41  E.  37  ;  3  £.  3.  21.  and  18  E.  3.  42 ;  Ad.  217. 9».  10 
F.  Qar.  Char.  8 ;  and  therefore  he  shall  not  have  damage, 
where  the  warranty  of  charters  is  brought  before  the  ac- 
tion fiftta  timH.     And  so  is  21  H.  6.  22.  and  therefore  if 
it  be  pleaded  by  the  defendant,  that  the  plaintiff  is  not 
impleaded,  the  plaintiff  shall  presently  have  his  judgment,  6  Co.  51.  b. 
but  no  damages ;  but  yet  he  shall  declare  to  damage  ac- 
cording to  the  form  ;  which  is  not  strange  in  many  cases, 
as  in  a  quare  imped,  for  the  king. 

The  loss,  whereupon  the  plaintiff  may  have  damage,  is 
not  only  wherein  the  principal  action  damages  were  re- 
covered against  him,  as  in  an  assize  or  the  like  ;  but  also 
where  the  land  hath  been  recovered  only,  as  in  a/orme- 
don  or  the  like ;  41  E.  3 ;  F.  Qmr.  Char.  19  ;  42  E.  3.  7 ; 
43  E.  3.  20.  But  yet  the  case  of  43  E.  3.  20.  is  inter 
ananuUa;  for  there  the  case  was,  that  where  one  Chamel 
had  made  a  warranty  against  himself  and  his  heirs,  and 
all  others  suing  by  his  occlusion, — upon  a  toarrtmtia  char^ 
te,  it  was  found  that  the  principal  Action,  {9if<>rmtdfm) 
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[23  6] 


Object.  5. 


[24] 

Answer  I. 


Plo.  410.  b. 
Apr.  276.  293j 
Plo.  411.  b. 
353.  b.  269.  b. 


Answer  2. 


was  brought  by  his  collusion  ;  yet  he  could  have  no  dama* 
ges,  because  he  had  not  lost  the  land,  whereupon  he  had 
now  brought  a  writ  of  deceit  upon  the  trouble  and 
charge  that  he  suffered  by  collusion  and  suit,  and  declar- 
ed upon  the  verdict  in  the  watr.  charttBj  finding  the  col- 
lusion as  binding  the  defendant  for  that  point.  And  so 
because  the  defendant  could  not  deny  that,  the  court  gave 
judgment  and  £20.  damages.  But  note  that  this  foreign 
action  is  no  ground  for  the  like  in  other  suits  of  warran- 
ties of  charters ;  for  this  particular  warranty  grew  upon  a 
collusion,  which  is  nothing  to  other  warranties ;  and  such 
a  practice  by  collusion  will  bear  an  action  with  warranty. 
The  only  use  of  that  case  was,  that  they  allowed  the  ver- 
dict in  one  action  to  be  a  conviction  of  collusion  in  an- 
other, which  was  hard  enough. 

As  to  the  objection  made  by  my  brother  Nichols,  that 
by  the  count  itself  appears  the  warranty  is  lost,  by  reason 
that  this  part  of  the  land  is  declared  upon  the  fine,  to  be 
to  the  use  of  the  plaintiff,  and  the  rest  shall  be  intended 
to  the  use  of  the  defendant,  who  made  the  warranty, 
I  answer  it  three  ways. 

First,  that  there  can  be  no  inference  touching  the  use 
of  the  rest,  because  there  is  no  mention  of  it  in  the  count, 
but  a  mere  omission ;  neither  is  there  any  cause  that  it 
should  be  holden  confessed  and  not  denied  ;  for  it  is  in  no 
sort  within  the  count,  or  the  reason  of  it,  which  is  to  de- 
mand only  warranty  of  this  parcel  of  land,  which  was  put 
in  suit  in  the  writ  in  the  per,  so  there  is  no  cause  for  this 
purpose  to  speak  of  the  rest  of  the  lands,  saving  the  ne- 
cessity of  the  form  in  pleading  a  fine  or  recovery,  which 
is  a  record,  which  must  be  pleaded  entire ;  whereas  if  it 
had  been  a  feoffment,  it  might  have  been  pleaded  for  this 
parcel  of  land  only.  22  E.  4.  8. 

Another  answer  is,  that  it  appears,  out  of  the  bar  of 
Osborn,  that  the  whole  manor,  &c.  was  demanded  in  the 
writ  of  entry  in  the  post  against  the  plaintiff,  Sir  Henry 
Roll  being  tenant  of  it,  and  that  he  vouched  of  the  whole, 
and  judgment  passed,  which  proved  by  the  confession  of 
Osborn,  (that  is,  to  impeach  the  warranty)  that  he  was 
tenant  of  all,  and  so  he  must  have  the  use  of  all. 
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Another  answer  is^  that  a  warranty  may  be  extiogaMhed      [24  a] 
indeed  by  refeoffinent  to  him   that   warrants,  but  it  is      ^-^^s^-^ 

.  ,,  ,  ■•«i     Aniwer  3. 

against  imture  to  say,  that  any  thmg  can  be  extinguished,  4Co.  120.  b. 
that  never  was ;  for  here  the  cognisor  shoulcl  make  a  war-  Mod.  iss.  by. 
ranty,  provided  that  it  should  be  no  warranty  or  void ;  so  ^^' 
the  sdme  man,  that  makes  it  should  kill  it  in  the  birth. 
Therefore  I  hold  it  plain  that  the  warranty,  which  seemeth 
literally  entire,  shall,  by  act  of  the  party  and  construction 
of  the  law,  be  divided  in  this  case,  since  it  cannot  take 
effect  according  to  the  entire  word ;  as  if  I  enfeoff  H.  of 
a  hundred  acres  in  fee,  to  the  use  of  himself  for  fifty  acres, 
and  of  the  feoflfee  or  of  a  stranger  for  the  other  fifty 
acres  certain,  and  warrant  the  lands  to  the  feoffee  and  his 
heirs,  this  warranty  is  clearly  divided  by  the  meaning  ^  ^®*  '^'  **•  ''■ 
against  the  letter ;  for  the  warranty,  for  so  much  as  is  to 
the  use  of  the  feoffor  himself,  and  his  heirs,  that  doth 
warrant,  never  took  effect,  and  when  it  is  divided  to  two, 
that  word,  that  seemed  entire  at  *  the  first,  is  to  be  taken 
reddendo  Hngula  singulis;  for  this  purpose,  the  case 
of  the  Lord  Dacres,  26  Eliz.  was  resolved  thus :  Wil- 
liam Lord  Dacres  made  a  deed  of  feoffment  of  lands  in 
divers  counties,  dated  15  Oct.  4.  MaruB,  upon  condition  the 
feoffee  should  enfeoff  him  of  all  the  lands  within  twenty 
days  after  the  date  of  that  deed  ;  and  it  was  resolved,  that 
if  William  Lord  Dacres  did  make  his  feoffment  but  of 
part  within  the  twenty  days,  the  condition  was  not  broken, 
though  all  were  not  reconveyed  within  the  twenty  days, 
according  to  the  letter  of  the  condition,  which  is  entire  * 

as  the  warranty  ;  the  reason  was,  because  it  was  his  own 
fault  that  it  was  not  conveyed,  without  which  it  could  not 
be  reconveyed,  and  therefore  the  letter  was  abridged,  the 
condition  being  taken  that  he  should  reconvey  so  much 
as  was  conveyed.  But  now  the  case  standing  thus  upon 
the  plaintiff's  declaration,  all  the  impediments  arise  upon 
the  plea  of  the  defendant,  which  is  confessed  by  the  de- 
murrer.    But  of  which  arise  these  points. 

That  the  plaintiff  having  the  whole  manor  conveyed  Now  to  the 
unto  him  by  fine  with  warranty  from  Osborn,  **"' 

He  hath  divided  the  land.  1 

10 
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[84  fr]  Next  he  hath  divided  and  changed  the  estate, 

'^■^^v'^^         Then  he  bath  done  this  hy  connnon  recovery,  by  which 
3  they  that  come  in  are  in  the  poat. 

Again,  he  hath  vouched  Osborn  once  already  in  that 
common  recovery,  and  so  hath  had  recompense,  or  posai- 
bility  of  it,  by  judgment. 

This  point  is  to-be  understood  if  the  voucher  of  Osborn, 
as  is  already  alleged,  shall  be  understood  of  the  same  0»- 
born,  because  it  wants  the  word  prmdict. 
^  But  if  it  shall  not  be  understcvNl  the  saoEie,  theft  it  will 

come  to  this  question.  If  a  man  have  divers  warranties 
against  divers  persons,  and  then,  in  an  action  brought 
against  him,  voucheth  one  and  omits  the  other,  and  so  a 
[25]  recovery  passeth  with  a  judgment  of  value,  whether  he 
can  ever  have  benefit  of  the  other  warranty. 

And  upon  this  will  arise  a  question  by  way  of  distinc- 
tion, whether  this  will  be  all  one)  whether  the  recovery  is 
upon  title,  and  where  it  is  a  common  recovery,  and 
under  what  difTeiences.  And  first,  in  general,  which  is  a 
kind  of  key  to  the  particulars  that  shall  follow,  I  observe, 
that  a  warranty  is  a  great  servitude  upon  him  that  wai^ 
rants,  and  upon  his  estate,  and  is  a  servitude  against  com- 
mon right,  and  hangs  like  a  cloud  over  him  and  his  inher- 
itance, as  Hannibal  said  of  Fabius  Maximus,  so  it  is  in 
law  taken  strictly  and  literally. 
Co.L.376.b.        And  therefore  if  a  man  convey  land  witli  warranty 

Plo  445.  b  . 

t  Ro.  746. '       against  him  and  his  heirS)  his  heir  on  the  part  of  the 

*  mother  shall  not  be  vouched  by  this,  as  long  as  there  is 

an  heir  on  the  part  of  the  father  \  19  R.  2.  if.  Garr.  100$ 

49  £.  3.  11 ;  except  it  be  by  reason  of  a  signiory  of  lands 

of  the  part  of  the  mother.     5  E.  2.     Fitz.  Avowry  207. 

And  if  he  that  warranted  have  no  lands  but  gavelkind, 

yet  the  tenant  may  vouch  the  very  heir  alone ;  38  £.  3. 

Charge  of  hein  22 ;  but  it  is  truc,  that  he  may  vouch  also  the  other  heirs 

oropon obiiga-  for  possessiou,  and  so  he  may  vouch,  together  with  the 

L!*3^fa.''b.  ^'  brother,  which  is  heir  unto  the  father  warrantor,  the  sis- 

2R0.746.        ^^^  ^j^Q  jj^^jj  ^jjg  i^jjj  jjy  poBseaHo  fratr. ;  32  E.  3.  ff. 

Voucher  94;   42  E.  3.  3.     But  if   the    land   warranted 
comes  unto  a  sister  hy  posaeaaio  fratriSf  ot  to  a  younger 


brother  by  borough  English  or  gavelkind*  she  is  without 

remedy ;  for  she  cannot  voueh  as  heir  alone,  eipcept  she 

comes  in  as  vouchee  for  possession  with  the  very  heir. 

Sa  E.  3.  Fito,  Voucher  94,  and  36  H.  6.  33.     Yet  note,  Ig'^;**^-  <^- 

that  if  a  man  bind  himself  and  his  heirs  in  an  obligation,  a.   i  iiwt.  976*. 

and  leaves  land  at  common  law  and  land  in  gavelkind,  co.  L.'i6t.b. 

the  creditors  must  sue  all  the  heirs.     11  E.  3.  F-  Debt.  7.  ^'^'^ 

II  Hen.  7.  12.    And  so  in  that  case,  if  he  have  one  heir 

on  the  part  of  the  father,  and  another  heir  on  the 'part  of 

die  mother,  and  both  have  land  by  descent,  he  shall  have 

several  actions,  and  executions  shall  cease  till  he  may 

take  it  against  both ;  so  it  appears  that  the  construction  2  Cro.  sis. 

of  law  is  stricter  where  the  heir  is  charged  with  warranty    ^' 

real,  than  where  he  is  charged  with  a  chattel.    Upon  the 

same  reason  the  case  is  adjudged  18  H.  3.  flf.  Voucher  281. 

and  23  £•  2.  ff.  Gar.  77.     If  a  man  grant  a  signiory  with  inat  am.  t. 

warranty,  and  the  lands  escheats,  the  warranty  is  utterly  '  ^'  ^^ 

lost,  and  not  only  for  the  over  value,  though  it  come  by 

act  in  law ;  for  the  book  of  23  £.  3.  says,  that  a  covenant 

ahalt  be  taken  Btriet.  (per  Welby) ;  and  that  the  warranty 

•s  lost  is  adjudged  18  H.  3. 

Now  to  the  first  objection,  that  the  demandant  hath  Tothesmob- 
divided  the  land  by  his  own  act,  viz.  the  recovery  after  the  ^Sde  of 
the  warranty  created.     It  is  to  be  observed,  that  the  war-  2^.^^'l.  ^' 
ranty  jnust  remain  entire  as  it  was  created,  without  the  ^;  ^  ^^j^^ 
voluntary  division  cf  the  party.     And  therefore  if  land  be  ^^* 
given  to  two  jointly  with  warranty,  if  the  one  made  a 
feoffiment  of  his  part,  be  hath  lost  his  warranty,  but  the 
other  may  vouch  for  his  moiety ;  but  if  they  make  parti- 
tion, both  have  lost  it  by  the  common  law.     And  if  the  6  Co.  it,  is. 
warranty  were  to  the  joint  tenants  and  their  assigns,  the  i^.  a.  '    ^'  ' 
assignment  must  also  be  joint.   29  E.  3.  ff.  Garr.  70.     1 1 
£.  4.  8.     Coke  lib.  4.  fol.  36,  Terringham's  case.     If  a  Go.L.i2t.A. 
man  have  a  common  appendant  in  forty  acres,  belonging 
unto  twenty  acres,  if  he  sell  ten  of  his  acres,  or  buy  part 
of  the  forty  acres,  the  common  may  be  divided  and  ap- 
portioned pro  rata;  but  if  it  be  a  common  appu^  enant,  Apr.sss. Hott 
because  it  is  against  common  right,  it  is  lost.  w'iid's  c«m. 
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[25  6  ]         If  a  man  have  a  rent  charge  granted  of  twenty  pounds 
^'^^N'^''^      a  year,  and  he  grant  five  pfounds  a  year  of  it  to  a  stranger 
by  fine,  the  tenant  is  not  compelled  to  attorn. 
.  So  in  these,  and  the  like  cases  against  common  right, 
I  must  not  be  made  subject  to  divers  vouchers,  or  suits  of 
warranties  of  charters,  or  to  sundry  distresses,  where  my 
grant  made  and  meant  but  one. 
To  the  wcond       ^c>w  secondly,  where  he  hath  changed  his  estate,  the 
^iVi^i^l^^of  ^^^®  ^^  worse  ;  for  the  estate  must  remain  the  same  in  the 
L^^^brn^'  privity,  or  must  be  made  the  same  in  representation,  that 
*-*>-cp.3.6.a.  it  was  in  the  time  of  the  warranty  created,  when  you 
come  to  vouch,  or  to  bring  your  toarraniia  charia;  and 
therefore,  if  the  husband  and  wife  be  joint  tenants,  and  a 
release  be  made  to  them  with  warranty,  and  then  the  bus* 
[26]        band  alone  makes  a  feofiment  over  with  warranty,  and  is 
iCo. i22.b.      thereupon  vouched  alone,  he  cannot  vouch  over.     IDE. 

3.  52.     Fitz.  Counterplea  of  Warranty,  15. 
c^'s's^^'h'       ^^  ^^  ^  woman,  tenant  in  tail,  and  her  husband  make  a 
lease  pour  outer  vie,  if  in  an  action  they  be  received,  they 
cannot  vouch  over.    45  £.  3.  18,  and  46  E.  3.  24.     But  if 
the  lease  had  been  only  for  the  life  of  the  woman,  upon 
the  receipt  they  might  have  vouched,  for  by  representation 
they  are  in  of  the  first  estate. 
Co.  L.  165.  a.        ^g  ^ijgn  ijyjjg  i^Q J  i^rarranties  descend  to  two  parcen- 
ers, and  they  make  partition,  and  one  of  them  is  implead- 
ed, he  shall  not  vouch  alone,  but  shall  pray  aid  of  his  fel- 
low, and  so  shall  put  themselves  in  representation  of  one 
heir,  and  then  vouch  together.     But  if  one  parcener  alien 
his  part,  or  make  default  upon  aid  prayed,  the  other  shall 
V  vouch  alone.     27  H.  8.  58,     4  H.  7.     20  H.  6.  2.  and  43 
E.  3.  23. 
SSut^Z*  *         ^^  *^^  coparceners  be, and  one  of  theln  alien  with  war- 
ranty, and  comes  in  as  vouchee,  now  he  shall  pray  in  aid 
of  his  fellow,  and  either  have  pro  rata  upon  the  loss,  or 
vouch  over  with  him  upon  the  warranty  paramount. 
CoL  m"  ^'        ^"^  "^^®  ^^  these  cases,  that  the  vouchee  (when  he  will 
Ap!  480.  avoid  the  warranty  by  change  of  estate),  he  must  show 

how  the  estate  is  changed..    3  E.  3.  51.     And  so  hath  the 
defendant  done  here  in  the  principal  case. 
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And  as  this  case  is  here,  it  is  yet  more  dangerous  to  the 
defendant ;  for  though  it  be  true,  that  if  a  man  enter  into 
a  warranty  general,  he  shall  warrant  no  other  estate  than 
the  tenant  hath,  (44  E.  3.  3S  ;  41  E.  3.  7 ;)  where  the 
vouchee  demands  not  the  .lien,  nor  the  tenant  makes  not 
any  special  declaration  of  it,  as  in  the  warranty  of  char- 
ters he  doth ;  yet  special  circumstances  may  work  the 
contrary.  And  therefore,  (41  E.  3, 26,)  if  the  vouchee  en-  ^^^  ^'^^'  »• 
ter  with  a  protestation  of  an  especial  estate  in  the  tenant, 
who  admits  it,  the  vouchee  shall  warrant  no  other  estate, 
though  it  be  greater. 

So  likewise  if  the  tenant  prayeth  warranty  of  an  estate 
certain,  and  the  vouchee  admits  it,  he  shall  make  that 
good,  though  the  estate  in  truth  be  less  ;  and  therefore,  Co- 1^*  ^87.  a. 
(38  E.  3.  9.  14,)  if  one  hold  land  only  for  term  of  his  life, 
and  I  warrant  the  land  to  him  and  his  heirs,  if  I  show 
this  upon  the  voucher,  he  shall  recover  but  for  life.  But 
if  the  deed  be  entered,  and  I  except  not  to  it,  (Brook, 
Recovery  in  Value,  8,)  I  shall  answer  fee  simple. 

Much  more  plainly  here  in  the  principal  case,  where 
the  declaration  is  expressly  upon  a  fine,  and  warranty  in 
fee  simple  truly,  upon  which  he  demands  judgment  ac- 
cordingly for  a  warranty  of  fee ;  so  that  if  there  were 
nothing  else,  this  alone  were  cause  to  bar  this  action, 
since  in  truth  he  hath  but  an  estate  for  life.  And  yet  if 
the  defendant  should  yield  to  his  demand,  he  should  an- 
swer fee  simple ;  and  if  judgment  should  have,  passed  ac- 
cording to  the  declaration  in  this  case,  and  execution 
should  have  been  after  sued  upon  it,  it  had  been  then  too 
late  to  have  pleaded  this,  which  he  should  have  pleaded 
before  in  the  former  action.  21  H.  6.  41,  and  22  H.  6. 
22.  F.  Oarr.  Char.  If  a  disseisor  in  an  action,  brought 
against  him,  vouch,  or  make  request  to  have  a  plea  minis- 
tered unto  him,  or  bring  a  writ  of  warraniia  chartitj  and 
then  after  that  the  disseisee  enter  upon  him  and  put  him 
out,  and  he  reenter,  so  that  he  is  in  of  another  estate 
than  was  warranted,  yet  he  shall  recover.  But  otherwise 
it  would  have  been,  if  the  entry  of  the  disseisee  had  been 
before  the  voucher's  request  and  writ ;  for  then  the  vou- 
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[26  &]      chce  or  defeodtnt  might  have  Bhowed,  that  he  had  been 
^^"v^"^     in  of  another  estate  at  the  time  of  the  voucher  aad  writ. 
Out  of  which  case  cited  and  allowed  by  F.  Na.  br.  in  this 
writ  de  warrarUia  cAartaj  I  am  clear  of  opinion,  that  if  a 
man  have  land  conveyed  unto  him  with  warranty,  whera- 
Dettt4.  upon  a  stranger  hath  right  to  enter,  and  he  bring  his  writ 

of  warranty  of  charters,  and  hath  judgment,  though  the 
stranger  after  brings  no  action,  but  enters,  he  shall  have 
his  execution ;  for  a  voucher  and^reqnest  of  plea  are  re- 
quired where  they  may  be  had.  But  in  case  of  entry  it 
may  not  be,  and  the  warranty  is  against  all  eviction  by 
eigne  title,  either  by  entry  or  by  action  ;  which  I  note  to 
warn  men  how  they  proceed  against  an  gecUone  firmmj 
where  no  voucher,  nor  request  for  plea  can  be  had  ;  for  if 
a  man,  ibroeeeing  that  his  title  is  defensible  by  entry, 
bring  this  writ  of  warranty  of  charters  against  his  feofEnr, 
[27]  uid  hath  judgment,  and  if  the  stranger,  that  hath  right  of 
entry,  seal  this  lease,  this  entry  gives  cause  of  recom- 
pense, but  let  him  look  that  he  bring  his  action  in  time. 

The  next  is,  because  the  plaintiff  and  his  ftither,  who  is 

the  last  rem*  in  fee,  ttid  the  rest,  come  in  by  recovery  in 

the  poil,  in  which  case  they  can  take  no  benefit  of  the 

To  the  thiid     Warranty,  which  can  be  extended  no  further,  than  as  it  is 

tibi^d^^'it^y  limited,  that  is,  either  to  the  parties  or  their  heirs  or  as- 

common  re-     sicns,  and  he  that  recovers  is  neither ;  but  above  that  ea- 

370.  Co.  L.     tate,  and  where  one  comes  under  the  estate,  yet  if  he  be 

not  in  the  per  by  him,  to  whom  the  warranty  was  made, 

he  u  out  of  the  benefit. 

^  ^J"-^^'  %^'      And  therefore,  22  Ass.  37.  and  23  Ass.  m.    If  tenant 

a.  6.  Co.  17.  a. 

1  Co.  126.  a.     in  dower  enfeoff  a  villain  with  warranty,  and  die,  and 

then  the  lord  enter  and  be  impleaded,  he  cannot  vouch 

the  heir^of  tenant  in  dower ;  and  if  the  lord  had  then  en- 

3  Co.  63.  b.  1    tered  before  the  deaAh  of  the  tenant  in  dower,  that  made 

cj^37i.   Mod.  .^^j^j^^^y^  ^jjj  ^^  ^^  jj^  jie^  Ujg  i^yj  could  not  so 

much  as  rebut  the  heir. 
Mo.  71.  ^i  because  this  is  a  common  recovery,  i  will  onlarge 

myself  a  little  in  it  for  learning's  sake  and  for  use,  though 
it  makes  not  directly  for  the  case. 
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I  am  of  opinion,  that  if  a  man  convey  land  to  me  and      [27  a] 
my  heirs  with  warranty,  and  I  make  a  feoiSTment  or  levy  a      ^-^^s^-^ 
fine,  or  suffer  a  recovery  without  vouching  my  feoffor,  to  b.  24.  Vouch- 
the  use  of  myself  and  my  heirs,  that  yet  I  may  vouch  my  "59. 35!p;33. 
feoffor,  as  I  miglit  do  before,  for  this  is  my  old  fee  simple,  bI^'^S.  K6L»: 
in  the  same  degrees  and  privity  in  effect,  as  before.  ^•'^^'  ^^•^• 

And  therefore  if  I  have  lands,  that  I  hold  in  knight's  coontpieade 
service,  by  priority  and  posteriority,  and  do  make  one  countorp.  * 
joint  feoffinent  of  them  to  mine  own  use,  yet  the  priority  ^'SV'B^. 
shall  remain  as  before,  according  to  the  former  priority;  fjg'^^.filb. 
for  it  is  actum  agere.  as  it  is  holden  in  the  case  of  the  Ap  ji,  63.  Co. 
abbot  of  Bury,  for  the  wardship  of  the  heir  of  Bokenham.  9i.    Preaeiita. 
Dyer  288.  fo.  11.  A.  12.  B.     But  this  case  of  priority  is  wut.  Br.  112. 
there  cited,  as  a  case  ruled  between  the  Lord  Ross  and  24?' iw.' sot.  p.* 
the  Lord  Dacres,  for  the  wardship  of  the  heir  of  Ckwasta-  co^J^V.' 
bles,  for  it  was  holden  that  the  new  use  and  state  was  in  |j.^®7^*- 
degree  the  same  as  before.     And  so  the  principal  case  cipes,  B.  1. 
there  is,  and  if  I  enfeoff  L  S.  to  the  use  of  himself  in 
tail,  the  remainder  to  min6  own  right  heirs,  this  ia  a  re- 
version.    Quo  WaarrantOj  B.  6.   Bedend^  B.  17.    RisceU^ 
B.  57.     Alienation,  B.  8.    Devise,  B.  8.    Sutute  Mer- 
chant, B.  5.     Tail,  B.  32. 

This  point  is  clear  in  case  of  a  recovery  upon  a  title,  to  the  fomrth 
so  it  is  also  in  case  of  a  state  truly  in  the  po9ty  as  tenant  ^b^m^'^*''^ 
in  courtesy,  dower,  lord  of  a  villain,  or  by  escheat.   But  if  ^"^hi^^been 
one  levy  a  fine  to  me  in  fee,  with  warranty  to  me  and  my  7?^^^  ^'^ 
heiifi,  and  I  suffer  a  common  recovery  against  me  to  mine 
own  use,  as  before,  my  warranty  remains,  for  I  am  in  by 
him,  as  I  was  in  before ;  and  if  the  warranty  were  to  me, 
my  heirs  and  assigns,  and  I  suffer  the  recovery  to  the  use 
of  a  stranger,  h%  shall  vouch  my  feoffor  as  my  assignee ;  ^o-  869.  Mod. 
for  common  recovery  is  indeed  an  assignment. 

As  to  the  point  of  vouching  Osborn,  or  suing  loarrnf^- 
tim  of  charters  against  him,  having  formerly  vouched  bilI^ 
and  had  judgment  and  xecompepse ;  it  is  clear  he  cannot 
have  recompense  agaix^  for  the  warranty  is  executed,  sat- 
isfied, and  served  in  the  first  $  as  in  a  ^cire/aicia$  to  exe- 
cute a  fine,  it  is  a  bar  to  plead,  that  it  is  executed  alrea- 
dy, and  that  the  diemandant,  or  his  ancestors,  have  been 
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[27  6]  seised  by  force  of  the  fine.  23  E.  3.  F.  Gatr.  77 y  express. 
If  I  have  recovered  in  value,  I  shall  never  vouch  again 
for  those  lands  by  force  of  the  first  warranty,  because  it 
was  once  executed.  And  by  the  same  reason,  if  I  once 
have  had  judgment  to  have  value  upon  a  warranty,  I  shall 
not  vouch  again  upon  the  same  warranty  for  the  same 
land. 

And  if  you  will  reply  to  me,  that  the  warranty  in  ques- 
tion is  by  Osborn  and  his  wife,  and  the  former  voucher 
was  of  the  husband  only ;  I  answer,  that  then  it  must  be 
understood  that  they  are  two  several  warranties,  and  then 
in  vouching  the. husband  only  he  renounceth  the  warranty 
of  him  and  his  wife,  as  after  shall  be  shewed  ;  but  it  can- 
not be  said  in  this  case,  that  the  warranty  by  the  wife 
should  be  void,  or  so  supposed,  as  in  the  case  10  E.  3. 
52.  where  warranty  upon  a  lease  being  made  to  the  hus- 
band and  the  wife,  the  husband  alone  vouched  over,  and 
averred  that  the  wife  had  nothing,  and  therefore  the  war- 
ranty was  void  unto  her,  which  is  also  the  reason  in  the 
judgment  of  the  case  of  Eare  and  Snow,  Plow.  540.  That 
the  conunon  recovery  against  tenant  in  tail,  and  his  wife 
having  nothing,  shall  bind  the  tail.  But  where  the  woman 
[28]  warrants  on  the  contrary  part,  she  is  bound  though  she 
hath  nothing ;  yet  it  is  true,  that  to  several  respects,  a 
warranty  may  receive  several  satisfactions  by  parcels,  but 
asannd.  180.  not  totally.  And*  therefore.  Hill.  5  Jac.  Regis,  Rot.  941, 
139.  liLu!^'  in  the  King's  Bench,  the  case  was  this;  that  one  John 
RoS'.^.^  Rudge  did  grant  certain  lands  in  South  Molton  in  Com. 
Devon,  unto  John  Pincombe,  for  his  life,  in  the  fifteenth 
year  of  Elizabeth  ;  and  in  the  thirtieth  year  demised  the 
same  unto  one  William  Hunt  for  twsntyone  years,  ta 
begin  after  the  death  of  the  same  John  Pincombe,  and 
after,  32  Elizabeth,  granted  the  reversion  of  these  lands 
unto  Amy  Pincombe  and  others  for  their  lives,  with  this 
express  clause  of  warranty  following,  *  And  the  said 
John  Rudge  and  his  heirs,  all  the  premises  unto  the 
said  Amy,  against  all  persons  claiming  by  the  said  John, 
his  ancestors  or  heirs,  shall  and  will  warrant,  acquit, 
and  defend  during  the  said  term.'    John  Pincombe  at- 
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torned  and  died ;  Amy  and  the  rest  entered,  upon  whom  [28  a] 
William  Hunt  the  lessee  entered,  whereupon  Amy  and  ^--^"v^*-^ 
the  rest  brought  their  action  of  covenant  against  John 
Rudge,  to  the  damage  of  £200 ;  and  the  defendant 
pleaded  in  bar,  that  the  plaintiff  had  formerly  brought 
a  warraniia  charta  against  him  upon  the  said  warranty 
for  the  same  land,  and  that  it  was  yet  hanging  undeter- 
mined ;  and  the  plaintiff  demurred  in  law.  And  it  was 
adjudged  for  the  plaintiff;  and  upon  a  writ  of  error 
brought  in  the  Exchequer  Chamber,  the  former  judgment 
was  affirmed;  the  reason  was,  that  though  the  warranty 
was  annexed  to  the  freehold,  yet  because  the  impeach- 
ment was  only  by  a  lease  foj  years,  for  which  there  could 
neither  be  Toucher  nor  warraniia  charttB^  nor  if  judgment 
had  been  given  in  the  warraniia  charttBf  could  any  execu- 
tion be  made  in  value  for  such  a  lease,  therefore  it  was 
holden  as  a  warranty  real,  if  the  freehold  were  brought 
in  question.  But  when  a  lease  for  years  is  in  question, 
taken  out  of  the  freehold,  it  is  to  be  used  as  a  personal  i  saund.  iso. 
covenant,  and  to  be  satisfied  in  damages.  accord. 

Out  of  which  judgment  it  appears,  that  it  was  allowed  s  ro.  8io, 
by  both  courts,  that  a  warranty  of  charters  will   give 
remedy  for  a  state  of  freehold  defeated  by  entry ;  and 
that  a  warranty  may  have  a  double  execution  for  several 
estates,  and  that  a  warranty  of  itself  real  may  be  used  as 
a  covenant  to  recover  damages ;  and  by  the  same  reason, 
if  a  man  convey  lands  in  fee  with  warranty,  and  the  tenant 
bring  a  warraniia  charily  and  hath  judgment  pro  loco  ei 
iempore,  and  then  a  stranger  recovers  an  estate  for  term 
of  life,  he  shall  sue  an  execution  for  recompense  for  such 
estate  ;  and  if  he  die,  and  another  recover  another  estate  Co.  l.  383. 
for  life,  he  shall  sue  another  execution  for  like  recom- 
pense ;  for  his  recompense  shall  be  according  to  his  loss, 
as  the  books  before  cited  do  prove ;  for  he  loseth  not  the~ 
land  warranted,  but  some  less  estates  out  of  it,  and  so 
the  inheritance  of  the  warranty  remains  still  with  the  in- 
heritance of  the  land.     But  if  once  a  whole  fee  simple  be 
recovered,  and  recompense  for  it,  then  the  warranty  is 
wholly  executed  and  satisfied,  and  so  extinct* 
U 
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[28  6]  This  is  true  in  case  of  a  recovery  and  voucher  proper 

''^^v^^  and  bona  fide;  but  if  the  case  be,  for  example,  that  tenant 
in  taiU  the  remainder  or  reversion  levy  a  fine  to  me  and 
my  heirs  with  warranty,,  and  then  I  suffer  a  recovery  to 
bar  the  remainder,  and  vouch  the  tenant  in  tail  as  I  must, 
and  so  the  recovery  passes  with  his  ordinary  judgments, 
and  after  a  stranger  sues  me  for  the  land  np^n  title ;  in 
that  case  and  the  like,  I  bold  that  I  may  vouch  my  conu- 
sor again,  for  the  other  is  known  in  law  and  to  the  court 
to  be  a  feigned  recovery,  and  by  consent,  and  to  be  but 
part  of  the  assurance .  of  the  land  between  the  parties,  to 
bind  the  remainder  or  supposed  remainders,  and  not  in 
execution  of  the  true  intent  of  the  warranty.  So  there 
are  covenants  for  recoveries  with  double  or  single  vouch- 
er, and  such  would  be  admitted  though  ttiere  were  no 
warranty  at  all. 

But  now  of  the  other  point. 
Point  to  the  If  the  Osborn  vouched  in  the  conunon  recovery  shall 

'     '  be  understood  another  Osborn,  and  not  the  same  Osborn, 

then  it  must  be  understood,  that  RoUe  the  plaintiff  had 
several  warranties  against  several  persons,  and  then, 
when  an  action  was  brought  against  him,  he  could  not 
have  advantage  of  both,  but  must  hold  himself  to  one. 
And  therefore,  9  H.  5. 12.  one  brought  a  scire  fcuAas  upon 
fine,  as  heir  to  two  parceners ;  the  tenant  pleaded  in 
bar  a  fine  levied  by  the  two  parceners  with  warranty,  and 
relied  upon  the  warranty,  and  the  plea  was  holden  double, 
and  he  forced  to  rely  upon  the  warranty  only  of  one.  And 
so  likewise  31  E.  3 ;  Fitz.  Voucher  25.  If  one  have  divers 
warranties,  and  they  fall  by  descent  upon  a  person,  heir 
unto  them  both,  yet  he  must  be  vouched  only  as  heir  unto 
one ;  and  the  reason  is  apparent,  (whether,  you  regard  the 
demandant  or  the  vouchee ;)  for  as  to  the  demandant  it  is 
a  kind  of  plea  in  bar,  and  therefore  ought  to  be  single, 
for  the  demandant  may  counterplead  the  possession  of  the 
vouchee  and  his  ancestors,  which  they  cannot  do  if  they 
be  divers. 

And   again,   the   voucher  of   the   tenant  against  the 
vouchee  is  a  kind  of  demand  or  suit,  and  therefore  ought 


▼ew  winran- 
ranties. 
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to  be  ftingle,  and  the  vouchee  imiy  counterplead  the  lieu,  [29  a] 
which  he  cannot  do  if  they  be  divers.  Hereof  it  follbw-  v^^/-^/ 
eth,  that  when  he  hath  his  choice  of  vouchers,  and  takes 
him  to  be  one,  and  thereupon  {A'oceeds  to  judgment,  be 
loseth  the  other  and  can  never  resort  to  it  again.  As  in 
case  of  divers  pleas  in  bar,  where  the  actions  come  to  a 
final  judgment  upon  one.  But  if  a  man  have  divers  war*- 
ranties  for  the  same  lands,  he  may  have  several  writs  of 
warranty  of  charters,  and  judgment  upon  them  ;  and  so  is 
Fitz.  N.  Br.  135.  I.  and  that  may  give  him  double  remedy, 
or  not,  as  the  case  may  be ;  for  if  he  be  after  sued  for 
that  land  in  an  action  wherein  he  may  vouch  but  one, 
then  he  can  never  take  advantage  against  the  other,  be- 
cause he  did  not  vouch  him  according  to  the  former  rules. 
But  if  he  be  sued  in  an  action,  wherein  he  cannot  vouch, 
but  may  require  plea,  and  he  doth  require  ^lea  of  them 
both,  and  they  both  advise  one  plea,  and  he  plead  that, 
and  lose,  he  eAiall  have  several  recompense  against  either ; 
but  if  they  advise  several  pleas,  he  can  have  no  recom- 
pense but  against  him  whose  plea  he  followed.  But  if 
the  land  be  not  recovered  against  him  by  action,  but  by 
entry  upon  an  eigne  title,  then  he  may  sue  several  execu- 
tions upon  the  several  judgments  in  the  writ  of  watraniia 
charta  against  either  of  them  for  full  recompense,  and  so 
he  shall  have  double  value  for  his  loss  for  either  of  them 
warranted  the  whole,  and  neither  of  them  hath  color  to 
pray  aid,  or  make  use  of  the  recompense  that  the  other 
hath  yielded  for  his  own  ease. 
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▲  deriM  to  tli6  tMta.tor's  ton  and  heir,  and  if  he.  die  wiihoui  ieene,  then  over, 
pasaet  an  eitate  tail  to  the  son. 

He  who  woald  take  hf  a  devise  to  the  r^^  heb-e  male  and  poeterUy  of  the  testa- 
tor and  hie  namtfonver,  moat  be  both  heir  and  male. 

A  deviae  in  fee  aimple  to'ft  person  who  ia  the  deviaor'a  next  heir  and  hia  heira, 
or  to  hia  aon  and  heir  and  hia  heira,  ia  void,  and  the  land  paaaea  by  descent. 

Wamnties  and  estoppels  always  descend  upon  the  right  heirs  general,  and  not 
to  the  heirs  m  gaTelkind,  Borough  English,  d&c. 

If  a  man  having  land  in  Borough  English ,  or  on  the  part  of  hia  mother,  make  a 
feoffment  to  the  «ae  of  himaelf  «nd  hia  heirs,  or  npon  snch  feoffment  resenre  a 
rent  to  himself  and  his  heirs,  it  will  descend  to  his  heirs  at  common  law. 
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[29  6]  George  Counden  the  younger  brought  an  ^ectitme 
^-^^^'^'^  fimuB  against  Thomas  Clerke  of  three  acres  of  pasture  in 
Hiu.  10  Jac.  Newington,  of  the  demise  of  George  Counden  the  elder. 
Cent.  294.^  '  Upon  an  issue  of  not  guilty,  the  jury  found  a  special 
^tsl^^Mo.^.  verdict,  that  one  William  Counden  was  seized  of  the  lands 
Ro^^^  Brn/  ^^  ^®®»  ^^^  ^^^^  them  with  others  in  soccage,  and  had 
129.  Devise  to  iggue  one  Johu  Counden  and  Elizabeth  Counden,  and  that 

the  heir  or 

heinofthe  the  said  Elizabeth  took  to  husband  one  George  Dalton, 
▼iior  most  find  and  had  issue  by  him  Jane  Dalton  and  Elisabeth  Dalton, 
deywB  u!d  ^  &nd  died ;  and  that  William  Counden  made  his  will,  and 
hEr^^.^'^ThS  **  gave  thereby  unto  Jane  and  Elizabeth  Dalton,  to  either  of 
Moor's  rL  orte  ^^^^  *®°  pouuds  a  year,  during  their  lives,  issuing  out  of 
fo.  860.  and      certain  lands  in  Southwark,  called  the  Woolsack  Rents, 

judgment    giv- 
en for  the  de-  and  therein  had  this  clause. 

a^iMt  the  '  Item,  As  touching  all  my  lands  in  Southwark,  and  in 

acv^BOT'^titte.    Newington,   Lambeth,   and   Greenwich,  whereof  I  now 

fn  tSS^cMe^'^  stand  seized,  which  of  right  will,  and  my  only  intent  and 

Svenfor         meaning  is, ''shall  descend  and  come  unto  John  Counden 
lerke,  that  it  /  ,  ,  .     .  ,.•*«. 

for  the  grand-  my  SOU,  after  my  decease,  this  is  my  deviset'  And  then 
heir«  in  default  appoints,  that  Certain  friends  of  his  shall  receive  the 
cause  the  (io^il  profits  of  them  till  his  son  shall  come  to  twentyfour  years, 
cmiid^no^t^take  ^^^  ^^^^  ^^^V  ^^  n^akc  an  account  and  satisfy  him.  And 
^y  ^^'  then  adds  this  clause,  '  Provided,  always,  that  if  my  son 

John  shall  happen  to  decease  without  issue  of  his  body 
lawfully  begotten,  that  then  I  will  all  and  singular  my 
said  lands,  tenements  and  hereditaments,  and  every  par- 
cel thereof,  shall  go  unto  the  right  heirs  males,  and  pos- 
terity of  me  and  my  name  forever,  equally  to  be  divided 
unto  and  amongst  them,  part  and  portion  like.  And  that 
then,  and  in  such  case  I  will  and  bequeath  unto  Jane  and 
Elizabeth  Dalton,  and  to  either  of  them,  one  annuity  or 
yearly  rent  of  £5.  a  year  apiece  more,  issuing  out  of  the 
Woolsack  Rents,  for  term  of  their  lives.'  Then  the  de- 
visor dieth,  and  John  Counden  the  son  dieth  without 
issue ;  then  the  two  grandchildren,  Jane  and  Elizabeth 
Dalton,  enter  as  heirs,  and  make  a  lease  of  the  lands  in 
question  to  the  defendant  Thomas  Clerke,  who  enters, 
upon  whom  George  Counden  the  elder,  being  brother  of 
William  Counden  the  devisor^  of  his  name  and  the  whole 


[30] 
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bloody  entered,  and  made  the  lease  unto  the  plaintiff^      [30  a] 
who  entered,  opon  whom  Gierke  the  defendant  reentered,      ^"^"v**^ 
And  if,  upon  the  whole  matter,  the  entry  of  George  Coun- 
den  the  elder  upon  Gierke  the  defendant  was  lawful,  then 
they  find  for  the  plaintiff,  if  not,  for  the  defendant. 

I  will  make  in  this  case  three  questions.  *  ^-  *** 

Whether  the  limitation  to  the  heirs  males,  &c.  upon  i. 

the  dying  of  John  Counden  the  son  without  issue,  shall 
take  effect  by  way  of  reyersion  or  remainder,  or  else  by 
way  of  original  or  expectant  devise.  For  upon  that  point 
decided  one  way,  will  fall  a  certain  consequence. 

The  next  point  is,  whether  the  limitation,  if  it  were  a  S- 

deed,  could  carry  this  land  t6  the  brother. 

And  the  third  is,  whether  it  can  carry  the  land  to  the  s. 

brother  in  case  of  devise,  as  this  is. 

And  to  the  first,  I  am  of  opinion,  that  the  son  is,  by  the  To  the  fint 
proviso  of  this  will,  made  tenant  in  tail  to  him  and  the 
heirs  of  his  body.     For  the  implication  (which  in  a  will  cr.  Cv.  I6i. 
is  sufiicient  for  that  purpose)  is  plain.     Hereof  it  will 
follow,  that  the  limitation,  after  following  to  the  right 
heirs  males,  &c.  will  be  but  a  reversion,  and  will  vest  also 
in  the  son ;  for  this  is  a  positive  rule,  that  a  man  cannot  v'ent.  372.  s. 
raise  a  fee  simple  to  his  own  right  heirs  by  the  name  of  ^^^  **  ^^' 
heirs,  as  a  purchase,  neither  by  conveyance  of  land,  nor 
by  use,  nor  by  devise.  28  H.  8.'     The  case  of  the  Abbot 
of  Bury,  &.c.  and  the  Lord  Borough's  case,  35  H.  8. 
Dyer  64. 

Nay  more,  4  H.  6.    If  a  man  devise  lands  to  a  person  J,.^^*  ^'* 
that  is  next  heir,  and  his  heirs,  the  devise  is  void,  and  it  Cr.  839.  Pio. 
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works  by  descent.  Mich.  2.  and  3.  Phil.  &  Mar.  Dyer  124.  Dy.'sM.  a.'  Ro! 

Debt  against  an  heir.     The  defendant  pleaded,  that  he  271^'^^^^. 

had  but  the  third  part  of  twenty  acres  by  descent;  the  14^^^ 

issue  was,  whether  he  had  the  whole;  and  it  was  found 

that  the  obligor  his  father  devised  the  whole  to  his  wife, 

until  the  defendant  his  son  and  heir  should  come  unto  the 

full  age  of  twentyfour  years,  and  from  thenceforth  to  him 

and  his  heirs,  and  judgment  was  given  for  the  plaintiff.  But 

it  may  be  so  limited  unto  heirs  entail,  or  to  one  by  the 

name  of  heir  single  in  tail.  M.  4  &.  5  Phil.  &  Mar.  Dyer 
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[306]      156.  the  case  of  Greswbld.    He  made  a  feoffinent  to  A. 
"""f*"^^     for  life,  the  remainder  unto  the  heirs  males  of  the  bodj  of 
And.  3  Co.  L. '  the  feoffor,  the  remainder  to  his  oWn  heirs  in  fee.     The 
ict'.u.'i\o.  father  the   feoffor   had  two  sons,  and  the  elder   bad  a 
s^Le.'^i  Ro!  daughter  and  died ;  and  it  was  adjudged  for  the  daughter 
^7.  N.  Ben!,   against  the  uncle,  either  because  the  entail  to  the  heirs 
males  was  void,  or  because  it  ceased  in  the  elder  son. 
But  P.  2  Eliz.  Dyer  181.     Fish  leried  a  fine  to  the  use  of 
himself  in  tail,  aod  a  farmedon  brought  upon  it  by  the 
issue.     And  the  precedent  words  touching  the  descent  of 
the  land  to  him  changeth  not  the  case,  for  these  reasons. 
ReaMn  1.  First,  it  is  no  express  gill  assertive,  but  a  report  enun- 

ciative,  thus  touching  my  land  (which  my  meaning  is 
shall  descend  and  come  to  my  son,  this  is  my  will)  and  so 
proceeds  to  dispose  it  to  his  friends  for  a  time,  and  then 
chargeth  them  with  the  rents,  and  then  disposeth  of  the 
inherttanoe,  tf^  iff/rO)  not  agreeing  in  appearance  with 
the  descent. 
ReMon  2.  A  second  reason  is,  because  the  declaring  that  the  land 

shall  descend  to  his  son  is  just  the  same  that  the  law 
speaks,  it  is  utterly  void  and  idle,  and  then  the  rest  of  th6 
devises  must  proceed,  as  if  that  had  not  been  spoken  at 
all,  as  the  cases  are  before*  This  I  devise,  that  if  my  son 
die  without  issue,  then  my  land  shall  go  to  my  heirs 
males.  And  therefore  the  case  in  4  H.  6.  and  2  and  3 
Phil,  and  Mar.  -Dyer  124.  before,  is  stronger  than  this, 
where  it  is  resolved,  that  a  devise  made  to  the  son  and 
heir,  and  his  heirs  is  utterly  void,  for  th^i  it  is  not  to  the 
•  •(  heirs  collective,  but  to  the  person  that  is  heir  in  fee.    And 

[  31  ]       though  die  limitation  to  the  heira  males  be  spoken  con- 
ditionally by  the  word,  if  John  die  without  issue,  that  is 
an  ordinary  limitation  of  a  rem.  as  in  a  fine  si  contingaij 
yet  the  rem.  or  reversion  takes  place  presently. 
Roii9on  3.  A  third  reason  is,  that  that  part  of  the  yill  may  take 

effect  in  all  the  words  ;  and  yet  it  may  stand,  as  I  take  it, 
for  the  woitis  are,  that  the  land  shall  descend  and  come 
to  the  son,  which  is  in  all  parts  true,  for  it  shall  come  to 
him  in  tail  by  the  devise,  and  the  reversion  by  descent. 
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Now  if  the  case  shall  be  taken  thus,  then  clearly  if  the      [31  a] 
reversion  vested  in  the  son  in  fee,  it  must  of  necessity  de-      '-■^"v"*-^ 
scend  from  him  to  the  daughters  of  his  sister,  and  not  to 
his  uncle. 

To  the  second  point,  when  the  limitation  is  made  to  '^^^^  tMoU 
ttiQ  heirs  males  or  females,  they  that  will  take,  must  have 
both  words  verified  in  them,  that  they  must  be  heirs,  and 
also  males  or  females.  (1)     But  this  hath  a  divers  consid* 
eration,  and  upon  divers  reasons  in  case  of  descent,  and 
in  case  of  purchase ;  for  the  word  heir  is  sometimes  taken 
absolutely,  and  as  the  Grecians  call  it  ma^vc,  or  simpKci' 
ter;  sometime  »«*«  r«,  or  d€cwihdma  quid^  or  per  acddena; 
sometimes  in  0batraciOj  standing  naked  by  itself,  and  of 
itself;  and  sometimes  in  concreto,  clothed  with  lapd  or 
rent,  in  respect  of  which  he  may  be  heir,  that  is  not  right 
heir,  as  the  word  is  here.     For  example,  the  younger  son  co.  l.  no.  ■. 
in  Borough  English  is  heir,  and  all  the  sons  in  gavelkind;  i4o\^?*io.*a. 
whereof  the  reason  is,  because  the  custom  is,  and  so  must  ^^^*  ^' 
be  pleaded,  that  the  custom  of  those  lands  is,  that  they 
must  descend  to  the  younger  son,  or  all  the  sons ;  so  they 
are  heirs  secundum  quid  of  those  lands  in  point  of  descent, 
or  when  they  descend,  for  then  they  are  within  the  custom 
that  gives  the  inheritance.     Turn  demum  scimus  cum  per 
caus4is  scimus.    But  now  make  the  limitation,  even  of 
land  of  that  nature,  to  heirs  not  in  point  of  descent,  and 
it  will  be  clearly  otherwise.     And  therefore,  if  I  give  i  Co.  los.  b. 
land  in  gavelkind,  or  Borough  English,  to  one  for  life,  the  Co.'l.  10"*^. 
remainder  to  the  right  heirs  of  I.  S,  the  true  heirs  shall  Sy.'iSS!^'*^* 
take  it,  for  this  is  out  of  the  case  of  custom,  and  so  must 
run  to  the  heir  at  the  Common  Law.  37  and  38  H.  8.  B. 
Descents  59.  and  Don.  42. 

Note  also,  that  warranties  and  estoppels  do  always  de-  1  imt.  337.  b. 
scend  upon  the  right  heirs  general,  as  being  to  simple  Mo*ii4.^^"**' 
heirs.  38.  E.  3.  22.     If  there  be  a  warrantor,  who  hath 
lands  in  gavelkind,  the  eldest  son  shall  be  vouched  alone ; 

(1)  An  elaborate  diecaflnoii  of  this  doctrine,  upon  principle  and  an* 
thonty,  may  be  found  in  Har^raye'a  notes  upon  Co.  Lit  note  (3)  p.  24.  b. 
164  b.  See  also  5  Bur.  261&  Wilte  v.  Palmer.  The  decision  in  the 
case  of  Counden  ▼.  Gierke  haa  been  recognised  as  soond  law  in  England 
in  the  recent  case  of  Doe  y.  PerraU,  5  B.  &  C.  4a 
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[31  6]      but  the  tenant  may  also  vouch  the  others  for  the  posses- 
"^-^^^^^^     sion ;  32  E.  ff.  Voucher  94.  that  the  heir  general  shall 
take  such  advantage  of  such  warranty  and  no  other,  ex- 
cept he  comes  in  as  vouched  for  possession  with  the  true 
heir.     Also  estoppels  fall  upon  the  heir  at  common  law, 
and  also  the  daughter,  that  comes  in  by  po$se$i%o  fratris^ 
shall  escape  an  estoppel  of  the  father.  35  H.  6.  33.  Br. 
Estopple  23.  Co.  9.  97.  (2.) 
1  Syd  S6  13        ^^y  more,  if  I  convey  lands  that  I  have  on  the  part  of 
^o-  ^1^^'  ^'  the  mother,  or  in  Borough  English,  to  I.  S.  and  his  heirs, 
Co.  100.  b.  1     without  consideration,  the  use  shall  be  void,  and  so  the 
780.  i  Co.  96.  land  shall  return  again  to  me,  and  to  my  heirs  of  the 
169.  a.^b.  ^'    '  mother,  or  in  Borough   English  as  before ;  for  the  law 
doth  .construe  the  use  of  the  same  in  state  and  quality  as 
the  land  was.     But  if  I  do  declare  the  use  to  me  and  my 
heirs,  or  upon  such  feoffment  reserve  a  rent  to  me  and 
my  heirs,  it  shall  go  to  my  heirs  at  common  law,  for  it  is 
not  within  the  custom,  but  it  is  a  new  thing  divided  &om 
the  land  itself;  (3.)  Trin.  4.  and  5  Phil,  and  Mar.  Dyer 

(2)  Though  the  lien  of  warranty  descends  from  him  who  makes  the 
warranty  to  his  heir  at  common  law,  and  it  cannot  descend  to  the  special 
heir,  yet  the  benefit  of  the  warranty,  being  once  annexed  to  the  land, 
will  go,  in  divers  cases  as  incident  to  the  land,  to  the  special  heir  or  as- 
signee. Thus  a  gift  of  Borough  English,  wi&  a  warranty,  shall  go  to 
the  youngest  son  with  the  lan£  Cited  from  Hal.  MSS.  in  Hargrave's 
notes  to  Co.  Lit  12.  a.  n.  60.  So  also  where  a  man  makes  a  feoffinent 
to  another  of  one  acre  with  warranty,  and  dies  seized  of  another  acre  of 
land  of  the  nature  of  Borough  English,  leaving  issue  two  sons,  if  the  feof- 
fee is  impleaded,  though  the  warranty  descends  only  upon  the  oldest 
son,  yet  he  may  vouch  them  both,  the  one  as  heir  to  tne  warranty,  and 
the  other  as  heir  to  the  land;  but  he  cannot  youch  the  youngest  son 
only  because  he  is  not  the  heir  at  conunon  law,  upon  whom  the  warranty 
descends.  Co.  Lit  376.  a.  So  of  heirs  of  gavelkind,  the  eldest  may  be 
vouched  as  heir  to  the  warranty  and  the  others  in  respect  of  the  inherit 
tance  descended  to  them.  Also  the  heir  at  common  law  and  the  heir 
ex  parte  matema  may  be  vouched ;  etne  de  simUibus,  lb. 

There  is  a  diversity  between  a  warranty  and  an  estoppel  Warranties 
are  favoured  in  law,  being  part  of  a  man''s  assurance ;  but  estoppels  are 
odious.  An  estoppel  on  the  part  of  the  mother  will  not  bind  the  heir 
when  he  claims  from  the  father,  though  he  is  heir  to  the  estoppel.  Co. 
Lit  365.  b. 

(3)  This  doctrine  has  been  since  overruled.  A  man,  seized  in  fee  of 
certain  lands  a  parte  nuUema,  limited  several  estates  with  remainder  to 
his  own  right  heirs,  and  it  was  held  that  the  heir  a  parte  matema  should 
have  it,  being  the  ancient  use ;  and  that  there  was  no  difference  when 
upon  the  conveyance  of  an  estate  any  part  of  the  use  results  by  implica- 
tion of  law,  and  when  it  is  reserved  by  express  declaration  of  the  party 
from  whom  the  estate  moved.  3  Salk.  590,  Abbot  v.  Burton.  Com.  R. 
160.  S.  C.    2  P.  Wms.  139,  Harris  v.  Bishop  of  Lincoln. 
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162 ;  and  that  is  the  reason  of  another  diflference,  9  H.  7.      [31c] 
24.  Shellies  case,  that  land  by  descent  falling  upon  one,      ^-^^^^^*^ 
shall  be  taken  from  him  by  a  nearer  heir  born.     Not  so  of 
these  purchases. 

So  it  is  in  the  case  of  entails,  whereof  the  statute  of 
Westminster  2.  gives  examples,  which  were  fee-simples 
conditional  at  the  common  law,  they  take  their  effect  by 
that  statute  in  cases  of  descent ;  but  where  they  are  not 
in  cases  of  descent,  but  the  limitation  is  immediately,  and 
by  way  of  purchase  to  the  heir  male  or  female  of  tKe 
body,  he  must  be  as  well  right  heir  as  male  or  female  of 
the  body,  that  shall  take,  for  this  is  clearly  out  of  the  let- 
ter and  intent  of  the  statute  of  Westminster.  The  cases  of 
37  H.  8.  B.  JVb^tne  1.  and  40.     Bir  John  Huissey  made  a 
feoffment  in  fee  to  the  use  of  his  wife  for  life,  the  remain- 
der to  his  own  heirs  males  of  his  body,  the  rem.  to  his       [  32 1 
right  heirs,  after  he  was  attainted  of  treason.     The  wife 
dies.  Sir  William  Huissey  prays  an  ouster  le  main,  and 
Whorewood  the  King's  attorney  was  of  opinion  that  he 
should  have  it,  comparing  it  to  an  entail  in  descent,  and 
yet  granted  that  the  rem.  in  fee  failed  for  want  of  heir,  i  Co.  i03.  a.  b. 
where  it  is  clear  by  contrary  opinions  there,  and  so  in 
Shellies    case   without   controversy,  that  the  fee-simple 
vested  in  Sir  John  Huissey,  and  so  was  by  him  forfeited, 
and  that  the  heir  male  of  the  body  failed  in  purchase,  and 
so  all  came  to  the  king. 

And  this  case  is  yet  more  clear,  for  here  the  heirs 
males  are  not  restrained  to  any  body,  which  might  have 
had  some  color  of  help  from  the  statute  of  Westminster. 
But  this  must  be  a  mere  fee-simple,  being  without  body. 

And  again,  if  it  had  been  to  the  heirs  males  of  the  body 
of  the  devisor,  (as  here  it  is  to  the  right  heirs  males  of  the 
name  of  the  devisor,)  it  could  not  have  served  this  brother, 
being  collateral,  as  it  might  have  served  an  issue  male  of 
himself,  if  this  devise  should  be  taken  in  nature  of  a  de- 
vise to  a  man  and  his  heirs  males,  in  which  the  body 
shall  be  understood,  as  I  will  show  you  after  in  a  case  of 
devise. 

12 
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[32  a]  And  to  the  third  point,  whether  this  shall  pass  bj  de- 

^-^"^'-^^     vise,  we  must  pass  between  two  main  grounds,  but  so  as 

To  the  third  «.       ,  •  ,  ^  l  .         ,       • 

point.  we  ottend  neither.     One,  that  the  devise  must  be  taken 

Co.%.\^'n'.a.  according  to  the  intent  of  the  party  devisor.     The  other, 
b.  6  Co.  68.  a.  ^y^^^  ^^^y^  intent  must  be  so  expressed  in  the  will  written, 

that  it  may  be  certain  to  the  court,  and  not  against  law« 
2  Cr.  374.  5         Now  WO  are  in  case  of  names  and  nominations  of  per- 
f^'.a^'^'^^**'  sons,  or  bodies  politic,  or  corporate,  that  may  take,  where- 
of there  are  divers  sorts ;  as  first  the  proper  names,  or  sur- 
immes,  wherein  notwithstanding  there  may  be  ambiguity, 
(as  if  I  devise  land  to  my  son  John,  having  two  of  that 
name,)  averment  who  was  meant,  shall  make  this  certain. 
There  are  also  more  nominations  or  descriptions,  as  by 
1  Inst.  3.  b.       some  dignity,  office,  or  the  like ;  as  to  devise  land  to  the 
Earl  of  Hertford,  the  Lord  Treasurer,  or  the  like ;  and  this 
will  admit  a  description  made  good  by  reputation,  though 
not  by  truth ;  as  land  will  pass,  even  by  conveyance,  to 
one  by  the  name  of  son,  which  is  a  bastard,  or  by  the 
name  of  wife,  which  is  not  lawful,  if  they  be  so  reputed, 
Co.  L.  3.  a.  6    or  knowu  by  that  name.  27  £.  3.  85.  a.  b.     A  grant  by 
Co. 66.  a.    .a.  ^^  abbot  without  any  other  name,  good.  10  H.  4.  5.     So 
one  may  take  by  the  name  of  son,  or  daughter,  if  he  be  so 
known,  although   there  were  no  marriage  between  the 
Mo.  104.  6  Co.  father  ^nd  mother.  1  £.  3.  19.  39  £.  3.  24.     There  are 
if*73. a^isg^a!  namcs  or  designations,  that  have  an  equivocal  amphibo- 
a.^p.^65^io^*  ^^Sy  in. them,  as  puer  for  male  or  female  ;. and  yet  if  it  be 
«S  b  ^^^°"  "^  ^^y  cleared  by  the  contrary,  it  will  prima  fade  be  ta- 
3Cr.  90.  Br.**    ken  for  a  son.  16  Eliz.  Dyer  337,  make  this  the  like  of  the 
77.  *     word  heir,  Feast  of  St  Michael,  by  preeminence,  of  the 

Archangel ;   I  grant,  that  if  a  devise  do  sufficiently  and 
certainly  show  the  intent  of  the  devisor  in  the  substance, 
though  the  circumstances  fail  or  be  defective,  I  care  not. 
I  devise  EccleauB  Sand.  Andrea  in  Holbourn,  21  R.  2.  F. 
Devise  27.     A  devise  unto  a  college  by  a  name  known, 
although  it  be  not  by  the  very  name  of  the  corporation, 
as  to  Trinity  College  in  Cambridge,  it  is  good.    The  case 
JROj843.  Mo.  of  ^he  University  of  Oxford,  Co.  lib,  10.  67.     Note,  by 
Swinb.  109.       the  statute  1  Mar.  devises  to  spiritual  corporations  ena- 
r^iifo.  635. '  '  bled.  M  8.  and  9  Eliz.  Dyer  255.     A  devise  to  my  son. 
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after  the  death  of  my  wife,  gives  an  estate  to  my  wife.      [32  6] 
13  H.  7.  17.  and  29  H.  8.  B.  Devise  48.  2  Cro.  75.  1  Roll.      ^-^-v-«^ 
843,  428,  429.  Plowd.  Com.  521.  a.  Moore,  853.  Plo.  158.  SMdMse. 
a.  414.  a. 

If,  since  the  statute,  a  man  devise  that  his  feoffees  shall 
convey  the  land  to  A.  and  his  heirs,  this  is  an  immediate 
devise  of  the  land.  29  H.  8.  B.  Devise  48.  Qtuere,  if  the 
land  were  never  in  feoffment. 

If  I  devise  lands  to  one  and  his  heirs  males,  without  Co.  l.  27.  t. 
saying  of  his  body,  the  law  makes  it  an  entail  (by  the  ap-  257.  6  do.  I6 
parent  intent)  to  him,  and  to  the  heirs  males  of  his  body  •    *    *  *- 
27  H.  8.  27.  by  Fitz.  and  Shelley,  clearly. 

Therefore  I  hold  the  book,  28  H.  6.  Fitz.  Devise  18.  £p^;f  .^^ 

'  rlo.  414.  D. 

and  Babington's  opinion,  H.  6.  10.  13.  to  be  no  law; 
which  are  thus,  that  if  a  man  devise  land  to  J.  S.  and  his  [  ^^  ] 
heirs  males,  and  he  have  issue  a  daughter,  and  that  daugh- 
ter  have  issue  a  son,  that  son  shall  inherit  by  force  of  that 
devise  as  an  heir  male,  which  cannot  be  ;  for  it  is  opposi- 
turn  in  objecto  to  say,  that  there  should  be  an  entail  to 
heirs  males  of  a  body,  (as  clearly  it  is,)  and  yet  that  an 
issue  by  a  female  should  inherit ;  for  that  were  to  make  it 
a  fee-simple,  and  where  shall  the  land  rest  in  the  mean 
time,  white  the  mother  lives,  and  before  the  son  is  born  ? 
and  what  warrant  is  there,  when  the  devisor  speaks  sensi- 
bly and  certainly,  to  enlarge  his  gift  for  ought  appcarcth 
beyond  his  meaning,  which  is  as  great  an  injury  as  to 
abridge  his  meaning.  I  would  rather  grant,  that  if  a  man 
deviae  land  to  J.  S.  for  life,  the  remainder  to  the  next  Co.  L.  25.  b. 
heir  male  of  J.  D.,  and  die  ;  J.  D.  having  issue  a  daughter, 
who  had  issue  a  son,  and  then  the  daughter  of  J.  D.  die, 
and  then  J.  D.  himself  die,  and  then  the  tenant  for  life 
die,  that  the  son  of  the  daughter  of  J.  D.  shall  have  the 
land. 

The  case  30  Ass.  47.  and  30  E.  3.  27.  where  one,  hav-  Ben.  106  107. 

,  ,      .       1  .  -       Co.  L.  10.  b.  6 

ing  two  sons  and  a  daughter,  devised  it  to  a  stranger  tor  co.  n  a. 
life,  the  remainder  propinquioribua  de  sanguine  puer.  of 
the  devisor,  and  died,  his  sons  having  no  children,  but  his 
daughter  having  two  daughters,  and  it  is  holden  that 
neither  the  sons  nor  the  daughter  can  take,  for  they  are 
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[33  a]      pueri^  and  not  de  sanguine  puerorun^  but  the  two  daugh- 

^"^^^-^^      ters  of  the  daughter  shall  take  for  their  lives,  and  if  there 
were  also  sons  of  sons  or  daughters,  they  should  all  take 

Dy.  304.  a.  Co.  together.  And  that  children  born  after  the  remainder 
vested,  (which  was  after  the  death  of  the  testator,)  should 
take  nothing,  and  that  the  nearest  of  degree  in  blood 
should  take,  and  the  worthiest  in  order  of  djescent ;  for 
the  words  here  do  import  no  respect  of  .dignity,  but 
of  proximity  of  blood.  But  a  devise  made  in  remainder 
to  a  corporation  where  there  is  no  such,  is  void,  though 
there  be  such  a  corporation  made  before  the  remainder 

2 Co. 51. b.  10.  fall;  otherwise,  if  the  corporation  be  begun,  but  no  head 

Co.  L.  j^.  a.  *  yet  chose  Aid  33.  9  H.  6.  23.  and  49  E.  3. 

2Co.5i.b.Dy.       ^^  ^y  Koblc.  2  H.  7.  13.     If  I  devise  lands  in  remain- 

^'^-  der  to  the  heirs  of  J.  S.,  it  is  void  if  there  be  no  such  J* 

S.,  though  there  be  one,  and  heirs  of  him,  before  the  rer 
mainder  fall.  19  H.  8.  8.  If  I  devise  land  to  the  abbot  of 
S.  Peter,  where  it  is  S.  Paul,  the  devise  is  void.     9  H.  6. 

Co.  L.  164.  a.  ^3'  11  H.  6.  12.  Farrington  and  Daylyes  case.  One 
seized  of  land  devised  it  to  A.  for  life,  the  remainder  unto 
B.  in  tail,  the  remainder  unto  the  next  heir  male  of  the 
devisor,  and  the  heirs  males  of  his  body.  The  devisor  dieth ; 
B.  dieth  without  issue ;  the  next  heir  of  the  devisor  was  a 
daughter.  The  clear  opinion  of  the  case  is,  th^t  the 
daughter  shall  have  the  land  by  way  of  reversion,  and 
though  she  have  a  son  after,  he  shall  not  take  away  the 
land.  Chapman's  case.  If  land  be  devised  to  a  stock,  or 
family,  or  house,  it  shall  be  understood  of  the  heir  prin- 
cipal of  the  house  ;  (4.)  much  more  where  the  proper  word 

Co.  L.  73.  a.  of  heir  is  expressed  ;  where  the  case  is  doubtful  the  law 
shall  prevail,  as  Mich.   15  and  16  Eliz.  Dyer  326.     One 

scol's.^^'  ^'  Huntly  having  land,  demiseth  the  same  for  years,  render- 
ing a  rent,  and  after  having  a  son  and  a  daughter,  devis- 
eth  the  reversion  to  them,  and  to  the  heirs  of  their  bodies, 
and  for  default  of  issue  of  the  brother  and  sister,  the  re- 
mainder to  the  right  heirs  of  the  devisor ;  the  brother  dies 
without  issue  )  the  sister  hath  issue  and  dies.  It  was  ad- 
judged that  the  moiety  of  the  reversion  and  rent  should 

(4)  See  5  M.  &  S.  126.  Doe  v.  Smith,  ace. 
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return  to  the  heir  of  the  devisor.     Yet  the  implication  may      [33  6] 

be  so  express,  that  it  shall  change  the  law,  as  Mich.  13     ^•^n^'^^ 

and  14  Eliz.  Dyer  303.     One  having  lands,  wills  that  a  6  Co.  7.  b.  8.  a. 

third  part  shall  go  to  his  eldest  son,  and  the  other  two  ^' 

parts  to  four  younger  sons,  and  the  heirs  nuiles  of  their 

bodies.     And  if  a  child  be  born,  he  shall  be  heir,  and  if  2  Cr.  6fi6. 

all  five  happen  to  die  without  issue  male  of  their  or  any  of 

their  bodies,   then  he  willed  that  the  other  two   parts 

should  revert  to  the  heirs  of  the  devisor.     All  the  sons  Jhowme'acie 

but  one  die.     The  opinion  was,  that  the  survivor  had  an  g*^*^' jj'**®^ 

estate  tail  in  all  the  five  parts,  and  nothing  should  revert  deviM  to  an 

heir  any  may 
as  yet.  take,  that  ia 

And  Hill.  5  Eliz.  Dyer  220.     One  having  land,  part  in  fic^lf.VM "^ 
fee  simple  and  part  in  fee  tail,  reciting  by  his  will  that  SSl^^i.^!^"" 
his  wife  was  dowable  of  the  third  part  of  all  his  lands, 
deviseth  unto  her  the  third  part  of  all  his  lands,  yet  she      [  34  ] 
shall  have  but  the  third  part  of  the  fee-simple.     But  if 
it  had  been,  I  give  unto  her  so  much  of  my  lands,  as  shall 
amount  unto  a  fiill  third  part  of  all  my  lands,  it  had  been 
otherwise ;  so  here,  I  grant,  that  though  this  dovise  will  T^^pio^aS^'b. 
carry  it  but  to  the  very  heir,  because  no  other  sense  ap- 
pears to  the  court,  yet  if  I  say  by  my  will,  I  make  J.  S. 
my  heir,  and  I  give  unto  my  said  heir  my  land,  and  indeed 
he  is  not  so  much  as  of  my  blood ;  or  (as  it  is  here)  I  give 
to  my  heir  male,  which  is  my  brother  George  Counden ; 
or  if  a  man  have  a  house  or  land  in  Borough  English,  and 
buy  lands  lying  within  it,  and  then  by  his  will  gives  his 
new  purchased  lands  to  his  heir  of  his  house  and  land  in 
Borough  English,  for  the  more  commodious  use  of  it,  it 
will  be  otherwise ;  for  here  is  hares  factitius  ox  foetus^  not 
natua  or  tegitimas.    So  the  intent  is  certain,  and  not  |^'"^'  **^' 
conjectural. 

And  that  is  the  reason  of  the  case  of  7  E.  6.  where  land 
is  devised  to  three  brethren  in  tail,  and  that  one  should 
be  heir  to  the  other,  this  makes  cross  remainders. 

Now  the  clause,  that  the  land  shall  be  to  the  heirs  we^orTp^J^-'" 
males,  part  and  part  like,  makes  it  yet  more  repugnant  "■"* "  ^®*^- 
and  insensible ;  for  if  the  heir  be  preferred,  that  should 
be  an  entail,  and  then  none  can  part  with  him.     And  if 
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[34  a]      he  meant  that  all  that  were  males  of  the  name  and  pos- 

"•^"v"^     terity  should  take  together,  then  the  word  heir  is  wiped 

out,  and  then  the  sons  shall  take  equally  with  their  father ; 

like  the  case  of  30  Ass.  (before)  of  proximioribus  de  san- 

isaund.  186.11.  guine ;  and  therefore  since  the  will  is  unsensible,  repug- 
nant in  itself,  and  of  no  certainty,  it  shall  be  void  in  law. 

hiSS^and^Ci^-      lastly,  Ashenhurst's  case  is  even  the  same,  judged  in 

tw.  the  Kings  Bench,  Term.  Sancti  Mich.  Anno  Jac.  Reg.  7. 

Rot.  115.  which  i^as  thus;  William  Beard,  seized  in  fee 
of  a  messuage  called  Beard-Hall  with  the  appurtenances 
in  Beard  in  Com.'  Derby,  held  in  soccage,  having  issue 
three  daughters  Elizabeth,  Emme  and  Katharine,  devised 
the  same  after  his  decease  to  Emme  his  wife  for  term  of 
her  life,  and  after  her  decease  that  his  executors  should 
receive  the  profits  thereof,  until  the  full  sum  of  nine  hun- 
dred pounds  was  received,  for  the  preferment  of  his 
daughters  in  marriage  over  and  above  all  charges,  and 
after  the  nine  hundred  pounds  levied,  the  said  messuage 
should  remain  to  his  right  heirs  males  forever.  And  it 
his  heirs  males  should  disturb  his  executors  in  receiving 
the  profits,  that  then  their  estates  should  cease,  and  the 
land  should  be  divided  among  the  daughters  then  living, 
and  died.  One  William  Beard  was  found  his  heir  male ; 
Emme  his  wife  entered  and  died ;  Elizabeth  his  daughter, 
after  his  decease,  maijied  Ralph  Ashenhurst  the  defend- 
ant, and  had  issue  Randolf  Ashenhurst.  And  Francis 
Curtis  the  plaintiff,  by  a  lease  from  William  Beard  the 
heir  male,  brought  his  action  of  ejectione  firma  against 
Ralph  Ashenhurst,  whereupon  the  special  verdict  was 
found,  fit  mtpra^  and  concluded  that  if  William  Beard 
took  estate  by  the  will  in  remainder ;  then  pro  quef.,  othef- 
wise  pro  defend.  And  upon  argument  the  Judges  gave 
judgment  against  the  plaintiff. 

jndgment.  But  note,  that  upon  that  judgment  a  writ  of  error  was 

brought  in  the  Exchequer  Chamber  ;  and  this  judgment 
of  Counden's  being  thus  urged  to  maintain  the  other,  there 
was  much  labor  to  make  differences;  but  in  the  end, 

Ro.  1  R.  937.    Pasche  17  Jac.  the  judgment  was  affirmed.  (6.) 

(5)  See  5  B.  &  C.  48.  Doe  v.  Penratt,  where  this  case  of  Ashenhurst 
is  cited  with  approbation  by  Bayley  J. 
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[34  6] 
TisDALE  VS.  Essex.  v^-n^-^w 

Brownl.  1  R. 
A  cOTeniat  tkat  the  eOT^untae  ■hall  have,  oeeupy,  and  eajoy  certain  landa  for  aev-  23.  8.  C. 

en  yean,  is  a  leaaa  ',  and  inch  covenant  U  not  broken  by  the  wrongful  act  of  a  jYj^^^** 
stranger  who  enters  and  ejects  the  lessee.  ' 

Elias  Tisdale  brought  an  action  of  covenant  against  Covenant 
Sir  William  Essex,  a  baronet,  and  declared  that  it  was  RoU.  496, 847, 
agreed  between  them,  by  a  bill  of  articles  indented,  in  mo!  sin.  ifo. 
manner  and  form  following.     First,  the  said  Sir  William  ^^^.TiiTgh. 
Essex  convenU,  promisit  et  agreavit  ad  et  cum  pntfaio  ^^  ^JS"**  1' 
Elia,  quod  ipse  idem  Elias  haberet^  occuparet  et  gauderet  S**-^*fc?- 
certain  lands  for  seven  years  from  the  feast  of  the  Annun-  Condition,  b. 
ciation  next  ensuing  the  date  of  the  bill,  and  covenanted  171  ct.iwB. 
that  he  should  quietly  remove  such  buildings,  as  he  should        rn^n 
set  up  at  any  time  within  three  jnonths  after  the  time,  and  scr.  its.  pio. 
that  he  would  make  him  as  good  and  perfect  demise  of  134'a. '  The  ' 
the   premises,  or  security  for  the  quiet  enjoying  of  it,  as  A*^y!*Siciea 
his  counsel  should  think  fit ;  and  the  plaintiff  covenanted,  ^^l^^ 
that  he  would  pay  him  220  pounds  a  year  for  it  during  the  enjoy  lands  for 
term,  and  that  he  would  deliver  up  the  quiet  possession  of  pnt  out  by 
the  land  to  Sir  William  Essex  at  the  end  of  the  term ;  ''^"*' 
and  declared  that  he  entered  into  the  lands  the  next  day 
after  our  Lady-day,  and  that  one  Henry  Elsing  entered 
upon  him  and  ejected  him,  and  hath  held  him  out  ever 
since ;  which  he  lays  to  be  the  breach  of  his  covenant,  to 
his  damage  of  one  thousand  pounds,  and  produced  in 
court  his  bill  of  articles,  dated  in  Fehr.  10  Jacobi;  where- 
upon the  defendant  did  demur  in  law,  and  the  questions 
were  made  two. 

The  first,   whether   this   were  a  naked   covenant,    or 
amounted  to  a  lease  of  the  land. 

The  second,  whether  the  ejectment  by  Elsing,  being  ^'*  ^*'-  *• 
taken  to  be  by  wrong,  because  no  title  was  laid  in  him,  pio.i34.a.i40, 
(and  the  worst  shall  be  taken  against  the  pleader,)  shall  Ig.^pi^JSJ't 
be  adjudged  a  breach  of  covenant  in  this  case.     And  it  i**°*L??*v,* 

.  Cro,  207.  Mo. 

was  adjudged  that  this  was  a  lease  of  the  land  for  seven  ^^'  3  Cra. 
years  ;  for  the  words  haberet,  occuparet  et  gauderet   the  ns!  2  Cro!  n! 
lands,  are  the  perfect  words  to  give  interest.     And  there-  7  Kitch.  iw.  ' 
fore  6  H.  7.  1.  a  licence  to  occupy  is  a  lease,  though  10  Co.  L.45.  b. 
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[35  a]     E.  4.  seemeth  to  make  a  doubt,  that  the  lessor  may  also 

^^fy?^  3  occupy  with  him.     But  21  H.  6.  37.  Paston's  opinion  I 

Leo.  21  Belli,  allow,  that  if  one  license  me  to  sow  his  land,  that  is  no 

104, 

lease.     And  therefore  if  I  sow  the  land,  the  owner  shall 
reap  it.     Also  3  &  4.  Phil.  &  Mar.  Dyer.  150.  one  made 
a  lease  to  another  for  life,  et  proviaum  esty  that  if  the  les- 
see die  within  sixty  years,  that  then  his  executors  and 
assigns  should  enjoy  the  land  in  his  right  for  so  many 
years    as  should  be  behind  of  the  sixty    from  the  date 
of  the  lease  ;  and  the  opinion  of  the  court  was,  that  it 
b.  1  Co*.  165.  a!  was  but  a  covenant.     But  here  is  a  certain  term  from  the 
38i."rRo.  518.  beginning,  and  certain  rents  and  covenants  on  both  sides, 
848.  Mo.  480.   importing  present  possessiou  of  the   land,  and  the  cove- 
nant following  is  but  in  majorem  cautelamy  that  he  might 
require  better  assurance  by  fine  or  the  like,  or  collateral 
security.     And  the  word  convenit  in  this  case  sounds  not 
properly  in  covenant,  but  in  agreement.     And  so  1  E.  6. 
lal't.^.ra!  and  37  H.  8.  Broo.  Leases  60.  convenit  et  concessit  to  one 
iRo ^7*^     that  he  should  have  my  land,  is  a  lease.     And  yet,  in  that 
case,  concessit  is  not  so  much  a  grant  as  an  agreement. 
To  the  second  point,   it  was  adjudged   no  breach  of 

Coyenuit  that  .        *^  ,  ,      ,        ,  ^^  t^    - 

the  lessee  shall  covcuaut ;  yet  it  was  agreed,  as  the  books  are,  20  H.  7. 
nSt*lJgaiMt*  12  ^  46  E.  3.  6.  if  the  lessor  eject  his  lessee,  he  may 
ment^^^57.*  havc  an  action  of  covenant;  and  12  H.  4.  3.  if  a  parson 
li^^Co  to\  "^*1^®  *  lease  for  years,  and  then  resign,  it  is  a  breach  of 
^  ^°;.^l- *•  «  covenant ;  but  the  law  shall  never  juds^e  that  I  covenant 

Cr  EI  214    2  jo 

Cr.  215.  against  the  wrongful  act  of  strangers,  except  my  cove- 

Yeiv.  139. 30,  uant  express  to  that  purpose  ;  for  the  law  itself  doth  de- 
m  Pop?i43.  fei^d  every  man  against  wrong;  and  therefore  26  H.  8.  3. 
Jones '360*362.  ^^  ^  Warrant  land  unto  you  expressly,  yet  I  shall  not  de- 
icro.5.   1       fend  aeainst  tortious  entries.     But  Mich.  15  and  16  Eliz. 

Saund.  178;  8  ®  ,  ,      *  i     n        • 

Co.  133.  b.  Br.  Dyer  328.  an  express  assumpsity  that  the  lessee  shall  enjoy 
38.  48  E.  3. 2!  quiete  etpacifice  ahsq.  interruptione  alicujus,  will  bind  me 
S'lio*^*^*  against  wrongs;  and  Hill.  33  Eliz.  Wilson  and  Foster 
crii'i/scro.  l>rought  an  action  of  covenant  against  Leonard  Mapes  in 
1^* 'iRoT^**'  ^^^  King's  Bench,  and  the  case  was  thus,  that  Mapes  had 
430.  Lev.  i  R.  leased  unto  them  the  parsonage  of  Brankester  for  a  year, 

324.   Mo.  176.  11,  •  I 

Co.  L.  334.  a.    and  covenanted  to  save  them  harmless  concerning  the 

Dv  30     Cr  • 

jac.  383, 425,    premises,  and  the  profits  of  the  same  to  be  received  for 
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that  year  against  one  Blunk^  parson  of  Brankester,  and      [35  6] 
they  alleged  that  Blunk  thfi  parson  had  ejected  them  with-     ^^^-^n^-^^^ 
in  the  year.     And  though  tha)  were  taken  by  the  court  to  i  ho.  4»). 
be  a  wrongful  ejectment,  (for  though  he  were  parson,  yet  ^"^*  ^'  *^- 
there  might  be  many  ways  to  make  his  ejectment  wrong- 
ful, and  the  worst  shall  be  taken  against  the  pleader,)  yet 
it  was  adjudged  that  the  covenant  was  broken,  for  two  rea- 
sons ;  one,  that  it  was  to  save  harmless  for  the  receipt  of 
the   profits ;   the   other,   against  a  person  certain  ;    both 
which  did  import  that  they  should  receive  no  harm  by  that 
parson  touching  the  profits.  (1) 

(1)  A  general  covenant  for  quiet  enjoyment  extends  only  to  entries  and 
interruptions  by  those  who  have  lawnil  title,  but  not  by  wrong-doenr.  6 
Moss.  246,  EUis  v.  Welsh.  3  T.  R.  584,.  Dudley  v.  Folliat.  3  Saond. 
178.  n.  (8.) 

An  instrument  purporting  to  be  but  an  agreement  for  a  lease  will 
sometimes  be  construed  as  amounting  to  a  lease  «n  jprwMfUt.  3  Johns. 
44,  Hallett  v.  Wylie.  5  Johns.  74,  Thornton  v.  Payne.  10  Johns.  336, 
Jackson  v.  Kiesselbrack. 


Harrington  vs,  Deane. 


[36] 


D.  being  authorized  by  H.  to  receiye  a  debt  due  to  him  from  R,,  was  fUrther  a«-  Xermino   B. 

tboirized  by  R.  to  borrow  the  money  of  B,  to-whom  R,  gave  hia  own  bond  for  the  Hill,  anno  10 

amount.    Held  that  D.  was  liable  in  an  action  of  aecaunt  to  H,  for  die  money,  ^i^^S-  ^^^ 

*  .  35KJU. 

as  his  receiver. 

Thomas   Harrington   brought   an   action    of  account 

against  John  Deane,  to  render  him  an  account  of  two  BrowxU.  i  r. 

hundred  pounds  of  money,  received  by  the  ^hand  of  Sir  ooidtborou^ 

John  Rotheram,    knight,  &c.      The  defendant  pleaded  ^^l""^!" 

that  he  was  never  his  receiver  of  any  such  sum  or  any  part  c«Jp^  By 

thereof,  by  the  hands  of  the  said  Sir  John  Rotheram.  and  to  whose' 

The  jury  find  that  the  said  Sir  John  Rotheram  was  in-  a.  pio.  92.  b. 

ill  F  ^  in  ■ 
debted  unto  Harrington  in  two  hundred  pounds,  and  that  co.L.m."a.* 

Harrington  willed  Deane  to  require  and  receive  the  money  v*Siw>r.^6i. 

of  Rotheram  for  him,  whereupon  Rotheram  prayed  Deane  JdTn\h«  ewe 

to  borrow  two  hundred  pounds  for  him  of  anybody,  and  J^^^J^^J*** 

to  pay  it  over  from  him  unto  Harrington,  and  he  accord-  should  account 

ingly  borrowed  two  hundred  pounds  of  one  Mrs  Stanhope  money  receiv- 

for  Rotheram,  and  received  it  of  her  to  pay  over  unto  because  he  bad 

13 
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[36  a]  Harrington,  and  he  appointed  his  wife  accordingly  to  pajr 

\^^s/-^^  it  over  unto  Harrington,  and  Rotheram  gave  bond  to  M» 

hadawaiTMt  Stanhope  For  it.  Aad  if  opon  the  whole  matter,  &c.  And 

°K»ieT  of  Sir  it  was  adjudged  una  voce^  that  the  action  was  well  brought, 

am,  and  Sir  and  that  the  Verdict  did  maintain  it,  in  sort  as  it  was  laid; 

was  bound  to  foT  it  appears  plainly^  from  the  beginning  to  the  end  of 

M.  s.  for  It.  ^^  Qwii^^  that  Deane  the  defendant  was  made,  and  took 
upon  him  to  be  servant,  as  well  to  Harrington,  to  ask  and 

Commifsion  receive  two  hundred  pounds,  as  to  Rotheram,  to  borrow, 

works  apon  *-  * 

that,  that  waa    where  he  could,  two  hundred  pounds,  and  that  not  only 

not  then  in  ,      .  tx       •  •  •  i 

being.  to  the  intent,  to  pass  it  over  unto  Harrington,  but  with  an 

express  commission  to  pay  it  over  indeed.  Both  which 
commissions  he  did  accordingly  execute  in  all  the  parts ; 
so  that  though  it  appear  not  that  Mrs  Stanhope  lent  the 
money,  to  be  paid  over  unto  Harrington,  yet  it  is  found 
that  Deane  received  it,  as  lent  to  Rotheram,  whereby  it 
became  Rotheram's  money,  the  rather  when  he  had  given 
bond  for  it ;  and  that  the  same  receipt  was  to  pay  over 
^  unto  Harrington,    by  force  of  the  first    commission   re- 

ceived from  Rotheram,  and  the  intention  of  Deane  hin^ 
self. 

So  as  in  the  same  instant  it  became  first  Rotheram's 
money,  and  by  him,  as  it  was  delivered  over  unto  Deane,  to 
be  paid  unto  Harrington  for  his  debt,  (though  it  never 
came  to  Rotheram's  own  hand  actually.)  And  so  it  be- 
came Harrington's  money,  received  by  the  hands  of  Roth- 
eram, according  to  the  declaration. 

And  though  the  books  of  1  E.  5.  and  other  books  be, 

^'i64.'4pf.''  that  if  A.  deliver  money  over  to  B.  to  deliver  and  pay  over 

a  138.  a.  'Dy.  ^^  q^  ^^iBX  in  this  case  B,  is  answerable  to  two  actions  of 
account,  conditionally,  as  the  books  are,  yet  as  this  .case 
is,  Rotheram  could  never  have  had  an  action  of  account 
against  Deane  for  his  money,  because  he  had  put  himself 

Jm.  eik"  '  out  of  the  property  of  it,  by  appointing  Deane  to  pay  it 
oyer  unto  Harrington  for  his  debt,  and  Harrington  had 
accepted  it,  and  made  it  his  satisfaction,  by  appointing 
Deane  to  receive  it  by  the  hands  of  Rotheram,  and  Deane 
had  received  it  to  that  intent,  and  in  execution  of  all 
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parts  of  that  agreement,  and  so  all  parties  were  bound     fSQ  bl 
by  it,  (i)  ,1;^^ 

(l)  Where  money  10  delivered  ta  one  person  to  be  paid  oror  to  anoth- 
er, the  latter  may  mainUin  an  .action  affminat  the  fonner  to  recover  the 
amount,  aa  upon  an  knpUed  promise,  lUthough  there  be  no  privity  be- 
tween thepartiea.  17  Mass.  400,  Arnold  v.  Lyman,  Id.  576,  HaUv. 
Marston.  Generally  he  for  whose  benefit  a  promise  is  made,  may  main-  * 
tarn  an  action  upon  it,  though  the  promise  was  made  to  another,  and  not 
lobim.   Com.  Dig.  Action  upon  the  Case  apondteicflysd.  £. 


Dbu&t  vs.  Kbnt. 

Q.  Imped. 

ProhibitiMiorwMteiiMybeffruitadoBfaniuMof  th«  plaintiff  in  ifM^  Prohibition  of 

DauRT  brought  a  quare  in^^.  against  Kent  the  incum-  ^  JL^. 
bent  and  others;  and  upon  surmise  made  to  the  court,  SL*^ 'St^*'^^ 
that  Kent  did  fell  timber  upon  the  glebe,  and  upon  the  ^  ^'^\^ii 
lands  of  copyholders,  holding  of  a  manor  parcel  of  the  Co.98.b.  n. 
rectory,  the  court  granted  a  prohibition.  fii,'  ^'  *  ^' 


Pine  vs.  Leicester.  Debt 

The  action  of  debt  for  the  wreanges  of  a  tent-ehuge,  brought  by  the  executor  of         [37] 
the  grutee  ■gainettfae  aaeignee  of  the  gnntor,  ia  local. 

Hugh  Pine  of  Lincoln's  Inn  brought  an  action  of  debt  ^^^\I' 

in  the  county  of against  the  Countess  of  Leiees-  L!^i6rii  S'*' 

ter,  and  declares  that  the  Earl  of  Leicester,  being  seized  S?^^^c« 
m  fee  of  the  manor  of  Cleobury  in  the  county  of  Salop,  L«teh.  in, 
granted  a  rent  charge  of  100  pounds  per  annum,  out  of 
the  manor  unto  one  Foster  and  his  wife  for  their  lives,  and 
then  lays  the  death  of  the  lord  of  Leicester,  and  how  the 
ma«or   came  to  my  lady,   and   then  the  death  of  Fos- 
ter and  his  wife  last.     And  now  he,  as  executor  to  Foster 
and  his  wife,  brought  this  action  for  arrearages  of  rent  in- 
curred in  their  life,  while  the  manor  was  in  the  hands  of 
the  lady  ;  and  this  action  being  laid  in  a  county,  where  it 
was  supposed  Pine  was  strong,  it  was  moved  to  be  laid 
in  a  more    indifferent  shire.       Whereupon  I  said,  that 
they    were  not  well   advised ;   for  this    kind   of   action  icco^df'fcw. 
of  debt   was   local,   and  must    needs    be    laid   where  ^yS^m. 
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[37  a]      the  land  was,  because  the  lady  was  not  chargeable,  but  in 
^,^-v^^/    respect  of  the  possession  ;  whereupon  serjeant  Harris,  be- 
'  Cro?'i83!**   *    *°8  ^^^  ^^  counsel  in  this  case,  confessed  it  had  been  so 
adjudged  in  another  case.  (1) 

(1)  Actions  for  the  recoyery  of  rent  are  founded  either  on  prMhf  of 
€ontracty  or  on  prvniy  ofetiaU 

Privity  ofconlrad  is  that  relation  which  is  created  by  the  contmct  it- 
self, between  the  contracting^  parties,  and  their  personal  representatives 
respectively,  and  which  subsists  forever. 

Privity  of  estate  is  that  relation  which  subsists  between  the  tenant  in 
possession  of  the  term,  and  the  reversioner,  whether  they  were  the 
original  contracting  parties  or  their  assignees  j  and  this  relation  is  trans- 
ferred whenever  either  the  term  or  reversion  is  assigned. 

When  the  action  is  founded  on  privity  ofcontracty  it  is  transitory,  and 
the  venue  may  be  laid*  in  any  counbr ;  but  when  it  is  founded  on  privity 
qfesttUe^  the  action  is  local,  and  the  venue  must  be  laid  in  the  county 
where  the  land  lies.  3  Co.  23,  Walker's  case.  6  Mass.  931,  Lienow  v. 
Ellis. 

The  case  in  the  text  was  brought  by  the  executor  of  the  grantee  of 
the  rent-charge,  against  the  assignee  ot  the  grantor.  By  the  rule,  there- 
fore, it  was  local,  being  founded  on  oivity  ofetMLe  only.  But  if  it  had 
been  against  the  grantor  himself,  tnouffh  by  the  executor  or  personal 
representative  of  tiie  grantee,  it  would  have  been  transitory,  as  being 
founded  on  privUy  of  contract. 

It  appears  therefore  that  the  action  of  debt  for  rent  is  sometimes  lo- 
cal and  sometimes  transitory.  When  it  is  brought  by  the  lessor  or  his 
personal  representative  against  the  lessee  or  his  personal  representative, 
It  is  founded  on  privity  of  contract  and  therefore  transitory.  It  may  be 
brought  in  England  though  the  land  lie  in  Ireland  or  Jamaica.  2  Stra. 
776,  Patterson  v.  Scott  2  Salk.  651,  Way  v.  Yally.  6  Mod.  194.  S.  C. 
1  Chitty  275.  But  if  the  action  be  brought  ugainst  the  executor  of  the 
lessee,  not  merely  in  his  representative  character,  but  to  charge  him  as 
assignee,  for  rent  accrued  in  his  own  time,  it  is  then  founded  on  the 
mere  privity  qfestatCj  and  therefore  local.  1  Chitty  275.  So  if  the  lessee 
or  his  executor  assigns  the  term,  the  lessor,  in  caae  he  has  not  accepted 
the  assi^ee  as  tenant,  may  maintain  an  action  of  debt  against  the  les- 
see or  his  executor,  in  his  representative  character,  for  rent  accrued 
after  the  assignment,  and  such  action  being  founded  on  the  privity  of 
contract,  is  transitory.  But  if  the  lessor  has  accepted  of  the  assignee 
as  his  tenant,  by  receiving  pavment  of  rent  of  him  or  otherwise,  he  can- 
not, afterwards^  maintain  such  action  against  the  lessor  or  his  executor, 
because  the  privity  ofcontradiB  thereby  destroyed, as  well  as  the  privity 
of  estate.  Cro.  Jac.  334,  Mar^  v.  Brace.  3  Mod.  325,  Coghill  v.  Free- 
love.  ISaund.  241.  n.  (5.)  3  Co.  22,,  Walker's  case.  Cro.  Eli^715, 
Marrow  v.  Turpin. 

But  if  an  action  of  debt  for  rent  be  brou^^ht  by  or  against  the  assignee 
of  (he  term  or  reversion,  it  b  then  founded  only  on  privity  of  estate  and 
the  venue  must  be  laid  in  the  county  where  the  land  lies.  1  Wils.  165, 
Thrale  v.  Cornwall.  2  Johns.  Cases  335,  N.  York  v.  Dawson.  And  it 
will  make  no  difference  if  the  rent  reserved  is  payable  at  the  place 
where  the  venue  is  laid.  Cro.  Car.  183,  Bord  v.  Cudmore.  2  Salk.  651, 
Way  V.  Yally.    6  Mod.  194.  S.  C. 

The  action  of  assumpsit  or  debt  for  use  and  occupation  is  always 
founded  on  privity  of  contrad  and  therefore  transitory.  6  East  347, 
Kinjr  v.  Frazer.  1  Taunt  570,  Kirtland  v.  P<»nsett.  2  Johns.  Cases  355, 
N.  York  V.  Dawson. 
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The  ftction  of  covenant  a]ao»  when  brought  by  and  agaiiwt  the  origin-  r37  C] 
al  parties  or  their  personal  representativea,  is  founded  on  privihf  o/eon^  ^  ^ 
froetp  and  therefore  transitory.  2  East  579,  Stevenson  ▼•  Lamlwrd.  1 
Chitty  274.  And  such  action  may  be  maintained,  on  an  express  coven- 
ant, but  not  upon  an  implied  one,  and  though  debt  cannot,  after  the  les- 
see has  assigned  his  term,  lind  after  the  lessor  has  accepted  the  as- 
signee as  his  tenant,  even  if  the  assignment  was  made  at  the  lessor's  re- 
quest Cro.  Jac.  309,  Barnard  v.  GodscaD.  Cro.  Car.  188,  Bachelour  v. 
Gage.  Sed  vide  Ham.  on  Parties  Sfc.  199,  d  sef .  So  the  action  will  be 
transitory  if  it  be  brought  by  the  assignee  of  the  reversion  against  the 
lessee.  I  Saund.  237,  Thursby  v.  Plant ;  but  if  it  is  brought  by  the  lessor 
or  the  assignee  of  the  reversion  against  the  assigoee  of  the  tenn»  it  is 
locaL   1  Saund.  241.  b.  n.  (a)   1  Oiitty  275. 


CUMBEBLAND    VS.    CuMBEBLAND. 

V^fim  waste  alleged  in  seTenl  towni,  and  teTend  ifliuet  joined,  one  ren.  foe.  may 
be  allowed  to  try  them  all  3  but  such  ven,  /ae.  must  arise  from  all  the  places 
whence  all  the  iaaoea  arias,  and  from  no  more.  Vide  ante  6  b.  Crow  v.  Bdwards. 

A  ven»fac,  to  try  ieTeral  iMttea  cannot  be  good  for  part  and  void  for  part ;  and  if 
erroneous  through  the  fault  of  the  court,  will  be  disallowed  by  them,  ex  oficiOf 
without  motion. 

Waste  assigned  in  the  deelaratien,  ia  a  town  not  naaed  in  the  Original,  is  an  incor- 
ahlp  variance,  and  abates  the  writ. 

The  Earl  of  Cumberland  brought  an  action  of  waste  <  ^*^-  ^o- 
against  the  Countess  of  Cumberland  dowager,  and  laid  the  eari  against 

1  .-  ii**i  14*  the  countess  of 

the  waste  in  the  writ  among  other  thmgs  m  the  castle  of  Cumberland, 
Burgehanii  (but  did  no  otherwise  assign  any  town  where  I^usm.^^^Co. 
the  bastle  stood,)  and  other  wastes  in  the  towns  of  Burge-  YeA^^^ij^^' 
ham^  Flaxbridge  and  Appleby,  and  then  in  his  declaration  ^^•o^^^T 
assigned  waste  in  the  places  and  towns  mentioned  in  the  187. 
writ;  and  one  other  town  called Langton,  not  contained  in 
the  writ,  whereupon  eighteen  several  issues  were  joined, 
whereof  one  was  concerning  the  reparation  of  the  castle 
of  Burgeham,  and  none  concerning  anything  of   Flax* 
bridge.     And  there  was  one  t;en.  fac.  for  the.  trial  of  all 
these  issues,  which  did  arise  from  the  towns  of  Burgeham, 
Appleby^  and  Flaxbridge.  Whereupon  after  trial  of  these 
issues,  whereof  fourteen  were  found  for  the  countess,  and 
four  for  the  earl,  and  motion  made  in  arrest  of  judgment 
for  mis-trial,  by  the  counsel  of  the  defendant,  it  was  re- 
solved by  the  -court,  though  they  were  all  several  issues, 
and  might  be  tried  by  several  ven.fac,y  and  then  every  ven. 
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[37  c]     /tfc-  should  have  come  from  the  place  where  the  particu- 
^^^-N^^^     lar  issue  did  arise,  yet  in  such  cases  as  this,  one  ve$L,  /ac 

S  Cro  86   SCr  '  ^  ^^^ 

114,836/2  Cro*.  was  allowed  to  try  them  all,  for  avoiding  of  multiplicity  ; 
'^'  ^  ^!&i     ^^^  ^^^^  ^^^^  ven.fac.  must  arise  from  all  the  places,  from 


mi  do!"'*  whence  all  the  issues  do  arise,  and  from  no  more,  as  a  com* 
lU'b^^tc  ^^^  ^^*  ^^^*  ^^^  ^^^  issue  ought  to  be.  Now  here  the 
299!  'sRoU.  V€n.fac,  offended  in  both  these  }  for  the  t^en.  fac.  did  not 
come  inter  alia  de  vicimio  ca^ri  de  Burgeham^  for  a  castle 
will  bear  a  venue  but  from  the  town  of  Burgeham,  as  if  it 
must  be  understood  to  be  in  the  town,  which  is  not  so, 
though  a  parish  church  shall  be  intended  within  the 
parish. 

The  other  fault  was,  that  the  t^en.  fac.  was  awarded 
from  one  town  inter  oZta,  from  whence  no  issue  did  arise, 
which  also  was  not  allowable ;  whereunto  the  plaintiff's 
counsel  gave  these  answers,  that  this  ven.fac.  though  it 
were  but  one  in  facto^  yet  in  the  law  and  effect  it  was  as 
several,  and  then  it  might  be  void  and  avoided  for  one  is^ 
sue,  and  yet  stand  good  for  other  issues,  wherein  those 
F.  N.  a  21  F.  faults  were  not.     And  the  rather  as  this  case  was,  because 
cf^t^'.  5  ^h^se  faults  of  the  ven.fac.  were  concerning  these  issues 
8  Co^N*Co  ^"'y*  ^^^^  ^®'®  found  for  the  defendant,  and  she  should 
99.  2  C'99-9  X  not  be  received  to  assign  fault  or  error  in  that  made  for 
her.      Whereunto  it  was  answered  by  the  court,  that  the 
ven.  foe.  being  one  indeed,  could  not  be  made  good  in 
part,  and  void  in  part,  and  especially  where  a  town  was 
added  to  the  ven.fac%a8i  which  could  not  be  applied  more 
to  one  issue,  than  to  another,  and  therefore  was  vicious  to 
all ;  and  being  the  fault  of  the  court,  was  to  be  disallowed 
by  them  ex  officio^  though  the  defendant  said  nothing. 
The  other  fault  was,  that  the  assigning  of  waste  in  the 
tween  £e  writ  declaration  in  a  town  not  mentioned  in  the  writ,  was  a 
£&iitfatioii.  I  variance  from  the  original,  and  a  fault  incurable  to  the 
^'  Jraet^^'   whole  writ,  and  the  fault  in  the  declaration  remains,  and 
is  to  be  pleaded  in  the  abatement  of  the  wVit ;  whereupon 
judgment  was  given  qd.  cassetur  hrc^  and  the  plaintiff  re- 
solved to  take  a  new  writ,  and  begin  again.  (1) 

(1)  According  to  the  modem  practice.,  a  plea  in  abatement  on  account 
of  a  variance  between  the  writ  and  declaration,  cannot  be  pleaded.    It 


[38] 

Vviuce  be- 


904. 
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wu always  accoaaiiTy,  as  amatter  of  foramnrepanitory  to  piaadkig  such  T^  a] 
p]ea«  to  demand  oyer  of  the  writ,  as  the  fact  upon  which  it  was  founded  "-  -^ 
could  be  aoeertained  oxdy  hy  examination  of  uie  writ  itself.  But  both 
the  courts  of  King's  Bench  and  Common  Pleas  have  established  a  rale 
that  oyer  shall  not  be  granted  of  the  original  writ  Doug.  215,  Boats  v. 
Edwards^  aad  note  (a.)  The  indirect  effect  of  this  rule  has  been  to 
abolish  in  practice  all  pleas  in  abatement  founded  on  objections  of  this 
kind,  in  Emgland. 


Cope  vs.  Lkw7N« 

A  deehunttion  by  an  adminiftiailor  upon  a  pioiiiiae  to  hit  intaataAe  if  not  good  with- 
out Kprofert  oi  the  letters  of  adminiatmtion.  (1 )    Steua  if  it  be  for  a  wrong  done  i|i,^  IftJwc.  Rot 
to  himaelf  as  adminiatrator  ^  as  in  debt  for  an  escape  in  his  own  time.  (S)  1704.   Letters 

Oi  Soimmsxpar 

Cope  brought  an  assumpsit  against  Lewyn,  and  de-  ^b  »>^p^o- 
clared  upon  a  promise  made  to  the  intestate,  and  then  lay-  R.  9.  Wineb.' 
eth  the  death  of  the  intestate,  and  that  the  administration  a.'ioco.'M.bw 
of  his  goods  was  committed  to  him  by  the  bishop,  &c.  cn!'m.^^ 
All  well,  saving  that  he  did  not  say,  that  he  produced  his  ^St£i!  *vuk 
letters  of  administration  in  court.      Upon  issue  mm  as-  ^- S*-  ^JJ: 

'^  a.  149.  a.  8  Co. 

sun^sitj  it  was  found  for  the  plaintiff;  and  upon  motion  of  88.  a.  9  Co.  m. 
Hutton  in  arrest  of  judgment,  the  court  was  of  opinion,  »o.  25.  a.  2 
that  the  plaintiff  could  not  have  judgment,  for  it  is  of  the  xS^Dj!  195! 
substance  of  the  action  that  he  be  a  sufficient  adminis-  gcofS'^Tal 
trator,  and  though  he  hath  pleaded  it  so,  yet  he  must  show  J^^i^**55 
it  to  the  court,  that  it  may  appear  to  them  that  it  is  as  he  i^jj^^ 
hath  pleaded ;  as  upon  a  plea  upon  a  deed,  the  deed  must  Sid.  98, 249.  5 
be  showed  in  court;    and  the  defendant  may  deny  the  Cro.  960,961, 
committing  of  the  administration,  notwithstanding  that  he  f^t.  16  \V<&r. 
hath  letters.  (1)     Yet  serjeant  Harris  produced  a  prece-  jsi^'aSdCM, 
dent  out  of  the  King's  Bench,  Trin.  12  Jac.  where  one  ^^7*'/  gn^' 
Barret  brought  an  action  upon  the  case  against  one  Winch-  n  b.  26  h.  6/ 
combe,  sheriff  of  Oxfordshire,  and  declared,  that  whereas  b!  Ap.272l 
upon  an  action  of  debt  brought  by  him  as  exeeutor  to  one  2^.*  a.  285.  b,* 

8E.4.7.1Inst, 

(1)  The  omission  of  profert  of  letters  testamentary  or  letters  of  tA-  ^**'  *•  ^***'*' 
ministration,  in  declarations  and  pleadings  by  ezecntors  and  administra- 
tors, is  now  aided  by  Stat  4  Ann.  c.  16.  s.  1.  unless  the  other  party 
demnr  specially  for  the  defect 

In  Massachusetts,  executors  and  administrators  do  not  make  profert, 
in  pleading,  of  their  letters  testamentary  or  letters  of  administration,  and 
in  an  action  brought  by  them,  they  do  not  set  forth  where  or  by  what 
authority  such  letters  were  gfranted.  11  Mass.  314,  Lanffdon  v.  Potter. 
If  the  defendant  in  such  action  would  object  to  their  authority,  it  must 
be  br  plea  in  bar,  or  abatement  i^Ib.  3  Man.  Sl  SeL  553,  Thjime  v. 
Protneroe. 
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[38  6]      Lancelot  Barret  against  one  Long  the  defendant,  the  de- 
^"fy^^     fendant  had  him  in  custody  upon  a  capiaa  utlagatum,  and 

tor  bringH  ac-  .  ,  , .  , 

tions  of  escape  suffered  him  to  escape,  notwithstandmg  the  exception^ 
^e  VflUumInt  judgment  was  given  for  the  plaintiff.  (2)  But  that  differs 
from  the  former ;  for  the  escape  was  a  wrong  done  to  the 
executor  himself,  though  it  be  true  that  the  damages  to  be 
recovered  shall  be  assets  in  his  hands  ;  for  so  shall  they  be 
in  all  possessory  trespasses,  and  also  the  producing  of  his 
letters  in  his  first  action  is  somewhat. 

(2)  Seepost  218,  Chester  v.  George.   272,  Lancastell  v.  Sidley.  n.  (1.) 


Court  of  wardi.  t      ,     ^ 

Out  of  the  John  Jon's  Case. 

ceurt  of  wards 

came  thia  ease  Repugnancy  in  office  found  makes  it  void. 

unto  ufl. 

Re^^ancy  in  Upon  a  numdamu8  after  the  death  of  John  Jon,  it  was 
^ce  makea  it  found  that  die  obttus  8ui  he  was  seized  in  dom.  siw  ut  de 
/cedo  of  the  manor,  called  Sutton's  manor  in  Barrow  ;  and 
that  he  being  so  seized,  postea^  scilicet  10  Martii  42  Eliz. 
did  therefore  infeoff  one  Winchcombe  to  the  use  of  him- 
self for  life,  the  remainder  to Welcome  in  fee,  and 

then  concludes  quodprad.  John  Jon  sic  de  omnibua  diet, 
prcBtniasis  modo  et  forma  supradiciis  aeisitus  existens  de 
tali  statu  auo  de  eisdem  obiit  sic  inde  seisitus  12  Martii  8 
Jac.  And  my  Lord  Chief  Baron  and  I  ruled  this  office  to 
b^  void  for  the  repugnancy  of  the  finding  of  the  estate, 
whereof  he  died  seized,  and  so  ordered  a  new  office  to  be 
found. 


Warda, 


Dawtby's  Case. 


a  mdhu  wqtdrefidtim,  and  the  office  taken  thereon  are  void,  if  it  doea  not  ahow  the 
warrant  upon  which  the  former  office  was  taken. 
Jtfe/ttw  t/unriT' 

end.  not  shew.       And  another  case  was  this.     An  office  was  found  by 

of*the*teT3?  commisioners  after  the  death  of  William  Dawtry  esquire, 

**^*'  at  Chichester,  whereupon  a  melius  inquirend.  went  forth 

and  recited  but  thus,   Cum  per  quandam  inquisitionec. 

captam  Chichester  catgpertum  existit,  ^c. ;  and  doth  not 

say  that  it  was  either  by  commission  or  writ,  or  befor 
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whom  ;  whereupon  we  held  it  void,  and  the  office  that 
was  taken  upon  the  melius  inquirend. ;  for  by  the  melius  it . 
must  appear  that  the  first  office  was  by  warrant.  But  if 
it  had  been  virtute  cammissiamSi  or  de  mandaio  nostro^ 
which  is  understood  by  writ,  it  would  have  been  good 
enough,  although  it  had  not  been  said  before  whom,  for 
so  the  precedents  are  usual. 


CowpER  vs.  Andrews.  [^^] 

Tythes  in  kind  are  actually  eitinguiahed  by  a  modut  deciwumdif  and  conTeited  in-  Prohibition. 

to  a  lay-fe« ;  and  that  which  i«  given  in  lieu  of  tythea  ia  tamed  into  a  apiritaal 

fbe. 
If  a  certain  sum  of  money,  and  a  portion  of  the  game  killed,  have  been  paid,  time 

out  of  mind,  for  all  tythea  of  an  ancient  park,  and  then  the  park  be  laid  open, 

and  all  the  deer  die  or  be  deatroyed  by  the  owner,  or  the  pufc  be  forfeited  by 

judgment  in  a  quo  toammto,  yet  the  aame  form  of  tything  remaina. 

[The  following  paragrapha  aeem  to  be  the  only  parta  of  thia  caae  which  are 
applicable  tooor  juriaprudence.] 

1  srant,  that  if  a  man  have  common  of  estovers  to  his  Suit  for  ea- 

B  '  tovera  when 

house,  and  suffer  his  house  to  fall  down,  he  can  now  claim  the  houae  ia 

no  estovers ;  and  if  he  sue  for  it,  and  the  other  plead  that 

his  house  is  down,  he  shall  not  have  judgment  with  a  J^H  I'Jj 

ceasing  of  execution,  till  he  have  re-edified  his  house ;  as 

in  a  fjoarrantia  charta,  or  a  writ  of  mesne,  where  the 

defendant  pleads  that  he  is  not  sued  nor  distrained,  he  41?d?fenAaSt** 

shall  have  judgment,  but  no  execution  for  the  present.        S?Jc«e  rfw- 

So  in  a  writ  of  dower  against  the  heir,  if  he  plead  that  •^**  *^„J\^ 
the  demandant  detains  the  evidence,  he  shall  have  judg-  nui  diaaeiain. 
ment  presently,  with  a  cesset  executio.     But  in  the  case       [  40  ] 
of  estovers  the  plaintiff  shall  be  barred,  for  at  the  time  of 
the  action  brought  he'  hath  no  right  of  estovers,  but  it  is 
in  suspense,  and  therefore  it  is  not  a  perpetual  but  a 
temporal  bar,  and  if  he  reedify  his  house  in  the  same 
place,  he  shall  have  his  estovers  again.     And  so  I  think,  ^^^^ 
if  he  had  pulled  down  his  house  and  built  it  again;  tamen  Co.^Lj/m  b. 
quitrey  if  he  bring  an  assize  or  ^tiod  permittai  for  his  es-  co.  88.  a.'  Dy 
tovers,  where  his  house  is  down,  and  judgment  passed 
against  him,  if  he  shall  not  be  barred  finally,  rather  than 
where  issue  in  tail  in  a  formedon  is  barred  by  warranty 
14 
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[40  a]      and  assets,  and  then  aliens  the  assets  against  his  issaes, 
'•^-^•v'*^     yet  the  bar  stands,  which  shoold  not,  but   for  the  judg- 
ment. *  *  *  * 
[41]  I  lay  this  ground,  that  regularly  this  word  <pro'  or  ^  in 

consideration '  dpth  not  import  a  condition,  or  make  the 
grant  defeasible,  though  the  thing  taken  in  lieu  be  either 
taken  away  by  the  giver  wrongfully,  or  by  any  other  per- 
son upon  a  just  title,  so  as  the  thing  given  be  wholly  lost. 
And  therefore  if  I.  S.  give  W.  Acre  to  I.  N.  for  B.  Acre, 
and  so  e  conversOy  without  the  word  of  exchange,  it  will 
be  not  defeasible  ;  nay  more,  if  they  use  the  proper  word 
of  exchange,  and  that  be  executed,  a  wrongful  entry  of 
either  party  will  do  no  hurt,  but  a  rightful  eviction  will. 
But  without  the  proper  word  of  exchange,  though  perhaps 
it  were  meant  in  the  nature  of  an  exchange,  it  will  not 
defeat. 

But  it  is  true  that  the  word  pro  in  some  cases  hath  the 
force  of  a  condition,  when  the  thing  granted  is  executory, 
and  the  consideration  of  a  grant  is  a  service  or  some 
other  like  thing,  for  which  there  is  no  remedy  but  the 
stopping  of  the  thing  granted ;  as  in  the  case  of  annuity 
granted  for  coimsel,  or'  for  doing  the  ofBce  of  a  steward 
of  a  court ;  or  the  service  of  a  captain,  or  keeper  of  a 
fort.  Ughtred's  case,  Co.  7.  lib.  And  in  those  cases  the 
condition  is  not  precedent,  and  therefore  needs  not  to  be 
averred  performed,  when  the  annuity  is  demanded ;  and 
these  cases  are  within  the  reason  of  an  exchange,  where 
the  land  given  is  evicted,  for  here'  the  failure  of  counsel 
or  service  is  a  kind  of  eviction  of  that,  that  is  to  be  done 
for  the  annuity,  inasmuch  as  he  hath  no  means  either  to 
exact  the  counsel  or  recompense  for  it,  but  to  stop  the 
annuity. 
Pon^m  9E.  And  it  is  to  be  noted^  that  this  hath  so  far  the  force  of 
Covent.  22.  a  Condition,  that  it  being  denied  once,  it  doth  avoid  the 
b.  15  H.  7.  loi  annuity,  not  for  that  one  payment,  but  for  ever,  which  is 
to  be  noted  for  use,  after  in  the  principal  case.  5  H.  7. 
10.  I  covenant  with  I.  S.  to  give  him  ten  pounds  to 
Post.  106.  serve  me  a  year ;  in  his  action  for  his  money  he  must 
count  for  his  service  done,  and  it  seems,  though  he  had 
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covenanted  e  cmmerno^  to  serve  me  ;  for  though  in  thq^t      [41  a] 
case  I  might  have  an  action  for  the  service,  yet  it  is  not     v-'^v^w/ 
as  of  an  estate  vested  of  land  of  inheritance,  as  the  case 
is  here. 

In  another  case  it  works  by  condition  precedent,  as  in  "^  Co.  lo.  b.  Br. 

11  1  r         .,  .  /.  Conditioner. 

ail  personal  contracts:  as  I  sell  you  my  horse  for  ten  so h. 6. 34. b. 
pounds,  you  shall  not  take  my  horse  except  you  pay  me  Dy.  so. «.  76.  m. 
ten  pounds ;  18  £.  4,  5.  and  14  H.  8.  22  ;  except  I  do  ex-        [42] 
pressly  give  you  day ;  and  yet  in  this  case  you  may  let  8  Co.  147.  a. 
your  horse  go,  and  have  an  action  of  debt  for  your  money ;  I6  h.'g.  1!  a.  ' 
and  so  may  the  tailor  retain  the  garment  till  he  be  paid  89.'  6H.G.33. 
for  the  making,  by  a  condition  in  law,  i'cr^i76.  ^^' 

So  if  I  retain  one  to  serve  me  a  year  for  ten  pounds,  he 
cannot  demand   the  ten  pounds,  but  he  must  aver    he 
hath  served  me  out  the  year.     And  32  E.  1.  if.  Avowry 
245.  an  avowry  was  made  for  not  repairing  a  park  pale 
anew;  the  tenant  answered,  that  his  tenure  was  to  repair  pjj^'^^g*** 
for  the  old  pale.     And  Catesby;  15  E.  4.  4.  puts  it  of  a 
grant  to  make  a  new  pale  for  the  old,  and  holden  in  both 
cases,  that  if  the  old  pale  be  withbolden,  he  needs  not  to 
make  a  new,  for  here  is  no  remedy  for  the  old  pale ;  and 
perhaps  neither  in  case  of  tenure  nor  of  grant ;  in  this 
case  the  detaining  of  the  old  pale  will  discharge  more 
than  for  that  one  time,  for  in  that  case  the  old  is  allowed 
towards,  or  for  the  new  pale  per  viceB  ;  not  so  in  the  annu- 
ity granted  pro  cosMiliOf  which  is  totally  for  counsel,  and 
therefore  will  extinguish  wholly.     And  the  case  9  E.  4.  ^^^^J^^ 
fol.  20.  and  15  £•  4.  fol.  4.  is  full  in  this  point ;  for  there 
was  a  composition  between  the  abbot  of  Sempringham 
and  the  master  of  Burton  Lazer,  whereupon  the  master 
granted,  that  the  abbot  should  have  certain  tithes  without 
contradiction ;  and  the  abbot  granted  him  forty  shillings 
a  year  out  of  the  house  for  the  same.     And  the  opinion  JJ^  appopJu-^ 
was,  that  though  the  master  take  away  the  tithes,  yet  the  ^^°°^^^^^ 
abbot  must  pay  the  rents,  for  both  parts  are  executed  and  might  be  made 
either  party  hath  remedy  for  the  wrongful  detaining  ;  but  FJrthatwu 
Needham  says,  that  if  the  rent  had  been  granted  pro  deci-  whiieTt  wm^ 
mis  hcLbendis  absfue  calumnia,  it  would  have  been  other-  s^^'g^u^^ot 
wise  perhaps.     Graye's  case,  Co.  lib.  5.  fol.  78.  is  full  to  Jf*^  i^dGrin- 
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s.  [42  a]  this.  If  one  had  a  common  in  my  ground,  time  oiit  of 
mind,  and  hath  paid  me  for  it  hens  and  eggs,  yet  this 
is  not  entire,  that  he  need  declare  of  both  parts,  because 
it  is  no  condition,  and  consequently,  though  he  refuse  to 
pay  the  eggs,  that  he  should  hold  the  common.  But  if  it 
were  conditional,  as  in  the  case  of  Potwater,  there  paying, 
or  to  pay,  because  in  that  case  there  is  no  remedy,  as  in 
the  former,  by  distress,  will  be  taken  conditionally.  *  *  *  * 
[43]  Wheresoever  I  suffer  any  injury  joined  with  a  loss,  the  law 

shall  give  me  a  remedy  and  recompense  according  to  my  cer- 
tain or  uncertain  loss,  yea,  and  sometimes  where  the  thing 
is  not  in  being,  but  utterly  extinguished.     If  the  case  here 
were  that  he  should  have  yearly  two  deer  out  of  the  same 
park,  the  disparking  would  not  hurt,  for  he  should  have  the 
value  ever;  and  so  likewise  where  he  sets  not  out  his 
tithes,  nor  pays  not  the  modus  ;  for  nummus  eat  f«fi^,  as  it  is 
the  law  and  measure  of  all  things ;  for  no  man  ever  doubt- 
ed that  the  nonpayment  of  the  modus  restored  the  tithe 
in  kind,  though  it  be  alleged  of  form  that  he  was  ready. 
And  therefore,  if  a  man  have  common  of  estovers  in  my 
woods,  so  many  loads  by  the  year  certain,  or  else  uncer- 
tain, as  much  as  he  shall  spend  in  fires,  and  in  repairs  of 
his  house ;  if  I  stub  up  this  wood,  so  as  there  neither  is 
nor  will  be  any  wood  again,  yet  he  shall  have  an  assize 
from  year  to  year  of  his  common  of  estovers :  whereof 
these  consequents  follow,   that   the   inheritance   of   the 
common  of  estovers  doth  remain,  notwithstanding  that 
there  are  no  estovers,  for  else  he  could  not  have  an  assize, 
wherein  he  must  declare  of  his  inheritance  or  freehold, 
at  least  by  grant,  or  by  prescription.     Next  he  shall  re- 
cover a  seisin  of  those  estovers,  which  are  not  in  being, 
whereof  he  is  supposed  to  be  disseised,  and  also  damages, 
not  according  to  that  that  it  now  yields,  but  according  to 
that  value,  that  it  yielded  communibus  cmniaj  though  it 
were  uncertain.     So  in  Marie's  case.  Coke  lib.  9.  fol.  111. 
If  any  man  feed  in  a  common  wrongfully,  every  commoner  * 
may  have  an  action  of  the  case  against  him ;  and  by  the 
same  reason,  if  the  lord  of  the  soil  plough  it  up,  or  make 
a  water  of  it,  every  freeholder  may  have  an  assize,  and 


Sib  Marmaduke  Witel's  Case.     Hartet  vs.  Duckin.  109 

every  copyholder  an  action  of  the  case ;  and  yet  at  this  time      [43  a] 
there  was  no  profit  of  common  at  all,  and  the  possibility     ^-^^v-^^ 
of  restoring  of  it  less  than  in  this   case,  and  therefore 
there  can  be  no  reviving  the  very  tithe,  which  must  be  for 
the  inheritance,  or  not  at  all.  ^ 

Touching  the  uncertainty ;  if  a  man  grant  an  advowson 
with  warranty,  and  the  tenant  in  a  writ  of  right  of  advow-  An  adTowMu 
son  vouch,  he  shall  have,  (if  he  lose,)  recompense  in  value  be  Da°iB  TiUae 
in  land,  or  other  certain  profit,  and  yet  the  advowson  itself  mAupJn^n- 
is  utterly  of  an  uncertain  value.     So  of  a  liberty  bona  ^^Xhd'for* 
€t  cataUafelonumf  &c,  which  may  be  valued  by  an  esti-       [44] 
mate  c(nnmunibus  omnia;  if  I  let  my  bona  et  catcMa^  or  ncotl^'^^^  ^ 
profits  of  court,  rendering  rent,  it  is  no  plea  in  debt  for  JJJj^^l^^*  ^ 
my  rent,  that  he  had  no  profits  that  year  ;  but  if  the  lessor  «!»»  ▼cmchcr, 

one  nMT  nATO 

discharge  or  release  all,  otherwise  it  may  be,  but  here  is  land  in  raine 
no  perpetual  discharge.  *  ♦  *  *  pen«e.  3*E.t. 

VftlueS.    8E.S.    F.  Bee.  in  Vala«  n.  and  Bncton.    3  Co.  33.  a.   Foft.  297.  304.  9 '  Co.  *  113.  a. 
Cr.Jac.l95. 


.Sia  Mabmaduke  Wivel's  Case.  ^  L  ^,^  J  ^ 

(ittaro  Imped. 
If  tenant  in  tail  of  an  adTowion,  and  hit  ton  and  heir  join  in  a  grant  of  the  next 
aroidance,  anch  grant  ia  yoid  against  the  aon  and  heir. 

In  case  of  qwxre  imped,  brought  by  Sir  Marmaduke  Ten^tintaU 
Wivel  this  was  the  point.     Tenant  in  tail  of  an  advowson,  joined  in  a 
and  his  son  and  heir  joined  in  a  grant  of  the  next  avoid-  ^duce! 
ance.     Tenant  in  tail  died,  and  it  was  adjudged,  that  the  srr.  ioco.47. 
grant  wad  utterly  void  against  the  son  and  heir  that  join-  co  L.*3TOfi)^ 
ed  in  the  grant,  because  he  had  nothing  in  the  advowson,  ^**-  ^^^  **^' 
neither  in  possession  nor  right,  nor  in  actual  possibility,  at  £,^r, 
the  time  of  the  grant.     Hereupon  a  writ  of  error  was' 
brought,  but  the  error  was  assigned  only  in  a  discontinu- 
ance, for  the  judgment  was  given  upon  a  demurrer. 


Habvet  vb.  Duckin.  ^JJJ^-  ^^  ^^ 

hmuendo  ahall  not  enlarge  or  change  the  matter  of  the  words. 

Habvey  an  attorney  brought  an  action  upon  the  case  innuendo, 
against  one  Duckin,  and  declared,  that  whereas  one  White  9."*4Co.^7!b. 


Oat  of  the  FLEETWOOD  and  Aston's  Cask. 

coart  of  ward* 

came  this  case.  If  the  grantee  of  the  king's  debtor  convey  the  lands  to  the  king,  who  reconyeys 
Chequer.  them  to  the  grantee ,  qucere  whether  the  lands  are  stiU  liable  for  the  king's  debt, 

by  the  coarse  of  the  Exchequer. 

The  K.  takes  SiR  WiLLiAM  FLEETWOOD,  late  roceiver  there,  being  in- 
debtor^  and  debted  to  the  king  for  arrearages  of  his  receipts,  and 
P^'^^SJeTand  being  Seized  in  fee  of  the  manor  of  Cranford  Saint- John, 
is  freed.  8  Co.  guj  Cranford  le  Mote  in  Mid.  did  convey  the  same  to  Sir 
66.  b.  7  Co.  21.  Roger  Aston  in  fee,  and  be  conveyed  it  to  the  king,  his 
pio.»i.a.i6i.  heirs  and  successors,  and  presently  took  it  again  from  the 
Co.  90.  b.  IS  king,  to  him  and  his  heirs,  reddendo  anntmtim  pro  manerio 
h!^AwJsS!  m!  ^^  Cranford  Saint-John  thirtyfour  shillings,  et  pro  Cran- 
R-  ^'  ford  le  Mote  twenty  shillings,  jpro  omnibus  aliia  reddUi- 

bu8j  servitiiSy  exacHonibiM  et  demandis  quibuacunque. 
And  after  Sir  William  Fleetwood  became  farther  indebt- 
ed upon  his  account  to  the  king.  The  question  hereupon 
made  by  master  attorney  of  the  wards  was,  whether  the 
said  manors  were  extendible,  and  liable  to  any  of  the 
pio.72.  a.  46    debt  aforesaid.     My  Lord  Coke  and  I  were  of  clear  opin- 
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H.7.22.  2Ro.  ion  that  they  were  not  chargeable;  for  the  land  itself 
27.'«Cr.4«6.    was  ucvcr  chargeable  for  itself,  but  in  respect  of  the  per- 
son who  was  debtor,  as  in  the  case  of  a  statute.     So  as 
when  the  king  takes  the  land,  the  debt  is  not  thereby  dis- 


1 

I 
I 

I 
I 

110  Flbctwood  and  Aston's  Case.  I 

I 

[45  a]      had  made  him  a  bill  of  forty  pounds  debt,  and  had  sealed  ' 

v.^^v*<w     and  delivered  the  same,  the  defendant  spake  these  tlan* 
?^'Apr  sesf"^*  deroos  words  of  him,  *that  he  had  showed  him  a  bill  of  \ 

^e'cm^lt^^  ^^^^y  P^**"ds'  (meaning  that  bill)  *  unsealed,  and  after  show-  i 

^^S^^r'^IarT  ^^  ^^  ^^^  sealed,  and  that  he  had  forged  the  said  seal  to 
Ant.'  8  a.'        the  said  writing.'    The  defendant,  by  inducement  of  other 
words,  traversed  these  words ;  and  it  was  found  for  the 
plaintiff,  and  yet  judgment  was  given  against  him,  for  the  i 

innuendo  was  of  no  use ;  for  since  the  words  were  only  a  ' 

YeW.  21.  Aj6-  writing,  which  is  utterly  uncertain,  an  innuendo  will  not 
^^^'  change  the  matter  of  the  words,  for  that  is  to  make  the 

words  otherwise,  than  they  were  by  an  innuendo.  (1) 

(1)  FuU  ofiie,  Thomas  ▼.  Axworth,  p.  2/.  and  the  note  to  that  case. 
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charged,  bat  may  be  recoTered  against  the  debtor  him-      [45  b] 
mI(j  but  the  land  itself  in  the  king's  hand  is  not  chargea-     v.^^v*^ 
ble.     And  tben»  when  the  king  conveys  the  land  over,  he 
cenAot  against  his  own  conveyance  charge  his  land,  al-^       [^6] 
though  the  debt  be  of  such  a  nature  that  it  gives  no  right  ^'^'^^\q 
in  the  land,  and  therefore  a  release  made  by  the  king  to  9,^fl-^.  ^ 
the  tenant  of  the  land  of  all  rights  and  titles  doth  not  Pio  li.  b. '  3 
discharge  it.      Yet  against  his   own   conveyance   (the)  scr.^'.  2^ 
conusee  of  a^  statute  in  such  a  case  cannot  require  contri-  \^^u'%Cr!' 
bution,  which  is  the  reason  of  the  books,  that  all  other  3^;  ^^-  ^^^ 
lands  in  the  hands  of  other  feoffees  are  by  that  occasion 
discharged,  though  such  as  be  in  the  hands  of  the  debtor 
himself  are  still  chargeable ;  and  we  mado  no  regard  of 
the  reddendo  here,  as  of  no  use  in  this  case. 

But  [my  Lord  Chief  Baron]  made  a  doubt  of  this,  in 
respect  (as  he  said)  that  he  took  the  use  of  the  Exchequer 
to  be  otherwise,  except  the  king's  patentee  had  the  ordina- 
ry clause  of  covenant  and  grant  to  be  discharged  of  all 
duties,  debts,  and  demands. 

And  therefore  we  all  agreed  that  our  opinion  in  this 
case  should  be  made  up  in  the  decree  for  the  discharge 
of  this  land,  without  prejudice  to  the  use  of  the  Exchequer 
for  the  king^s  debt  there. 


Sir  Thomas  Pickering's  Case. 

If  the  king  kaighta  his  ward  within  age,  the  wardship  ceases,  bat  the  yaluo  of  the 
marriage  may  remain  due. 


ClAnrickard  vs.  Lisle.  E**'"^®^^- 

Co.  B.  V.  case 
It  is  error  to  deoj  the  essoin  whan  it  ooght  to  be  granted ;  bat  not  e  contra*  essom. 

In  what  cases  vouchees  and  tenants  may  haye  essoins,  6lc. 

The  Earl  of  Clanrickard  and  his  wife  lirought  a  forme'  1  Cr.34i,6ii. 
don  in  reverter  against  Robert  Viscount  Lisle,  ut  supra,  soinB.'i04. ' 
wherein  he  was  essoined  after  the  view,  and  then  pleaded  3^.  Hut.**28, 
in  abatement  of  the  writ,  tU  Sfq^ruy  which  was  adjudged  ^<!;o.^6^b!***  ^' 
good,  ut  supra,  and  then  vouched  two,  whereof  one  was  l^l^^i^ 
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[46  a]      first  essoined,  and  then  the  other,  with  an  idem  dies  always 
^"T*^"^^     to  the  demandant,  tenant,  and  vouchee.      And  now  oum- 

▼oachees.  Ro.    ,  ^  ,  .    .  ^ 

1.826.  Winch.  defM  Posc.  which  was  the  last  day  of  the  essoin,  both  the 
vouchees  appeared,  and  at  the  same  day  my  Lord  Lisle 
tenant  cast  an  essoin,  both  for  himself  and  his  attorney. 
And  it  was  excepted  unto,  that  this  essoin  lay  not,  accord- 
ing unto  the  book,  3  H.  7.  13.  which  being  spoken  to  at 
the  bar  twice  or  thrice  was  at  last  spoken  to  by  the  court, 
and  agreed,  una  voce^  [by  myself.  Winch,  and  Nichols] 
that  the  essoin  did  lie.  For  first,  there  is  no  statute  that 
takes  away  the  essoin  in  this  case,  so  then  it  is  to  be 
judged  by  reason,  books,  and  precedents  of  court. 
Br.  7i!    '  Now,  for  books,  that  of  22  H.  6.  is  directly  the  princi- 

pal case,  and  the  essoin  excepted  unto  there,  as  it  is  here ; 
and  it  was  allowed  clearly  by  the  court  with  this  reason, 
that  the  tenant  may  say  that  the  vouchee  is  not  the  same 
person,  and  may  have  divers  other  pleas  against  the 
vouchee ;  and  5  E.  3.  Essoin  54.  is  the  like,  where  the 
first  vouchee  was  essoined  after  an  essoin  of  his  vouchee. 
And  13  E.  S.  Essoin  6. 

Now  the  precedents  are  clear  and  common  to  the  same 
purpose,  and  a  roll  of  that  book  22  H.  6.  which  is  the 
very  case,  was  found  according  to  the  book,  between  Crulle 
and  Mansell,  Mich.  22.  H.  6.  in  the  essoin  roll.  And  so 
[47]  Hill.  34.  H.  6.,  between  Belgrave  and  Harding,  and  divers 
others ;  but  the  book  of  3  H.  7.  was  not  warranted  by  any 
roll,  for  I  caused  it  to  be  searched. 

Now  the  reason  of  the  case  is  this,  that  though  the  ten- 
ant had  an  essoin  before,  that  was  in  another  respect, 
that  is  to  say,  between  him  and  the  other  demandants. 
But  now  he  was  in  another  order  and  degree  of  plea  be- 
tween him  and  the  vouchee,  who  being  not  yet  entered 
into  the  warranty,  might,  as  before,  either  himself  vouch, 
or  the  tepant ;  but  if  he  were  once  actually  entered  into 
the  warranty,  then  he  could  be  no  more  essoined,  nor  the 
tenant,  who  had  now  done  with  the  vouchee,  and  was  also 
out  of  pleading  against  the  demandants,  because  his  plea 
was  put  into  the  mouth  of  the  vouchee. 
E..omi82.  5  ^^^  therefore  the  book  29  E.  3.  48.  Simkin  Simons' 
case,  it  was  resolved  that  the  vouchee  and  tenant  may 
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have  either  of  them  one  essoin  before  they  enter  into  the  [47  a] 
warranty.  But  now  though  the  essoin  be  granted  in  re-  n.^^v'^w/ 
spect  of  the  pleas  that  may  arise  between  the  vouchee 
and  tenant,  as  hath  been  said  ;  yet  it  is  to  be  entered  be- 
tween the  tenant  and  demandant,  and  not  between  the 
tenant  and  vouchee,  as  the  said  book  is,  29  E.  3.  48.  And 
idem  dies  is  still  to  be  given  to  the  parties  not  essoined. 
And  though  the  essoin^here  were  cast  both  for  his  tenant 
and  attorney  f  yet  it  was  good  enough,  being  but  a  sur- 
plusage for  the  one. 

So  the  essoin  was  adjudged  and  adjourned  here  as  due,  8  Co.  59.  a.  5 
and  is  also  the  most  safe,  because  it  is  error  to  deny  the  26, 169. 
essoin,  when  it  ought  to  be  granted,  and  not  ^  contra. 


Cox  vs.  Barnslt. 

AncMBt  dememe  landa  may  be  taken  by  elegii  out  of  the  king'a  court ;  bat  no 
freehold  holden  in  ancient  demeane,  can  be  recovered  in  the  king'B  coort. 

Ancient  demesne  is  a  good  plea  to  an  action  broaght  in  the  king's  court  to  recover 
possession  of  lands  so  holden.     Seeu9  in  trespass  quar,  cUau. /regit. 

Actions  at  common  law,  upon  which  no  remedy  could  be  had  in  ancient  demesne, 
may  be  sued  in  the  king's  courts,  though  they  concern  the  possession,  ss  quart 
tm^pedUf  &c.  \  but  in  cases  of  new  rights  and  remedies  created  by  statute,  it  is 
otherwise. 


Keble  vs.  Osbaston. 

[49] 

Verdict  in  the  disjunctiye,  that  the  defendant,  sued  as  executor  dt.  ton  tort,  admin-  Debt. 

istered  or  otherwise  converted  to  his  own  use  the  goods  of  the  intestate,  is  good.  Co.  B. 

Vide  pott.  p.  6i,  Foster  ▼.  Jackson,  n.  (2.) 
A  right  of  action  once  vested  against  an  executor  de  son  tort,  is  not  taken  away  by 

a  subsequent  grant  of  administration  to  another  person,  though  itwts  granted 

before  action  brought. 

William  Keble,  executor  of  Robert  Keble,  brought  an  London. 
action  of  debt  upon  a  bill  obligatory  of  thirteen  pounds  JJ ji^'i^^°* 
thirteen  shillings  and  four  pence,  against  Francis  Osbas-  ?^-   Verdict 
ton,  executor  of  the  testament  of  another  William  Keble.  tive.   6<jo.33. 
The  defendant  pleaded  that  the  said  William  Keble,  the 
supposed  testator,  died  intestate,  and  that  before  this  writ 
purchased,  the  administration  of  his  goods  was  committed 

to  one  Edward  Keble,  who  administered  and  still  doth. 
15 
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[49  a]  The  plaintiff  replieth,  that  William  Keble  died  intestate, 
^^'sy^^  and  that  after  his  death,  and  before  the  administration 
aforesaid  granted,  divers  goods  of  his  (and  names  them 
particularly)  to  the  value  of  this  debt,  came  to  the  hands 
of  this  defendant,  which  goods  the  defendant,  as  executor 
to  the  said  Keble,  administravit  seu  alUer  ad  usum  auum 
1  Cr.  7.  proprium  dispoduit  et  convertit ;  et  hoc^  fyc.     Whereupon 

issue  was  taken  and  found  it  against  the  defendant  in  the 
disjunctive  as  aforesaid,  and  it  was  adjudged* for  the  plain- 
tiff; for  the  point  in  issue  is  directly  found,  and  so  it  is 
within  the  statute  of  jeqfailea^  and  the  issue  also  is  not 
improper,  for  though  the  verdict  be  true,  if  either  be  did 
administer,  or  otherwise  convert  it  to  his  use,  yet  both 
must  be  as  executor,  for  so  is  the  pleading  and  the  ver- 
dict, and. then  it  is  but  the  same  thing  spoken  two  ways, 
one  according  to  the  proper  style  of  law,  the  other  ac- 
Br.  Executor     cording  to  common  speech ;  and  therefore  if  issue  had 
cutionj     ^^'  been  taken  only  that  he  had  converted  the  goods  to  his 
wrong  Md  Sen  ^^n  usc,  perhaps  it  would  have  been  good  enough,  espe- 
tdleir^s^Co''   c^^'^y  if  *^  w®'^®  added  as  executor,  as  here  it  is.     And 
?'  Ewb2'.fi06  ^'°^®  there  was  an  execution  in  wrong  before  the  admin- 
565.  icro.88.'  istratipn  granted,  the  plaintiff  had  cause  of  action  vested 
in  him,  which  shall  not  be  taken  away  by  the  administra- 
tion granted  after,  though  it  be  before  the  action  brought, 
the  rather  because  those  goods  taken  away  by  wrong  be- 
fore the  administration  shall  not  be  assets  in  the  hands  of 
the  administrator  till  they  be  recovered,  or  damages  for 
them.  (1) 

(1^  A  stranger  who,  without  lawHil  authority,  intermeddles  with  the 
gooas  and  effects  of  the  deceased,  or  otherwise  takes  upon  himself  to 
act  as  administrator,  becomes  thereby  an  executor  de  son  tort.  But  acts 
of  necessity  or  humanity,  such  as  locking  up  the  goods,  burying  the 
corpse  of  the  deceased  and  the  like,  are  not  such  an  intermeddling  as 
will  charge  a  man  as  such  executor.  D^er  166,  Stokes  v.  Porter.  2  Bl. 
Com.  507.  See  also,  as  to  what  acts  will  constitute  a  man  executor  de 
aon  tortf  Bac.  Abr.  tit  Ilxecutors  and  Administrator!^,  B.  3. 1.  2  Sel.  N. 
P.  579.  1  Esp.  Rep.  335,  Femmings  v.  Jarrat  Peake's  Cases  86,  Hall 
v.  Elliot  A  person  cannot  be  charged  as  executor  de  aon  tort,  while  he 
acts  under  a  power  of  attorney  maae  to  him  by  one  of  seyeral  execu- 
tors, who  alone  proyed  the  will ;  but  if  he  continues  to  act  after  the 
deoih  of  such  executor,  he  may  be  so  charged  though  he  was  himself 
named  as  one  of  the  executors,  and  acts  under  the  c^yice  of  the  other 
executor  who  had  not  proyed  the  wOl.  4  Mau.  &  Sel.  175,  Cottle  v. 
Aldrich.    If  administratum  be  first  granted  and  then  another  take  the 
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intestate's  goods  he  does  not  thereby  become  executor  de  son  tort,    7       [49  6] 
Mod.  31.    Per  Holt  C.  J.  No  intermeddling  with  the  freehold  of  the      vj^-s,^,-^ 
deceased  will  charge  him  as  executor,  but  such  intermeddling  is  a 
wrong"  done  to  the  heir  or  devisee ;  4  Mass.  659,  Mitchell  v.  Lunt ;  and 
no  action  lies  against  such  executor  for  waste  by  subjecting  the  real 
estate  to  be  taken  in  execution,  lb. 

Such  an  executor  has  no  legal  control  oyer  the  personal  estate  of  the 
deceased,  cannot  maintain  an  action  in  right  of  the  deceased,  and  has 
no  authority  to  collect  the  effects.    But  he  is  liable  to  be  sued  either, 
-1st.  By  tne  creditors  of  the  deceased ;  or 

2dly.  By  the  rightful  administrator. 

let  His  Habthty  to  (he  crediiors  of  the  deceased.  Tn  an  action  brought 
by  a  creditor  of  the  deceased,  if  he  pleads  ne  ungues  executor  and  it  is 
found  against  him,  he  will  be  charged  with  the  whole  debt,  though  the 
foods  which  came  to  his  hands  be  of  ever  so  small  value.  Cro.  Eliz. 
473,  Anon.  4  Mass.  658,  Mitchell  y.  Lunt  Bac.  Abr.  tit  Executors 
and  Administrators,  B.  3.  2.  3.  Neither  can  such  executor,  in  such  ac- 
tion, retain,  by  plea  or  otherwise,  for  a  debt  due  from  the  deceased  to 
himself;  Cro.  Eliz.  630,  Ireland  v.  Coulter ;  5  Co.  30.  S.  C. ;  even  if  his 
debt  is  of  a  higher  nature,  and  the  rightful  administrator,  after  action 
brought,  assent  to  such  retainer.  3  T.  R.  587,  Curtis  v.  Vernon,  affirm- 
ed on  error,  2  H.  Bla.  18. 

But  an  executor  de  son  tort  is,  in  general,  liable  to  creditors  only  so 
far  he  has  assets  in  his  hands  at  the  time  of  the  action.  He  may  there- 
fore plead  plene  administravU  in  such  action,  and  give  in  evidence  pay- 
ment of  the  just  debts  of  the  deceased,  in  due  course  of  administration, 
to  the  amount  of  the  effects  which  came  to  his  hands ;  he  will  thus  be 
allowed  all  such  payments  made  to  any  other  creditor  in  the  same  or  a 
superior  degree.  2  Bl.  Com.  507.  4  East  441,  Mountford  y.  Gibson. 
And  upon  a  similar  plea  he  may  prove  th|Lt,  before  action  brought,  he  had 
delivered  the  goods  or  paid  the  money  of  the  deceased,  to  uie  rightful 
administrator ;  but  he  cannot  discharge  himself  by  such  payment  or  de- 
livery after  the  commencement  of  the  suit  7  Mod.  31,  Anon.  1  Salk. 
313,  Anon.  Cro.  Eliz.  565,  Bradbury  v.  Reynel.  2  T.  R.  97,  Padget  v. 
Priest    3  T.  R.  587,  Curtis  y.  Vernon,  and  the  case  in  the  text 

It  was  formerly  held  that  if  an  executor  de  son  tort  took  letters  of  ad- 
ministration before  action  brought,  yet  a  creditor  might  charge  him 
either  as  executor  or  administrator,  at  his  election ;  because  having  once 
made  himself  liable  to  the  action  as  executor  de  son  toriy  he  should  never 
mfter  discharge  himself  by  a  matter  ex  post  facto,  Cro.  Eliz.  102,Stubb8 
y.  Rightwise.  —565,  Bradbury  y.  Reynel.  — 810,  Bethel  v.' Stanhope. 
But  these  cases  seem  to  have  been  oyerruled  by  more  recent  deci- 
sions ;  and  it  is  now  settied  that  if  an  executor  de  son  tort  obtains  ad- 
ministration, it  legalizes  all  prior  tortious  acts  of  intermeddling.  He  is 
therefore,  in  such  case  permitted  to  retain  against  another  creditor  who 
sues  him,  for  a  debt  due  to  himself,  even  though  administration  was  ob- 
tained pendente  lite.  Thus  where  the  defendant  was  sued  as  executor 
and  pleaded  a  judgment  obtained  by  himself  against  the  deceased  in 
his  lifetime,  and  the  plaintiff  replied  that  he  was  executor  de  son  tort 
only  ;  the  defendant  rejoined,  by  way  of  plea  jpui*  darrein  continuance, 
that  he  had  since  obtained  letters  of  administration,  and  it  was  held  good 
on  demurrer.  2  Stra.  1186,  Vaughan  y.  Brown.  See  also  3  T.  R.  587, 
Curtis  v.  Vernon.  So  in  New  York,  where  the  defendant  was  sued  as 
executor  and  pleaded  in  abatement  that  administration  was  granted  to 
him  before  the  commencement  of  the  suit,  and  traversed  being  execu- 
tor, and  the  plaintiff  replied  that  the  defendant  became  executor  de  son 
tort  by  intermeddling,  &.c.  previous  to  the  granting  of  administrauon,  it 
was  held  on  demurrer  that  the  replication  was  bad,  and  the  writ  was 
abated.    8  Johns.  126,  Rattoon  v.  Overacker. 
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r49  c]  Bom  MassachoflettSy  in  an  action  of  aaiumpgU  affainst  the  defendant 

*-  ^^  as  executrix,  she  pleaded  pUne  adminiatravU  according  to  the  statute  for 
'^^^'^'^^  Uie  settlement,  &c.  of  insolvent  estates.  The  plaintiff  replied  that  the 
defendant  was  executrix  dit  Mm  tort,  and  took  administration  afler  the 
commencement  of  the  action,  and  upon  demurrer  the  replication  was 
adjudged  bad.  15  Mass.  325  in  note,  Andrews  y.  Gallison.  And  even 
upon  a  9ci.fac.  to  have  execution  of  a  judmnent  recovered  against  an 
executor  dt  9on  Uni^  it  b  held  to  be  a  good  bar,  that  the  defendant  ob- 
tained adminbtration  before  the  suing  out  of  the  scu/ac. — ^that  the  es- 
tate is  insolvent, — and  that  distribution  has  been  decreed  by  the  Probi^p 
Court  15  Mass.  322,  Shillaber  V.  Wyman. 
2d.  The  lidbiUhf  of  an  executor  de  ton  tori  to  the  righiftU  adnUnistraior, 
The  executor  ae  ton  tort  is  liable  to  the  rightful  administrator  for  the 
full  value  of  all  the  effects  of  the  deceased  which  have  come  to  his . 
hands,  or  with  which  he  has  intermeddled.  In  an  action  against  him 
therefore,  by  the  rb;htful  admimstrator,  he  cannot  plead  a  retainer  for  a 
debt  due  to  himself;  or  payment  of  debts  to  the  value,  or  that  he  has 
given  the  efiects  to  a  creditor  in  satisfaction  of  the  intestate's  debts ; 
because  no  man  ouffht  to  intrude  himself  into  the  office  of  another,  and 
if  it  were  permittea  to  every  man  to  be  his  own  carver  in  such  cases,  it 
would  occasion  endless  strife  and  confusion,  and  would  in  effect  be  al- 
lowing him  to  take  advantage  of  his  own  wrong.  He  mav,  however, 
under  the  general  issue,  prove  payments  of- the  deceased's  debts  in  due 
course  of  administration,  but  not  a  retainer  for  his  own  debt,  by  way  of 
mitigation  of  damages.  Bac.  Abr.  tit.  Executors  and  Administrators,  B. 
a  2.  Bui.  N.  P.  48.  2  T.  R.  100,  Padget  V.  Priest  4  East  441^  Mount- 
ford  V.  Gibson;  and  such  payments  will  be  allowed  unless  perhaps 
upon  a  deficiency  of  assets,  wnereby  the  rightful  administrator  mav  be 
prevented  from  satisfying  his  own  aebt  2  Bla.  Com.  506.  But  where 
a  man  took  out  letters  of  administration  under  a  wHI  bv  which  he  was 
appointed  executor ;  and  after  notice  of  a  subsequent  una  sold  the  goods 
of  the  testator;  it  was  held  that  the  rightful  executor,  in  an  action  of 
trover,  was  entitled  to  recover  the  full  value  of  the  goods  sold,  and  that 
tiie  defendant  was  not  entitled  to  show,  in  mitigation  of  damages,  that 
he  had  administered  the  assets  to  that  amount  5  Bam.  Sl  Aid.  744^ 
Woojley  V.  Clark. 

As  creditors  are  entitled  by  law  to  enforce  the  payment  of  their  debts 
against  an  executor  de  son  tort;  and  as  any  intermeddling  with  the  in- 
testate's effects  is  sufficient  to  constitute  a  person  such  executor,  it  fol- 
lows as  a  general  rule  that  payments  made  by  an  executor  de  son  tori 
aro  valid,  and  that  the  lawful  administrator  caimot  recover  back  from 
such  creditor  the  monev  or  effects  so  paid.  If  an  executor  de  son  tort 
does  lawful  acts  with  the  goods,  as  the  paying  of  debts  in  tbeir  degrees, 
it  will  alter  the  property  against  the  lawfm  administrator.  Per  Holt 
C.  J.  12  Mod.  471.  But  this  is  to  be  understood  only  of  payments  made 
in  due  course  of  administration,  and  not  of  a  singU  od  of  a  stranger  in 
taking  the  goods  of  the  intestate  and  delivering  them  to  a  creditor  for  the 
sole  purpose  of  satisfying  the  debt  Though  such  single  act  might  make 
such  stranger  liable  to  other  creditors  as  executor  de'son  tort,  yet  the 
propertv  so  delivered  would  not  be  thereby  changed  as  against  the 
rightful  administrator.  Thus  a  creditor  of  an  intestate  who  received 
the  intestate's  goods  afler  his  death  from  his  widow,  in  payment  of  his 
debt,  cannot  protect  his  possession,  in  an  action  of  trover  by  the  lawful 
administrator,  upon  the  ground  that  the  delivery  was  made  by  one  who 
had,  b^  such  intermeddling,  made  herself  executrix  de  son  ioH ;  no  ^o^t 
appearing  to  show  that  she  acted  in  this  respect  in  the  character  of  an 
executrix,  except  the  single  act  of  wrong  complained  of  in  which  the 
defendant  participated,    4  East  441,  Mountford  v,  Gibson. 
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[49  d] 

Nichols  V8.  Gbunnion.  ^^•v-^ 

Debt 

An  award  on  one  aide  only  is  Toid. 

When  the  submission  is  bj  parol,  the  award  may  be  by  parts. 

An  award  shall  not  be  extended  further  than  the'  cansea  made  known  to  the  arbi- 
trators, but  upon  a  submisaion  of  all  cansea,  it  muat  end  all  controversies  up- 
pearing  to  the  court.  ^ 

An  award  to  pay  money,  if  it  does  not  appear  for  what,  is  void.    ( Vid.  n.  1.) 

If  the  condition  of  the  bond  is  that  the  award  shall  be  in  writing,  no  arermenl; 
can  supply  the  matter  omitted;  but  if  another  action  be  brought  for  the  same 
cause,  such  award  may  be  pleaded  with  a  special  averment. 

Thomas  Nichols  brought  aD  action  of  debt  upon  an  hui.  is Jac. 
obligation  of  forty  pounds  against  Joane  Grunnion.     The  Bnii.^'8;C. 
condition  was,  to  perform  an  award  to  be  made  and  de-  menm^'ntt. 
livered   in  writing.    The   defendant  pleaded  that  they  llg^*  J^* 
made  no  award.     The  plaintiff  showed  the  award  made  Abr.  f.  sm. 
de  ei  super  pramisais  in  condiiioney  &c.  in  writing,  which  7T'b.i(B.a.  16 
was,  that  the  defendant  Joane  should  depart  from  the  9s,\.  Dy'.  ziel 
house  wherein  she  dwelt,  and  other  things  which  appear- 
ed .not  to  concern  the  plaintiff,  and  should  pay  the  plaintiff 
three  pounds  ten  shillings,  and  assigned  the  breach  in 
that.    The  defendant  rejoined  that  the  wardsmen  made 
no  such  award,  whereupon  issue  was  taken  and  found  for 
the  plaintiff,  and  yet  it  was  adjudged  against  him,  because 
it  was  an  arbitrament  but  only  on  one  side,  and  so  void, 
and  none  in  law,  according  to  the  book  7  H.  6.  40.     1  Ji'Simento^ 
Saund.  326,  327.     2  Saund.  190.  (1)  theonrside 

2_- only,  Toid. 

(1)  Great  stress  is  laid  in  some  of  the  early  cases  upon  the  mutuality 
of  an  award';  but  at  present  it  is  by/no  means  considered  necessary,  that 
each  party  should  be  directed  to  do  or  not  to  do,  any  particular  act ;  nor 
even  if  there  be  directions  to  this  effect  in  the  award,  that  the  act  to  be 
performed  by,  or  the  advantsjg^  to  accrue  to,  one  party,  should  be  equi- 
valent to,  or  simultaneous  with,  what  is  to  be  done  or  enjoyed  by  the 
other.  In  fact,  upon  the  face  of  the  award,  the  mutuality  need  not  dis- 
tinctly appear.  Caldw.  109, 110.  cited  Com.  Dig.  (Day's  Ed.)  tit  Arbitra- 
ment E.  14.  in  noHs.  The  rule  is  that  awards  must  be  mutual,  or  in 
other  words  that  they  shall  not  give  an  advantage  to  one  party,  without 
an  equivalent  to  the  other*  But  this  mutuality  is  nothing  more  than  that 
the  thing  awarded  to  be  done  should  be  a  final  discharge  of  all  future 
claim  by  the  party  in  whose  favor  the  award  is  made  against  the  other 
for  the  causes  submitted.  1  Caines  319,  Purdy  v.  Delavan.  And  this 
mutuality  or  discharge  will  be  implied  unless  the  contrary  appear.  Thin 
upon  a  submission  of  all  matters,  an  award  made  de  et  super  prmnistiB 
that  one  shall  pay  so  much  to  the  other  is  good ;  for  being  tuper  pnemis- 
9%M^  it  must  be  intended  in  satisfaction  of  aO  matters.  Com.  I>ig.  tit  Ar- 
bitrament E.  14.  8  Co.  97,  Baspole's  case.  8  Mass.  398,  Peters  v. 
Peirce.    Sa  upon  a  submission  of  all  matters  in  controversy,  an  award 
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[49  e]  For  though,  as  Baspole's  case  says,  an  award  may  be 

'^-'"N''-^     made  by  parts,  the  submission  being  by  word,  and  though 
8Cro.98.b.   «    .,  ,  u      J    •     .u  r  r        ii 

Sannd. 66.  it  be  upon  bond  m  the  common  form  for  all  causes,  so  as 
the  same  award  &c.,  it  shall  not  be  extended  further  than 
causes  made  known  to  the  wardsman,  yet  it  must  in  that 
case  end  all  controversies  appearing  to  the  court,  (2)  or 

that  so  much  money  shall  he  paid  of  one  side  and  nothing  awarded  of 

the  other  side,  is  good;  13  Mod.  234, v.  Palmer;  though  it  does 

not  express  that  it  was  made  ruper  prafmisns.  Com.  Rep.  3518,  Thom- 
linson  v.  Arriskin.  4  Day  422,  Gayjord  v.  Gaylord.  2  Johns.  57, 
M*Kinstry  v.  Solomons.  16  Mass.  396,  J9ackland  v.  Conway.  It  appears, 
therefore,  that  the  objections  stated  to  the  award  pleaded  in  the  case  in 
the  text,  would  not,  at  the  present  day,  be  sustained.  See  also  1  Saund. 
327.  n.  (2). 

(2)  But  an  award  need  not,  in  terms,  be  coextensive  with  the  submis- 
sion. Therefore  upon  a  submission  of  all  matters  in  difference,  an  award 
that  one  party  shall  pay  a  certain  sum  to  the  other  on  a  certain  specified 
account,  without  noticmg  an;^  other  matters ;  or  upon  a  submission  of  all 
matters  ito  quodjiai  de  pramissis  &.c.  an  award  de  pngtnwii  of  a  single 
matter,  is  good ;  for  no  other*  matters  in  difiTerence  shall  be  intended  un- 
less they  be  shown.  8  East  445,  Ingram  v.  Milnes.  1  Bur.  274,  Hawkins 
V.  Colclough.  But  upon  a  submission  of  all  controversies,  and  also  of  two 
distinct  matters  of  difference,  if  the  arbitrators  omit  one  of  such  distinct 
matters,  it  vitiates  the  whole  award.    7  East  81,  Randall  v.  RandalL 

In  8  Co.  97,  Baspole's  case,  and  Cro.  Ja.  354,  Ormelade  v.  Coke,  it  was 
held  that  if  a  submission  be  of  divers  things  in  special,  Ua  quodjiai  dt 
pramissiSf  &.c.  an  award  for  oart  is  void,  but  if  the  submission  was  with- 
out such  conclusion,  an  award  for  part  would  be  good ;  but  this  distinction 
is  now  disregarded,  and  if,  in  fact,  other  causes  of  action  in  being  were 
made  known  to  the  arbitrator,  then  such  award  would  be  bad,  as  well 
where  the  submission  is  conditional  with  an  ita  quod,  as  where  it  is  abso- 
lute.   1  Saund.  33.  n.  (1). 

A  submission  of  a  controversy  to  arbitration  by  an  agreement  in  pais, 
may  be  revoked  bj  either  part^,  at  any  time  before  award  made,  but 
such  a  revocation  is  a  breach  of  the  agreement  for  which  an  action  will 
lie.  If  the  submission  be  by  an  instrument  under  seed,  the  revocation 
must  be  bv  an  act  of  as  high  a  nature ;  but  a  parol  agreemeiit  of  submis- 
sion may  be  revoked  by  parol.  The  marriage  of  Kftmt  jrole,  after  enter- 
ing into  a  covenant  of  submission  to  arbitration  and  award  made,  is,tp«o 
faeio,  a  revocation  of  such  submission  and  a  breach  of  the  covenant  for 
which  an  action  may  be  maintained  against  the  husband  and  wife.  8 
Co.  80,  Vinyor's  case.  8  Johns.  125,  Van  Antwerp  v.  Stewart  16 
Johns.  205,  Allen  v.  Watson.  4  B.  dz.  C.  103,  Warburton  v.  Storr.  5 
East  256,  Charnly  v.  Winstanley.  5  B.  &  A.  507,  Marsh  v.  Bulteel. 
5  Taunt  452,  King  v.  Joseph.  If  the  arbitrators,  after  revocation,  pro- 
ceed to  make  their  award,  the  plaintiff  cannot  recover  upon  a  breach 
assigned  that  the  defendant  did  not  pav  the  sum  awarded,  but  must 
assign  the  breach  in  the  revocation.  March  v.  Butteel,  vh.  sup.  The 
measure  of  damages  in  such  cases  is  the  achuU  damages  sustained ; 
Allen  V.  Watson,  ub.  sim. ;  or  the  sum  which  the  plaintiff  would  have 
received  if  the  defendant  had  not  so  revoked.  1  Car.  &.  Payne,  651; 
Brown  v.  Tanner. 

In  Massachusetts  there  are  two  modes  of  submission  to  arbitration, 
besides  those  authorized  bv  the  common  law ;  the  one  by  entering  into 
a  rule  for  that  purpose  berore  a  justice  of  the  peace  according  to  the 
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else  it  satisfies  not  the  condition  of  the  obligation  ;  where-      C^^/] 
of  it  follows,  that  because  every  controversy  is  between     ^"-^"v^^ 
two  parties  at  the  least,  it  appears  to  the  court  the  con- 
troversy cannot  be  ended,  except  it  be  ended  in  respect 
of  them  both,  and  that  may  be  either  expressed  or  im- 
plied.    Expressed,  as  if  an  award  be,  that  an  obligor  in  a 
single  obligation  shall  pay  the  debt  j  this  is  no  award,  ex-  J^^^g;  {?5i\ 
cept  it  be  provided  that  he  be  discharged,  because  pay-  ^i.  lo.  i  Co. 
ment  is  no  discharge  in  that  case ;  but  if  the  award  be,  scro.SMJSAS. 
that  he  ^hall  pay  ten  pounds  for  trespass,  it  is  good,  for  a  264.  Liui.  kjl 
satisfaction  implies  a  discharge.     And  that  is  the  reason    *    r^Q-i 
of  the  judgment  in  Baspole^s  case.     Now  here   in   the 
princij^al  case  there  is  nothing  awarded  for  the  defendanty 
and  the  three  pounds  ten  shillings  appointed  to  be  paid  is 
not  said  for  what  |  so  it  can  imply  nothing,  neither  can  be 
holpen  by  any  averment ;  for  the  arbitrament  is  condition- 
ed to  be  in  writing,  and  yet  indeed  there  was  no  averment 
that  the  three  pounds  ten  shillings  was  awarded  for  any 
cause  certain  ;  but  if  another  action  were  brought  for  the 
trespass,  no  doubt  this  award  may  be  pleaded  with  an 
averment. 

There  was  no  judgment  in  this  case,  for  though  I  was  i  RoU.  sm. 
clear,  and  am  clear  of  that  opinion,  and  the  rest  concur- 
red, yet  there  was  some  varying  after  ;  and  so  it  hung, 
and  I  think  was  compounded,  for  I  heard  no  more  of  it. 

Stat  1786.  c.  21 ;  the  other  by  a  reference,  on  the  record,  of  an  action 
pendW  in  court,  which  may,  besides  the  action  pending,  comprehend 
such  other  demands  between  the  parties,  as  they  may  agree  upon.  When 
an  action  is  thus  submitted,  neither  party  can,  at  his  pleasure,  rescind 
the  rule  and  revoke  the  submission,  nor  can  the  plaintiff  discontinue  the 
action  or  become  nonsuit  12  Mass.  47,  Haskell  v.  Whitney.  The  sub- 
mission of  an  action  to  referees,  by  rule  of  court,  operates  as  a  waiver 
of  all  exceptions  to  the  forms  of  process ;  or  it  ma^  be  considered  as  a 
release  of  errors,  or  as  an  estoppel  against  any  assignment  of  errors  in 
the  proceedings  anterior  to  the  rule  mutually  consented  toby  the  parties 
each  with  the  other.    10  Mass.  253,  Forsetn  v.  Shaw, 


120  Inche  v9.  Roll. 

[50  a] 
N-^^v^w/  Inche  vs.  Roll. 

A  me^  inqmremium,  at  common  law,  ii  to  supply  a  defect  or  nncertainty  in  a 
former  office  found. 

Jenk.  Cent.  OuT  of  the  Court  of  Wards  came  this  cause  between 

the  attorney  curia  wardorum  at  the  relation  of  William 
Inche,  committee  of  William  French  the  king's  ward, 
plaintiff,  and  Andrew  Roll  defendant. 

Upon  a  diem  clauait  extremum^  after  the  death  of  John 
French,  father  of  the  ward,  it  was  found  that  he  held  one 
messuage  and  twenty  acres  of  land  in  Kettisham  in  Corn- 
wall of  the  same  defendant  in  knight's  service,  and  that 
the  said  John  French  did  likewise  hold  one  messuagp  and 
eight  acres  of  land  in  Wharpstone  in  Cornwall  of  the  late 
Queen  Elizabeth,  as  of  her  manor  of  Entergen  in  Corn- 
wall by  fealty,  and  three  shilling  rent  per  annunif  et  per 
quiB  alia  servitia  juratores  ignorant. 
iSS^atuir*"  Afterward  a  fiicKtw  mjuircnd.  was  awarded  upon  sup- 
bStSStioMi"  P^^*'  ^^^^  ^^^  '^°^  ^?^  holden  of  the  king  by  knight's 
tothe  fint  Service  ;  upon  which  meliua  inquirend.  it  was  found  that  he 
held  the  said  messuage  and  eight  acres  of  land  in  Wharp- 
stone of  the  queen,  by  knight's  service.  The  question  is, 
whether  the  lands  are  holden  of  the  king  by  knight's  ser- 
vice in  capUe  or  not.  It  was  said  for  the  king,  that  an 
original  office  found,  as  this  office  is,  upon  the  melius  in- 
quirend. would  have  made  a  tenure  in  chief.  And  it  was 
also  said,  that  Trin.  12  Eliz.  Dyer  292.  it  was  resolved, 
that  where  an  office  was  found  that  lands  were  held  de 
domina  regtna,  sed  per  qua  servitia  juratores  ignorant ^ 
and  thereupon  a  melius  inquirend.  was*awarded,  whereby 
C0.L.T7.  b.  the  tenure  was  found  to  be  of  a  subject,  that  now  the 
first  office  was  void,  and  the  melius  inquirend.  was  in  the 
nature  of  the  first  writ  of  diem  clausit-extremum. 

But  it  was  now  resolved  by  Hobart  and  Tanfield,  (Coke 
being  absent,)  that  in  this  case,  the  tenure  by  knight's  ser- 
vice of  the  queen,  found  by  the  melius  inquirend.  shall 
be  taken  to  be  found  of  the  manor  of  Entergen ;  whereof 
the  reason  is,  that  the  melius  inquirend.  is  in  his  own  na- 
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ture,  at  the  common  law,  to  be  a  supplement  to  a  defect  [50  6] 
or  uncertainty  of  a  former  office  ;  and  bo  here,  the  tenure  ^^"^'"^■^ 
being  first  found  certainly  of  the  queen  as  of  a  manor, 
and  by  some  service  certain,  and  the  uncertainty  only  for 
some  other  part,  when  the  meliua  inquirend.  comes  it  per- 
fects that,  and  so  both  make  but  one  office,  and  must  be 
joined  together.  Now  for  the  case  of  the  12th  of  the 
queen,  it  was  nothing  to  the  purpose,  for  that  is  a  meliua 
inquirend.  not  at  common  law,  but  grounded  upon  the 
statute  of  2  £.  6.  and  taking  his  nature  and  force  from 
thence.  Therefore  the  resolution  is  expressly,  that  the 
meliua  inquirend.  there  is  as  the  first  office,  and  absolute 
itself  by  sense  of  that  statute,  which  is  but  in  two  cases 
mentioned  in  the  statute. 


[51] 


HoLMCs  M.  Twist. 

In  oMsumpnt  apon  a  promise  to  pay  as  moch  for  a  quantity  of  wood  sold  to  the  de- 
fendant as  the  plaintiff  shoold  obtain  for  the  residue  then  unsold,  it  is  necessaiy 
to  a^rer  and  pioye  notice  to  the  defendant  of  the  sale  and  price  of  such  residue. 

Thomas  Holmes  brought  an  aaaumpait  against  John  Je^k'^n^' 
Twist,  and  declared  that  he  was  possessed  of  a  heap  of  ^.  3ii    2 

,  .    .  ,     1        ^«     .       .  ...  ^o-  432, 433. 

wood  containing  ten  tons,  and  that  Twist  in  consideration  Ro.  i  r.  266. 
that  Holmes  would  sell  and  deliver  him  one  ton  of  the  7^%  Co.  94.'a. 
said  wood,  he  would  pay  him  for  it  within  six  months,  L!*46^'b^*  Pop! 
after  the  rate  that  he  should  sell  the  rest,  and  showed  that  ^Bc^kihSe. 
he  sold  and  delivered   unto  Twist  the  ton  of  wood,  and  ro^^Is^^v 
after  sold  unto  one  Collins  the  residue  after  the  rate  of  fo.  68.   Note, 
twentythree  pounds  a  ton,  and  the  defendant  paid  him  is  where  the 
not  the  twentythree  pounds  according  to  the  promise  ;  and  Ee^^l^tran^ 
thereupon  judgment  was  given  for  the   plaintiff  in  the  to'th?*party*'^ 
kings  bench.    And  now  upon  writ  of  error  in  the  exchequer  g^^  b<^J»b 
chamber,  the  judgment  was  reversed,  because  the  plain-  jS*®«5^-^' 
tiff  had  not  alleged   that  he  had  given  notice  to  the  de-  All.* 24,  *  2'co. 

^       ,  ^    .  7  ,        .  ^     .  .     .  1.  «3.  b.  4C0.82. 

fendant  of  the  sale  and  price  of  the  rest,  being  a  thing  of  b.  2Cr.493. 
his  private  knowledge,  and  not  like  the  case  of  bond  to  Notice  mutt  be 
perform  the  award.     And  some  Judges  of  the  kings  bench  cret-^Hutt^o), 
allowed  of  the  judgment.  (1)  si:  8Co.9«.b; 

16 


122  Merifield's  Case.      Freak  v$.  Binoford. 

[51  a1  (1)  The  doctrine  of  this  case  is  uniformly  recognized  in  the  cases  in 

Z^^^y^^^      which  similar  questions  have  iixisen,  and  the  general  rule  deducible  from 

Ro  1RM6    ^®™  ^  perfectly  well  settled.    When  the  condn^encv  apon  which  a 

1  Cr.  183, 611.    contract  is  to  be  performed,  or  the  matter  alleged  in  pleading,  is  to  be 

Cr.  iac.  432,      considered  as  lying  more  properly  in  the  knowledge  of  the  party  plead- 

288.  Ow.  108.    ing  than  of  the  other,  there  ought  to  be  an  averment  that  the  other  party 

had  notice  thereof;  but  where  the  matter  does  not  lie  more  properly  in 

the  knowledge  of  the  party  pleading  than  of  the  other,  notice  need  not 

be  averred.    1  Chitty  319.  Com.  Dig.  tit  Pleader  C.  7a  C.  75. 2  Saund. 

62  a.  n.  (4.)    10  Mass.  138,  Lent  &  al.  v.  Padelford.    The  omission  of 

an  averment  of  notice,  when  necessary,  will  be  fatal  on  demurrer  or 

judgment  by  de&ult,  but  may  be  aided,  in  some  eases,  after  verdict. 

1  Chitty  3S£2.  17  Mass.  235,  Colt  v.  Root    See  also,  as  to  this  matter,  1 

Day  183,  Spencer  v.  Overton,  and  note  (c).    1  Chitty  402,  and  the  cases 

there  cited  by  the  American  editor,  note  (1),  and  1  Baund.  228.  n.  (1.) 


Merifield's  Case. 

Of  adyancement  to  the  wife  of  the  hosband's  lands  within  the  Stat.  32.  H.  8. 

Curia  WanUh       Edward  See  sold  the  manor  of  Buckland  in  Kent,  be- 
advanced  with-  ins  holden  in  chief  to  Thomas  Merifield  and  Dorothy  his 

in  Si  H   8      Q 

Co.  126.  b.*  wife,  and  to  the  heirs  of  the  said  Thomas  to  the  same  use, 
then  Thomas  and  Dorothy  levied  a  fine  of  the  said  manor 
to  A.  and  B.  to  the  use  of  them  during  their  lives,  the  re- 
mainder to  the  use  of  Thomas  in  tail,  the  remainder  to  the 
use  of  a  stranger  in  tail ;  Thomas  died.  It  was  resolved 
by  Hobart  and  Tanfield,  that  Dorothy  was  not  to  sue  liv- 
ery of  any  part  of  the  land,  for  it  was  no  advancement  to 
her  from  her  husband  of  his  lands  within  the  statue. 


Freak  vs.  Bindford. 

A  writ  of  fonnedon  in  remainder,  varying  from  the  register  in  some  particular  ex- 
preasiona^  but  containing  words  equivalent,  is  good. 

Co.  B.  Devon.  JoHN  Freak  and  Mabel  his  wife  brought  a,/ormedon  in 
Hm^u  Jac.  remainder  against  Edward  Bindford  of  three  messuages 
^ef^yi^  &c.  in  Alfrington,  which  Roger  Linsey  did  give  to  Eliza- 
teJrbS^42£^  ^^^^  Coxton  and  the  heirs  of  her  body,  the  remainder  to 
'*^-  John  Pising  and  his  heirs  ;  et  qu€B  post  mortem  pradic- 

torum  Eliz.  et  Johan.  Pising  prafat,  Johanni  Freak  et 
6  Co.  88.  Mabel  fih  et  heered.  Robert  Pising  gen.  fratris  et  lutred. 

Hugonis  Pising  gen,  fil  et  fusredis  prad.  Johan.  Pising 
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rtmanere  debei  per/armam  donqiioni9  proBd.  eo  qwydpfad.      [5 1  b] 
Eliz.  obiit  sine  hated,  de  corpare  auo  exeunie^  fyc.      The      ^^^•v-^ 
tenant  pleaded  in  abatement  of  the  writ,  that  the  de-  g  q^  ^  , 
mandant  should,  by  the  form  of  the  register,  have  supposed  ^<*-  *-•  **•  *• 
that  the  messuages  <&c.  post  mortem  prad.  Eliz.  et  Johan. 
Pising  prafcLt.  Johanni  Freak  et  Mabd  ut  conaanguin. 
et  hared,  prttdict.  Joh.  Pising  remanere  debet  performam 
donationis  prad.^  which  conclusion  he  hath  not  made. 
And  it  was  said  that  the  writs  of  formedon  in  remainder 
to  the  register,  fo.  263,  244  and  246  were  all  so  conclud- 
ed.    And  of  that  opinion  was  Justice  Warberton,  but  my- 
self and  Winch  and  Nichols  held  the  writ  good  enough, 
in  as  much  as  it  appears  to  the  court,  by  the  pedigree  as 
it  is  set  down,  that  she  is  and  needs  must  be  cousin  and 
heir  unto  John  Pising,  so  as  it  is  but  palma  pro  pugno^ 
the  same  thing  more  largely  spoken,  and  the  form  of  the 
register  may  bear  such  an  alteration ;  and  therefore  5  E. 
3.  35.  and  7  E.  3.  47,  48.  cited  in  the  register. 

Formedon  in  remainder  upon  an  estate  tail  limited  to 
P.  and  K.,  the  remainder  to  F.  in  fee,  et  qua  post  mortem 
P.  and.K.  to  T.  son  and  heir  of  F.  ought  to  remain  ;  and 
the  writ  was  adjudged  good  without  laying  expressly  the 
death  of  F.,  though  it  were  urged  that  the  form  of  the 
register  was  so,  because  the  laying  of  T.  to  be  heir  of  F. 
doth  import  as  much. 

And  11  H.  6.  20.  in  formedon  in  descender  the  demand-  ®  ^^'  ^'  ^' 
ant  made  himself  heir  unto  every  one  that  had  been  in-        1-521 
heritable  to  the  entail,  though  by  the  register  he  should 
make  himself  heir  only  unto  them  that  were  seized  by  ®  ^®-  ^*  **• 
force  of  the  entail,  but  yet  the  writ  was  holden  good ;  for 
now  we  must  needs  be  heir  to  all,  that  was  seized,  but  he 
must  not  fail  to  make  himself  heir  to  all  that  were  seized. 
And  2  H.  6.  11.  an  action  of  waste  was  brought,  and  the 
writ  was  vastum  in  domibus  et  hominibtiSy  and  allowed 
good,  though  it  wanted  the  word  exiliumy  which  is  the 
word  of  the  register,  and  proper.  (1) 

(1)  So  by  Btatates  in  Maasachasetts,  in  several  cases  the  outlineB  of 
the  rorms  of  writs  are  prescribed.  Where  the  legal  remedy  sought  by 
the  plaintiff  may  be  obtained  by  a  writ  conforming  to  these  outlines,  he 
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[52  a]  muBt  sue  out  soch  writ ;  and  if  the  writ  he  shall  sue,  materially  vary  from 
these  outlines,  the  court  may,  ex  officio,  abate  it,  or  it  may  be  abated  by 
plea,  but  it  is  no  ground  of  demurrer ;  and  when  the  plaintiff  cannot  ob- 
tain the  remedy  he  is  entitled  to  by  any  writ  confomung,  in  its  outlines, 
to  those  prescribed  by  statute,  it  has  been  tlic  ancient  and  common  prac- 
tice of  the  court  to  grant  him  a  writ,  by  which  he  mav  obtain  his  rem- 
edy. 3  Mass.  193,  Cook  v.  Gibbs.  It  is  obvious  that  the  forms,  contain- 
ed in  the  several  statutes  for  regulating  civil  processes,  were  not  intend- 
ed to  be  followed  vtrhaiim  tt  liieraiim,  11  Mass.  276,  Wood  y.  Ross. 
See  also  14  Mass*  157,  Donning  v.  Owen*  1  Pick.  389,  Badlam  v. 
Tucker. 


Foster  v8*  Jackson. 

If  a  verdict  begin  with  special  matter  and  proceed  to  a  general  conclusion  not  sup- 
ported in  law  by  the  special  matter  found ;  or  begin  with  a  general  yerdict  and 
ailerwards  adduce  special  matter  contrary  thereto ;  in  each  of  these  cases  the 
general  conclusion  or  verdict  is  overruled  by  the  special  matter  fdund.  * 

If  the  jury  find  a  matter  not  in  issue,  the  verdict,  as  to  such  matter,  is  void. 

If  the  words  of  the  issue  be  not  in  the  verdict  or  it  be  otherwise  informal,  yet  if  it 
find  the  substance  of  the  matter  in  issue,  it  is  good. 

A  plea  that  the  sheriff  took  the  debtor  in  execution  by  virtue  of  a  cop.  ad  satisfx' 
ciend.  is  supported  by  shewing  a  taking  under  an  alias  capUu. 

In  a  special  verdict,  certainty  to  a  common  intent  is  sufficient. 

The  court  must,  tx  officio j  give  judgment  upon  the  whole  record  j  and  therefore  if 
the  defendant  plead  a  matter  which  amounts  to  a  confession  of  the  action  and 
the  issue  be  found  for  him,  yet  the  plaintiff  shall  have  judgment. 

A  party  may  take  out  a  capias j  an  elegit  or  a  fi,  fac.  and  he  may  take  either  of 
them  after  the  others,  if  they  take  no  effect,  though  the  election  be  entered  of 
record ;  for  an  elegit  is  not  a  mere  election  of  the  writ  of  elegit,  but  of  the 
land. 

So  the  plaintiff  may  have  an  elegit  into  several  counties,  one  after  another. 

If  upon  a/i.  foe.  the  debt  be  satisfied  in  part,  the  plaintiff  may  have  a  capias  or 
an  elegit  for  the  residue.  And  if  upon  an  elegit  there  be  no  execution  but  upon 
goods,  and  that  not  sufficient,  the  plaintiff  may  have  a  ceqpias  for  the  residue. 

If  a  capias  be  executed,  it  is  a  satisfaction  of  the  whole  debt ;  and  if  the  party  taken 
in  execution  die,  it  is  still  a  satisfaction  in  law  j  and  if  he  escape  of  his  own 
wrong,  the  plaintiff's  only  remedy  is  debt  or  case  against  the  sheriff  for  the 
escape. 

Execution  by  eapicu  was  not  awardable,  at  common  law,  except  in  trespass  vi  et 
amds.      ^' 
Co.  Ent.  618. 

Mo.857.mesme  RicHARD  FosTER  bfought  a  8C%.  foc,  ogainst  Anne  Jack- 
1.  Abr.  f.  903.  son  widow,  and  Miles  Jackson,  executors  of  the  last 
8c"86.  b.  87.  will  and  testament  of  Thomas  Jackson,  containing,  That 
jac^Rot.*^.  whereas  the  plaintiff  in  Mich.  Term.  6  Jac.  had  recovered 
Cro^to^'  against  the  said  Thomas,  in  the  Common  Pleas,  as  well  a 
London.  certain  debt  of  2300  pounds,  as  16  pounds  for  damages, 

*  See  8  Taunton  183,  Bennett  v.  Coetar. 
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why  be  should  not  have  execution  against  them  of  the      [52  5] 
same  judgment.     The  defendants  plead  that  the  plaintiff     ^^^^v-^*^ 
ought  not  to  have  execution  against  them  of  the  goods  ^^^,d!!g^iiit 
and  chattels  of  the   dead ;   for  they  say  that  the  said  piSSiff!**Trin. 
plaintiff,  after  judgment,  in  the  life  of  the  testator,  acilicei  *^-  ^^•^"p**'' 
the  13th  day  of  Feb.  in  the  said  sixth  year,  did  prosecute  agreement  at 
quoddam  bre.  ipHus  domini  regis  capias  ad  saiisfaciend'  Hobu^Vic^. 
um  against  the  said  Thomas  upon  the  said  judgment,  to  ^n ;  winch  to 
the  then  sheriffs  of  London  directed,  returnable  xv.  Pasch.  ^^  contrary. 
by  force  of  which  writ  the  same  sheriffs,  before  the  return  a  lam  caao 

jndgea  that  a 

thereof^  that  is  to  say,  the  1 1   die  Martii^  took  the  said  man  dying  in 
Thomas,  and  had  him  in  prison,  and  kept  him  for  the  debt  ^^%ririein, 
and  damages  aforesaid ;  and  the  said  Thomas  so  being  !^n?fEjther ' 
in  execution  after  and  before  the  return  of  the  said  writ,  ^^S^fJlJcn- 
died  in  execution,  and  that  the  sheriff  returned  the  writ  ^o?  generaUy 

...  at  large. 

SO,  and  demanded  judgment.  And  the  plaintiff  saith  that 
the  same  sherifis  of  London  did  not  take  the  said  Thomas 
Jackson,  and  him  in  prison,  and  under  custody  in  execu- 
tion for  the  debt  and  damages  aforesaid  had  and  detained 
by  virtue  of  the  said  writ  of  capias  ad  saiisfac.  prautj  SfC. 
whereupon  issue  was  taken :  and  the  jury  find  that  the  sher- 
iffs, virtiUe  brevis  de  cap.  ad  saiisfac.  it^ra  specificai.j  nan 
ceperuntj  fyc.  sed  dicunt  quod  ceperunt  fyc.  virtuie  cujus- 
dam  frrevM  capias  ad  saiisfadend.  in  recordo  pradicto 
minime  spec^cat.  in  quadam  exenq^lificatione  iiiyde  conn 
sect.,  et  juratar.  osten.  c^fus  tenor,  fyc.  specificaii  and 
so  set  down  the  writ  of  cdias  capias  at  large  of  the  same 
teste,  the  same  return  and  all  things,  only  it  had  not  any 
averment  that  the  persons  and  judgment  and  all  things 
are  the  same,  and  conclude  si  super  tota  materia,  the 
court  shall  think  that  the  sheriff  took  him  by  force  of  the  ji^eirnatareaat 
capias  within  mentioned,  then  they  find  for  the  defend- 
ants ;  if  otherwise,  then  for  the  plaintiff. 

The  case  depends  upon  two  points. 

First,  whether  the  verdict  be  found  for  the  plaintiff  or  Firat  Point. 
the  defendant. 

The  second,  whether  the  death  of  Thomas  Jackson  in  Second  Point 
execution  be  an  absolute  discharge  of  the  debt,  against 
him,  his  heirs,  executors  and  administrators,  so  as  no  new 


Eiecotions  and 
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[52  c]      action  or  execution  can  be  had  against  them,  or  any  of 
^•^•"■"^^""^     them. 

Touching  the  first-point  there  ariseth  three  questions. 
1.  First,  whether  the  former  part  of  the  verdict  be  per- 

emptory, which  finds  that  the  sheriff  took  not  Jackson  by 
virtue  of  the  writ  of  capi(zs  mentioned  in  the  plea,  or 
whether  the  rest  that  follows,  that  he  took  him  by  virtue 
of  an  alias  capias  not  mentioned  in  the  record,  and  sets 
forth  that  specially  with  conclusion,  if  upon  the  whole 
matter,  &c.  and  leave  it  to  the  court  to  correct  the  first 
part, 
s  Next,  whether  the  aRas  capias  being  understood  of  the 

same  cause,  persons,  &c.  will  maintain  the  defendant's 
plea. 
9.  Lastly,  whether  this  ^dias  capias  shall  be  understood  of 

the  same  judgment  mentioned  in  the  defendant's  plea,  be- 
cause the  verdict  hath  no  averment  expressed,  nor  by  the 
word  prod.  &c. 

And  to  the  first  question  upon  the  first  point. 

If  the  verdict  had  proceeded  no  further  than  to  the 


oaestion  upon   general  negative,  that  the  sheriffs  did  not  take  him  by 
die  first  point,   virtue  of  that  writ,  it  had  been  clear  against  the  defend- 
ant. 
Apr.ttt.  4  Co.      But  wheresoever  a  jury  doth  begin  with  a  special  mat- 
b.  'Regau'ii4.'  ter,  and  after  makes  a  general  conclusion  upon  it,  contrary 
Cro^Tfi^Te!  1    to  that  which  the  law  and  the  court  do  judge  upon  the 
^^'S^'hul*  special  matter  found  by  them,  or  on  the  other  side,  when 
131*  174*  ^"    ^^^y  begin  with  a  direct  verdict,  and  yet  after  deduce  a 
c  ^'  1*  t  r    ^P^^^^'  matter  which  is  contrary  to  their  direct  verdict, 
56.  3Cr.*48i.'*  or  in  law  proves  the  truth  contrary  to  their  general  verdict 
premised,  and  closed  them  up  with  submitting  the  whole 
to  the  judgment  of  the  court,  as  in  this  case  it  is ;  in  both 
these  cases  the  special  matter  makes  the  verdict  and  over- 
rules the  general.     As  for  example, 
Hani.  347.  2         20  EHz.  Dyer  362,  in  debt  against  executors  the  defend- 
^*  ™*  *'       ant  pleaded  pleniement  administer,  whereupon  issue  was 
taken;  the  jury  find  that  the  testator  had  made  a  lease  for 
years  of  the  house  and  implements  of  household,  render- 
2  Cr.  212.         ing  rent,  and  died,  and  that  the  executors  had  received  the 
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rent,  and  concluded  isHni  assets;  yet  the  court  judged  up-  [53  a] 
on  a  special  matter  it  was  no  assets,  because  the  rent  ran  v.^n/-<^ 
with  the  reversion,  and  so  belonged  not  to  the  executor. 

So  Pasch.  22.  Eliz.  Dyer  370.  One  brought  a  writ  de 
plegiis  acquietandiSy  and  the  jury  found  that  the  plaintiff 
was  bound  for  the  defendant,  as  his  surety,  in  an  obliga* 
tion  with  him  jointly  and  severally,  and  that  being  im- 
pleaded he  prayed  a  plea,  &c.,  and  yet  judgment  was 
given  against  the  plaintiff;  for  as  this  case  is,  they  were 
both  principal,  and  neither  pledge  nor  fidejussor  to  the 
other.  And  this  action  lies  not  but  where  one  is  named 
expressly  as  surety  in  the  bond,  which  was  not  so  in  this 
bond. 

And  Pasch.  2  and  3  Ph.  and  Mar.  Dyer  115.  b.     Debt  10.453.  Co. 
upon  an  obligation  for  performance  of  covenants,  where-  cr.  209.%  Ro. 
of  one  was  that  he  should  do  no  waste,  and  issue  taken  iqq'  y^iis. 
whether  he  felled  ten  oaks,  it  was  found  that  he  had  not  Jl^'7^*  ***  ^ 
felled  twenty  oaks,  but  he  had  felled  ten,  and  it  was  ad- 
judged for  the  plaintiff;  yet,  if  upon  the  first  point  it  had 
rested  there,  it  had  been  found  for  the  defendant.  2  Cro. 
463. 

Note,  that  ten  did  not  prove  the  issue  of  twenty,  lit-  PoitTS.  &3. 
erally,  but  it  proved  the  breach  clear  within  the  issue. 
QfjuBre^  if  it  had  been  oaks  for  ashes,  or  the  like;  for  eith- 
er had  been  waste ;  and  the  very  issue  in  contemplation  of 
law  is  waste  or  no  waste,  and  the  rest  is  of  a  certainty  of 
form  ;  so  in  Townesend's  case,  Plo.  111. 

As  the  second  branch  of  the  first  point,  whether  the  ^j,^  gecond 
alias  capias  can  be  taken  within  the  issue.     First,  lay  this  3?**^  ^^^\ 
for  a  ground,  that  if  the  jury  find  anything  that  is  merely  Verdict  out  of 

®,.  ,  .li  1.  the  issue  Toid. 

out  of  the  issue,  that  such  a  verdict,  for  so  much,  is  utter-  11  Co.  13.  a. 
ly  void  and  of  no   fol-ce,  (1)  though  it  conclude  in  gen-  inrt*jr7.*a.ac- 

cord.  47.  £.  3. 

(1)  If  a  iury,  in  their  verdict,  find  facts  which  are  not  properly  sub-  ^ 
mitted  to  them,  or  which  they  have  no  authority  to  find,  and  also  find  the 
regular  issue,  such  extrajudicial  finding  will  be  rejected  as  surplusage, 
and  judgment  will  be  rendered  on  that  part  of  the  verdict  in  which  Uie 
regular  issue  is  found.  6  Mass.  304,  Bacon  v.  Callender.  Thus  if  a  jury, 
in  Massachusetts,  express  in  their  verdict  that  the  plaintiff  shall  have  full 
costs,  in  a  case  where  by  law  he  is  not  entitled  to  them,  that  part  of  their 
verdict  which  relates  to  costs  will  be  merely  void  and  may  be  rejected 
as  surplusage.    11  Mass.  358,  Lincoln  v.  Hapgood.    So  if  a  jury  in  New 
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[53  6]      eral,  for  or  against  the  plaintifTor  the  defendant;  whereof 
^^"■'^^"^^      the  reason  is  plain,  which  is,  that  the  jurors  are  tryers  of 
matter  of  fact  put  in  issue  between  the  parties,  and  their 
oath,  which  contains  their  commission  is,  that  they  shall 
truly  try  the  issue  between  party  and  party.     And  so  is 
the  ven.fac.  ad  triand.  exUum,  non  ad  tHandumjus^  as  in 
a  writ  of  right,  so  that  whatsoever  they  do  try  besides  the 
issue  is  per  non  juratos,  as  a  cause  judged  by  the  court 
that  hath  no  jurisdiction  of  the  cause,  coram  non  judice^ 
and  utterly  void,  for  a  verdict  must  not  be  to  the  action, 
that  might  have  been  pleaded,  but  to  the  issue,  which  is 
pleaded,  and  in  their  charge.     And  if  that  other  point 
had  been  pleaded  it  might  have  had  another  answer  and 
evidence.     And  therefore  the  entry  of  the  verdict  in  the 
record  is,  quid  ad  veritatem  de  infra  content,  jurati  di- 
11  Co.  13.  a.      ^^^  super  sacramentum  suum^  fyc.     And  so  upon  the  mat- 
3 Vmit.^'  *^'  ^^^^  ^^  ^^^^  extravagant  part  of  the  verdict  be  false,  it  is 
Yoi.  7a.  no  perjury,  neither  doth  any  attaint  lie  upon  it,  for  there 

is  no  party  grieved  nor  anything  to  be  restored,  neither 
can  it  be  used  as  in  evidence  in  any  other  trial,  because 
there  is  no  redress  if  it  be  false. 

And  I  hold  it  plain,  you  cannot  justify  to  call  him  per- 
jured upon  such  a  point  being  false.     And  so  it  is  con- 
cerning a  point  of  discourse  by  judges  out  of  the  point 
of  the  judgment,  it  may  be  a  judicious  and  studied  opin- 
ion, and  of  some  authority,  but  it  is  no  part  of  the  judg- 
Fio.  96.  a.         ment,  for  no  writ  of  error  lies  upon  it,  and  therefore  it 
L^^J       ought   not  to   preoccupate    or    prejudicate  a  judgment. 
iCr.  174.   Co.  -A.nd  therefore  39  E.  3.  38.  a  writ  of  annuity  was  brought 
Cr.^.**  ^      upon  a  prescription,  the  defendant  traversed  the  prescrip- 
tion, whereupon  issue  was  taken  and  found  for  the  pre- 
47  E  3  19  a.    ^^"P^'on ;   but   further,  the  jury  found    that   there  was 
nothing  of  annuity  behind ;  yet  judgment  was  given  for 
the  plaintiff. 

York  find,  in  an  action  for  an  escape,  that  the  prisoner  returned  volun- 
tarily before  suit  brought,  but  that  the  defendant  had  not  filed,  with  his 
E*  3a,  an  affidavit  that  Uie  escape  was  without  his  knowledge  or  consent, 
ie  Sess.  96.  c.  67.  s.  23.)  the  finding  as  to  .the  want  of  an  affidavit,  must 
rejected  as  surplusage,  this  being  a  matter  beyond  the  issue  to  be 
tried,  and  belonging  exclusively  to  the  court  16  Johns.  307,  Richmond 
V.  Tallmadge.    See  poet  112,  Tasker  v.  Salter. 
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So  43  Ass.  p.  1.  In  assize  the  defendant  pleads  himself  [54  a] 
a  villain  ;  the  plaintiff  replies  that  he  was  free,  and  issue  v^v^^ 
taken  upon  it ;  the  jury  found  him  a  villain,  and  added 
that  the  plaintiff  viras  seized  and  disseized  by  the  defend- 
ant,  as  the  writ  imported,  and  that  the  lord  of  the  villain 
had  not  entered.  And  yet  it  was  adjudged  against  the 
plaintiff;  for  jurors  are  bound  to  their  issues,  but  judges 
have  power  over  the  whole  matter,  and  that  hath  also  his 
bounds,  as  to  the  matter  within  the  record  not  at  large. 

But  howsoever  the  verdict  seem  to  stray,  and  conclude  Verdict  infor- 

mal.    Apr.  262. 

not  formally  or  punctually  unto  the  issue,  so  as  you  can-  i  Cr.7. 
not  find  the  words  of  the  issue  in  the  verdict,  yet  if  a  ver- 
dict may  be  concluded  out  of  it  to  the  point  in  issue,  the 
court  shall  work  it  into  form,  and  make  it  serve.  (2)    And 

(3)  This  doctrine  is  recognized,  and  the  case  to  this  point  cited  with 
approbation  by  the  court,  in  the  case  of  .Porter  v.  Rummery,  10  Mass.  '^ 

64,  and  also  in  Hawks  y.  Croflon,  2  Bur.  698.  The  latter  was  an  action 
of  trespass  vi  et  armu^  and  special  damages  alleged.  The  defendant 
plead ea,  as  to  the  vi  et  armia,  not  guilty,  on  which  issue  was  joined.  As 
to  the  special  damages  he  pleaded  aon  assault  demesru,  to  which  the 
plaintiffreplied  de  injuria  &c.,  on  which  issue  was  likewise  ioined.  The 
jury  returned  a  general  verdict  of  *  guilty  of  the  trespass  within  written.' 
Judgment  was  given  for  the  plainti^  which  was  affirmed  on  writ  of  er- 
ror, on  the  ground  that  the  jury  could  not  have  found  thus  unless  the 
defendant  had  failed  in  proving  his  justification.  This  case  is  consider- 
ed as  seeding  the  principle  that  where  the  general  issue  and  special 
pleas  are  pleaded,  and  ft  verdict  is  found  for  the  plaintiff  on  the  general 
issue  only,  without  regarding  the  other  issues,  if  it  is  apparent  that  the 
verdict  could  not  have  been  so  found  if  the  special  pleas  had  been  sup- 
ported, the  omission  is  merely  matter  of  form,  and  is  not  a  ground  for 
impeaching  the  verdict  Accordinsfly  in  an  action  of  replevin,  where 
the  defendant  pleaded  1st  Abn  eepit ;  2dly.  property  in  a  stranger  with 
an  avowrv  for  return,  to  which  the  plaintiff  replied  and  took  issue,  and 
the  jury  found  a  verdict  for  the  plaintiff  on  the  issue  of  non  eepit,  without 
saying  anything  as  to  the  other  issue,  judgment  was  given  for  the  plain- 
tiff, on  the  ground  that  the  jury  would  not  have  found  such  verdict  if  the 
defendant  had  made  out  his  justification.  14  Johns.  84,  Thompson  v. 
Button.  See  also  9  Mass.  316,  Hodges  v.  Raymond.  But  it  is  not  ad- 
missible to  extend  a  verdict  by  construction  unless  it  appears  to  be  the 
necessary  conclusion  from  the  whole  record ;  and  if  there  be  several  is- 
sues, and  a  verdict  good  as  to  one  and  imperfect  as  to  the  others,  a  ven. 
fac,  de  novo  goes  to  all.  10  Mass.  68,  Porter  v.  Rummery.  A  juiy  must 
pass  upon  all  matters  submitted  to  them,  and  cannot  find  a  verdict  on 
one  part.of  theplaintifl's  demand  without  deciding  on  the  other;  2  Johns. 
210,  Brockway  v.  Kinney ;  and  they  must,  substontially,  pass  upon  all  the 
issues  joined  in  the  cause.  Thus  in  debt  on  bond,  the  defendant  plead- 
ed, 1st  JVbn  est  factum;  2d.  Performance  of  the  condition,  upon  which 
several  issues  were  joined.  The  jury  found  a  verdict  for  the  plaintiff  on 
the  first  issue,  but  said  said  nothing  as  to  the  second,  and  a  judgment 
rendered  on  such  verdict  was  held  to  be  erroneous.  4  Johns.  213,  Van 
Benthiiysvon  v.  De  Witt 
17 
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[54  &]      therefore  47  E.  3.  fo.  29.  in  a  precipe  one  came  in  and 
said  that  the  tenant  was  tenant  for  life,  and  prayed  to  be 
received  for  reversion.     The  defendant  on  the  other  side 
pleaded  that  the  tenant  in  the  action  had  fee,  whereupon 
O^.sz^b'.         issue  was  taken  that  he  had  not  fee,  and  it  was  found  that 
neither  the  tenant  nor  he  in  reversion  had  ever  anything ; 
which  is  clean  besides  the  issue,  and  against  the  reason 
of  the  receipt.     And  it  was  adjudged  tha:t  he  should  be 
received ;  for  by  this  verdict  it  was  found,  that  the  tenant 
had  not  fee,  which  was  all  that  was  put  in  issue,  for  both 
the  demandant  and  the   party  praying  receipt,  allowed 
6Co.^^a'.V*"  tenant  to  the  action,  which  must  be  at  least  a  freehold, 
ij^i^'^'  ^^'  and  that  being  agreed  by  the  parties,  the  jurors  could  not 
falsify.     And  therefore  the  book   19  E.  2.  F.    Receipt 
178.,  being  adjudged  contrary,  I  do  condemn. 
efit^faTerdict      But  on  a  Contrary,  where  an  issue  is  well  found  it  shall 
Co.Tl'ise^'b.    sometime  relieve  a  stranger,  as  in  the  case  of  Tilly  and 
66^8  Co'isS'*  Woody,  7  E.  431.,  where  an  action  of  trespass  was  brought 
66^"Vid76°*  ^^S*'^^*^  two   for  taking  of  goods,    the  one  pleaded  not 
Pott.  164.         guilty,  and  it  was  found  against  him,  and  the  other  plead- 
ed that  the  plaintiff  had  given  him,  the  goods,  whereupon 
issue  was  taken,  and  that  found  against  the  plaintiff,  and 
therefore  judgment  was  given  against  him ;  for  the  issue 
was  well  found,  and  the  action  being  the  same,  and  both 
the  defendants  parties  to  it,  and  the  court  being  apprized 
that  the  title  was  against  the  plaintiff,  no  judgment  could 
be  given  for  him  against  the  other.     But  if  the  plaintiff 
had  brought  bis  actions  severally,  against  either  defend- 
ant, (as  he  might),  he  would  have  had  his  judgment,  though 
Qnare.  perhaps  the  defendant  might  have  been  relieved  by  audita 

querela  upon  the  other  judgment ;  tamen  quare  of  that. 

Now  admitting  that  a  mere  foreign  matter  is  void,  yet 
in  this  case,  to  the  second  branch  of  the  first  point,  I  am 
of  opinion  that  alias  capias  doth  maintain  the  plea  of 
the  defendant,  which  is  but  thus ;  that  whereas  the  plain- 
tiff had  set  forth  his  judgment,  and  demands  why  he  should 
not  have  execution"^  against  the  executor,  the  defendant 
shows  that  the  plaintiff  had  si^ed  forth  against  the  said  T« 
Jackson,  in  his  life,  quoddam  hreve  de  capias  fyc,  a  certain 
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writ  of  capia$  ad  8at%$faciendnm  super  judicinm  prrndtC"  [54  c] 
tumy  ^€.  virtfUe  cujue  bems  the  sheriffs  took  him  and  had  ^'^>y^^ 
him  in  execution  for  the  same  debt  and  damage,  and  that 
he  died  in  execution,  6lc.  And  the  plaintiff  says  that  the 
sheriffs,  virtuU  brevis  prad.  de  cap.  ad  BOtitfadendumy 
prmdidum  Tho.  Jackson  nan  ceperwU^  and  thereupon  is- 
sue is  taken;  so  he  denies  that  he  was  taken  virtvie 
cujusdam  brevis  de  cap.  ^c. 

In  every  act  there  is  a  substance,  a  body,  a  principal,  Ve^^* '"'. 
and  there  are  certain  accessaries  or  accidents ;  and  con-  cap,  th«t  wo 
cermng  this,  it  is  a  true  axiom,  unumquodq.  maxime  est  geneni. 
id  quod  est  principalius  in  ipso^  and  therefore  things  are 
nominated  ex  eo  quod  sunt  per  «e,  non  per  acddens.    Now 
when  the  substance  is  capiM^  whether  it  be  th^  first,  alias 
or  plurieSf  those  are  but  distinctions  of  number  in  order ; 
there  might  have  been  more  colour,  if  he  pleaded  it  an  al.        [55] 
cap.  where  it  was  the  first,  for  that  had  not  been  true  in 
words  though  in  substance,  and  to  the  effect  of  the  execu- 
tion it  had  been  all  one  :  but  here  as  it  is  full  to  the  sub- 
stance, so  it  is  not  untrue,  nor  so  much  as  mistaken  in  a 
word,  for  it  is  a  capi€Ls  with  a  little  addition  that  may  be 
spared.   And  capias  is  the  genus,  and  genus  continet  plura 
quam  specieSf  sed  species  non  continet  plus  quatn  genus.  36 
H.  6. 2.    A  recognizance  pleaded,  the  issue,  nul  tiel  record^  Mowi  14.  b. 
and  the  recognizance  which  was  certified  was  upon  condi- 
tion, and  yet  good.  36  £.  3.  5.  In  an  account  the  defendant 
pleaded,  that  he  accounted  before  R.  and  W.,  upon  which    ^ 
issue  was  joined,  and  it  was  found  that  he  accounted  be- 
fore R.  only,  and  it  was  adjudged  for  the  defendant.  16  Ass. 
19.     In  assize  the  tenant  vouched,  the  vouchee  pleads 
that  heretofore  the  plaintiff  brought  an  assize  against  his 
father,  who  pleaded,  that  the  plaintiff  did  enfeoff  him  by 
his  deed,  and  it  was  so  found  by  the  assize,  and   he  de- 
manded judgment,  and  upon  issue  nul  tid  record,  the 
record  was,  that  the  assize  was  against  the  father  and 
mother,  and  yet  adjudged  no  failer.    But  the  verdict  must 
not  wholly  depart  from  the  word  of  the  issue.   40  Ass.  31. 
In  an  ass.  the  defendant  pleaded  the  deed  of  the  brother  Pott  13.  us. 
of  the  plaintiff  with  warranty,  and  the  plaintiff  denied 
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[55  6]      the  deed,  and  it  was  found  not  to  be  the  deed  of  the 
'^'^"^''~'     brother,  but  the  deed  of  the  father,  and  it  was  adjudged  by 
good  advice,  as  the  book  saith,  against  the  defendant. 
Post.  209.  And  I  am  of  clear  opinion,  that  if  the  jury  had  found,  that 

he  had  been  taken  with  a  capiaa  projinej  or  by  a  capias 
tUlagai.  after  judgment,  and  the  plaintiff  had  prayed  that 
he  should  remain  for  lus  satisfaction,  that  yet  this  had 
been  against  the  defendant ;  for  though  he  were  taken  by 
a  capiasj  and  were  also  holden  ad  aaiiafaciend.  yet  it  was 
not  quoddam  bre.  de  cap.  ad  satiafaciend.  which  is  a  kind 
of  writ  certain,  yet  it  amounts  to  so  much  in  effect,  and 
the  prayer  for  his  remanding  is  a  kind  of  taking  of  charge 
of  the  nature  of  the  writ.  On  the  other  side,  if  the  she- 
riff* had  had  this  Jackson  in  execution  by  one  cap,  at 
another  man's  suit,  and  then  this  cap.  had  been  delivered 
unto  him,  and  he  had  also  charged  him  with  that,  I  hold 
that  that  would  have  maintained  his  issue  ;  for  though  he 
were  taken  before,  yet  this  is  a  new  taking  in  the  law.  (3) 

(3)  There  are  two  sorts  of  allegations  in  relation  to  matters  of  record 
and  other  written  documents ;  the  one  of  matter  of  substance,  which 
must  be  substantially  proved ;  the  other  of  description,  which  must  be 
literally  proved.  Where  a  fact  is  alleged,  not  as  a  description  of  a  re- 
cord, but  for  the  proof  of  which  it  may  be  necessary  to  produce  a  record 
in  evidence,  it  will  be  sufficient  if  the  fact  be  substantially  proved  by  the 
record  produced ;  but  where  the  allegation  purports  to  describe  the  con- 
tents or  a  record,  and  to  set  it  forth  with  a  prmU  paid  per  rteordum,  the 
least  variance  will  be  fatal.  Thus  an  allegation  of  b,  precept  of  the  kirig 
may  be  supported  by  showing  a  bill  of  Middlesex;  2  Str.  10G9,  Harris  v. 
Bernard ;  but  an  allegation  that  an  action  was  depending  in  his  majesty *s 
court  of  the  Bench  at  fFestmiruttr  ia  not  sustained  by  proof  of  tiplwriea 
bill  of  Middlesex ;  because  the  words,  at  fFestminsteVy  designates,  by  its 
locality,  the  Court  of  Common  Pleas.  3  Mau.  &  Set  166,  Impey  v.  Tay- 
lor.^ So  if  it  be  alleged  that  an  acquittal  happened  on  a  day  laid  under 
a  videlieety  and  no  reference  be  made  to  any  record,  a  variance  in  the 
day  will  not  be  fatal.  Therefore  where,  in  an  action  for  a  malicious 
prosecution,  the  declaration  stated  that '  afterwards,  to  wit,  on  the  mor- 
row of  the  Holy  Trinity,  &c.  the  plaintiff  was  duly  acquitted,'  the  alle- 
gation was  held  to  be  proved  by  the  production  of  the  record  of  nut 
prius,  though  it  thereby  appeared  that  the  acquittal  was  on  Tuesday 
next  after  Uie  end  of  Easter  term ;  for  the  substance  of  the  allegation 
was  only  that  he  was  acquitted  before  the  commencement  of  the  action. 
9  East  160,  Purcell  v.  Macnamara.  So  the  statement  of  a/./ac.  to  have 
been  for  a  debt,  and  80^.  damages  sustained  by  reason  of  the  detention 
thereof,  when  the  writ  itself  mentioned  the  60s.  to  have  been  given  for 
the  damages  sustained,  as  well  by  reason  of  the  debt  as  for  Uie  costs 
and  charges  of  the  suit,  was  held  to  be  no  variance.  9  East  298,  Phil- 
lips V.  Bacon.  So  in  an  action  for  an  escape,  the  plaintiff  stated  the  sub- 
stance of  the  execution  in  his  declaration,  without  setting  it  out  in  hac 
verba^  but  in  the  execution  produced  in  evidence  there  was  a  variance  of 
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As  to  the  third  branch,  concerning  the  faults  of  averment,     [65  6] 
to  apply  the  capias  that  is  found  to  the  case  in  question,      v-^^y^w/ 
if  this  uncertainty  had  been  in  the  plea  of  the  defendant,  cme>tioQ  upon 
it  would  no  doubt  have  made  it  vicious,  but  being  in  a  2 s^^d!??"^' 
special  verdict,  it  must  be  taken  according  to  their  inten-  ^rJict  l^ciai 
tion,  which  is  according  to  the  common  intent.     There-  ^^^^.  ^  ^^"" 

^  mon  intent. 

fore  when  the  question  is,  whether  he  were  taken  by  foree 
of  the  capias  mentioned  in  the  plea,  which  is  named  with- 
out addition,  and  they  give  their  verdict  that  he  was  not 
taken  by  virtue  of  the  capias  ad  satisfaciendum  within 
mentioned,  but  that  he  was  taken  by  force  of  an  alias  ca- 
pias ad  satisfaciendum^  not  mentioned  in  the  record,  at 
the  suit  of  the  same  person,  against  the  same  person,  of  the 
same  teste  and  return,  of  the  same  sum  of  debt,  damages 
and  judgment,  it  appears  plainly,  that  they  understand  it 
to  be  the  same ;  for  it  is  against  sense,  that  either  the  jury 
would  have  made,  or  the  court  have  suffered,  a  special 
verdict,  as  a  doubt,  if  this  alias  cap.  had  been  upon 
another  judgment,  or  between  other  parties. 

If  a  plea  of  a  capias  may  be  maintained  by  an  alias  Pent.  S62. 5  Co. 
ceqnas^  which  being  the  only  doubt,  the  court  must  make  19b.*' 

one  cent  in  the  amount  of  dajnaf  es  and  costs ;  and  it  was  held  to  be 
immaterial.  5  Johns.  89,  BiBselfv.  Kip.  In  a  similar  action  the  plaintiff 
alleged  a  judgment  recovered  in  the  dourt  of  Common  Pleas  held  at  S. 
in  the  county  of  W.  and  in  the  record  produced  at  the  trial,  the  place  or 
town  where  the  conrt  was  held  was  not  mentioned,  and  the  variance  was 
held  to  be  immateriaL  9  Johns.  82,  Page  v.  Woods.  See  also  8  Johns. 
36,  Rodman  v.  Forman.  1  Cowen  309,  Jones  v.  Cook.  1  T.  R.  235, 
Rex  V.  Pippet    2  Barn.  &  Cres.  2,  Draper  v.  Garrat 

In  these  cases,  however,  if  the  plaintiff  had  taken  upon  himself  to  set 
forth  the  record  tn  Jubc  vtrha^  or  to  describe  it  by  a  prmttjtcdd  per  recor- 
duniy  it  seems  that  he  would  have  been  bound  to  a  more  literal  statement 
Thus  an  action  of  debt  for  £860  12«.  Id.  founded  on  a  decree  in  chan- 
cery described  with  a  prout  paiety  dLC.  is  not  supported  by  the  record 
of  a  decree  for  £860  ]2«.  Id.  tnih  interutfrom  a  certain  deaf  to  (Ae  dojf 
ofrtTideringthe  decree,  1  Cranch  282,  Thompson  v.  Jameson.  Sed  tfw 
3  Bam.  Sl  Cres.  2,  Stoddart  v.  Palmer.  So  where  a  writ  was  described 
in  terms,  when  sued  out  and  when  returnable,  and  on  production  it  ap- 
peared to  be  returnable  on  a  different  day  from  that  stated  in  the  decla- 
ration, the  court  held  the  variance  fatal,  though  the  day  of  the  return 
wtis  held  under  avuMicet  The  return  day  was  considered  material  in 
this  case  because  it  was  part  of  the  description  of  the  writ,  which  could 
only  be  proved  by  a  writ  returnable  on  the  same  day.  1  T.  R.  656, 
Green  v.  Rennet  See  also  2  Esp.  N.  P.  C.  726,  Brown  v.  Jacobs.  1 
Camp.  404,  Rex  v.  Taylor.  See  also  3  Cranch  208,  Wilson  v.  Codman. 
As  to  contracts  see  post  p.  72,  Pope  v.  Skinner,  and  note.  Sed  vide  13 
East  547,  Judge  v.  Morgui. 
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[55  c]  no  more  doubts ;  the  finding  and  trial  of  the  matter  of 
^•^'^v^^^  fact  being  only  the  jury's  office,  and  not  the  courts ;  upon 
which  point  see  Goodale^s  case,  Co.  5.  fo.  97.  where  in  an 
efectianefirmtB per GoodB\e  against  Wyat,upon  not  guilty, 
the  jury  concluded  their  doubt  upon  performance  of  a 
condition  by  payment  of  money  by  Sir  John  Packinton  to 
one  Woodcliffe,  but  yet,  in  making  up  their  verdict,  they 
had  given  the  possession  to  the  plaintiff  by  lease,  and  laid 
the  entry  upon  him  by  Wyat,  without  any  title  under 
Packington,  but  that  was  not  included,  and  so  not  re- 
garded. 

Poit86«.  Pio.      And  Fulwood's  case,  Co.  lib.  4.  fol.  66.  where  it  was 

963.468.  syd!  fouud,  that  ouc  recognovU  cofatn  recardatare  et  majare 
,  1  Cr.  509.  ^^fj^p^j^i^  g^  debere  to  another  200  pounds,  without  saying 
per  scriptum  obligatartum^  or  aecundumformam  siaiuty 
[56]  and  yet  holden  good  and  effectual  according  to  common 
speech  and  intent.  And  the  Earl  of  Shrewsbury's  case,  Co. 
lib.  9.  fol.  51.  where  the  verdict  said,  accessU  ad  locum 
tMUcdem  to  hold  court  baron,  it  was  found  that  Sterne,  as 
deputy  to  the  Earl  of  Rutland,  aecesM  ad  vtUam  de  Mans- 

pio.  71.  a.  fiMy  ad  iMtiofem  locwn  ubi  cur.y  barania  fnanerii  de  Mana^ 
field  communiter  tentafuit  ad  custod.  U.  cur.  and  that  he 
was  disturbed,  d^c.  by  Woodward,  steward  to  the  Earl  of 
Shrewsbury,  and  holden  well ;  for  though  this  would  not 
have  served  in  pleading,  (for  it  must  have  been  pleaded 
that  the  place  was  part  of  the  manor,  or  holden  of  it  at 
least,  where  the  court  was  to  be  holden,)  yet  it  was  allow- 

Demanerapon  ed  in  verdict.     But  now,  if  this  were  in  a  demurrer  upon 

a  point  certain.  .      ,  ,  ,      ,  ..,,..  '^ 

3  Co.  fis.  b.  matter  m  law,  though  the  parties  will  join  upon  some  one 
b^H'u.  tco?  point,  upon  which  if  it  stood  alone,  judgment  should  be 
s^i.  409!^'  ^'  given  for  the  one  party ;  yet  if  upon  the  whole  record 
matter  in  law  appear  why  judgment  should  be  given 
against  the  said  party,  the  court  must  judge  so,  for  it  is 
the  office  of  the  court  to  judge  the  law  upon  the  whole 
record ;  and  the  consent  of  parties  cannot  prejudice  their 
opinions,  nor  quit  them  of  their  office  in  that  point.  (4) 

(4)  Upon  thi0  principle  it  is,  that  where  a  plea  confesses  the  action  and 
does  not  sufficiently  avoid  it,  judgment  will  be  given  for  the  plaintiff  on 
the  confession,  without  regard  to  the  verdict  for  the  defendant,  which  is 
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And  therefore  though  Montague,  in  Dive  and  Manning-      [56  a] 
am's  case,  does  stagger  a  little  in  that  point,  upon  the 
Book  of  34  H.  6.  yet  in  conclusion  he  resolves  that  the 
court  must  of  office  judge  upon  the  whole  record. 

called  a  judgrment  nan  obslonie  veredido.  This  doctrine  may  be  illus- 
tnted  by  many  cases  to  be  found  in  the  books.  Thus  in  an  action  of 
trespass  quar,  daus,Jreg.  if  the  defendant  in  his  plea  justifies  the  act 
under  a  void  custom,  the  plaintiff  will  be  entitled  to  judgement  non  o&ftenle 
vendido.  The  plea  in  justification  admits  the  trespass  and  does  not 
avoid  it,  and  it  therefore  aj^ais,  upon  a  consideration  of  the  whole  re- 
cord, that  the  plaintiff  is  entitled  to  judgment  upon  the'  confessicMi* 

1  Wfls.  63,  Broadbent  V.  WiUies.  Willes  364.  S.  C.  So  in  an  informa- 
tion in  the  nature  of  a  9110  toarrmUo  for  usurping  the  office  of  mayor, 
the  defendant  sets  forth,  in  his  plea,  a  bad  title  to  the  office,  and  the 
court  considered  this  plea  as  a  confesnon  of  an  user  amounting  to  a 
usurpation,  and  therefore,  after  a  verdict  on  an  immaterial  point,  gave 
judgment  against  the  defendant  upon,  the  confession*  1  Str.  dM,  Hex 
V.  Fhillip&  80  in  replevin  the  defendant,  in  his  cognizance,  averred  a 
custom  within  a  manor,  for  a  court-leet  to  make  regulations  touching 
the  commons  and  the  stocking  thereof,  and  to  order  that  on  breach,  such 
penalty  should  be  paid  by  the  offender  as  to  the  jurors  should  seem  meet, 
and  a  further  custom  that  on  rt/iutU  iopayy  a  distress  might  be  taken; 
he  then  averred  an  order  of  the  court-leet,  a  forfeiture  of  the  penalty  by 
the  plainti£^  and  justified  the  taking  aa  a  distress,  but  did  not  aver  any 
demand  and  refuicU  to  pettf  tiupenaUy  before  the  distress  taken.  It  was 
held  that  the  cognizance  was  bad  for  this  omission,  and  that  the  plaintiff 
was  entitled  to  judgment  non  obHanU  varedido.  8  Taunt  413,  Clears  v. 
Stevens.  (Sed  oimwv,  whether  this  omission  is  not  cured  by  verdict. 
See  1  Chittv  3^  16  Mass.  94,  Chester  Glass  Co.  v.  Dewy,  and  17 
BCass.  2S9,  Colt  v.  Root)  So  where  the  defendant  pleads  his  discharge 
under  an  insolvent  act,  passed  subsequent  to  the  maJcing  of  the  contract 
declared  upon,  and  therefore  unconstitutional  and  void,  and  the  plaintiff, 
instead  of  demurrin^^,  replies  fraud,  and  upon  an  issue  as  to  the  fraud  a 
verdict  is  found  against  him,  the  court  m^r  yet  give  judgment  for  the 
plaintiff  non  obttanU  veredicto ;  because  the  plea,  if  true,  contains  no 
ground  of  defence.  18  Johns.  14^  Burdich  v.  Green.  In  these  cases, 
and  others  of  a  similar  character,  the  issue  ioined  was  immaterial,  and 
the  findmg  of  the  jury,  for  the  one  party^  or  the  other,  upon  such  an  issue 
could  not  hinder  the  coui^t  from  ffiving  judgment  according  to  the  merits 
of  the  case  i4>parent  on  the  whole  record.  The  pleas  were  good  in 
form,  but  substantially  insufficient  The  defendant's  title,  or  ground  of 
defence,  was  defective  and  could  not  be  aided  by  any  mode  of  setting  it 
forth.  See  also  2  Johns.  387,  Havens  v.  Bush.  Cro.  Eliz.  214,  Lacy  v. 
Reynolds.    1  Salk.  173,  Jones  v.  Bodingham,  and  Staples  v.  Haydon. 

2  Barn.  &  Cres.  302,  Lonsdale  v.  Nelson.  4  Bam.  Sl  Cres.  2^  Lam- 
bert V.  Taylor.    3  B.  &  C.  24,  McGregor  v.  Thwaites. 

Immaterial  issues  are  not  always  presented  in  a  form  which  will 
authorize  the  court  to  give  judgment  non  oMante  veredido.  Whenever 
a  material  allegation  jn  the  pleadings  is  not  traversed,  but  issue  is  taken 
on  some  point  that  will  not  aetormine  the  merits  of  the  cause,  it  is  called 
an  immaterial  issue.  Thus  where  the  defendant  pleads  an  ill  plea,  but 
the  matter,  if  well  pleaded,  might  have  been  a  ^ood  bar  or  justification, 
and  issue  be  taken  on  such  plea,  the  issue  is  an  immaterial  one ;  but  if  a 
verdict  be  found  for  the  detendant,  on  such  issue,  judgment  can  never 
be  given  against  him  as  upon  confession.  In  such  case  the  court  will 
not  give  judgment,  either  for  the  plaintiff  or  defendant,  because  the 
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[56  b]  Now,  though  the  issue  in  this  case  be,  whether  the 

^-'"^^^  sheriff  took  him  by  force  of  the  writ,  and  had  him  in  exe- 
thatthesheriifs  cution  fot  the  debt  and  damages,  and  the  verdict  only 
force  oTthe  ^^ds  that  the  sheriffs  took  him  by  virtue  of  the  al.  cap.^ 
il^Vat^thJy"  ^^^  say  nothing  to  the  having  and  holding  in  execution, 
ecutio^  *Co'^"  y®^  ^^  '®  ^®^'  enough,  for  the  consequence  is  necessary, 
because  they  could  not  take  him  by  the  writ,  but  he  must 


edition.    Co, 
L.  227.  a. 


legal  rights  of  the  parties  are  not  determined  by  the  finding,  nor  appa^ 
rent  upon  the  record.  1  Salk.  173,  Staple  v.  Haydon*  In  each  case, 
therefore,  the  court,  for  their  own  sake,  will  order  a  repleader.  And  it 
is  a  general  rule  that  when  issue  is  joined,  in  any  sta^e  of  the  pleadings, 
on  an  immaterial  point,  or  such  point  as,  after  trial  thereof,  the  court 
cannot  give  judgment,  as  being  imoertinent  or  uncertain  and  not  deter- 
mining tiie  rights  the  court  regularly  awards  a  repleader  or  ffives  judg- 
ment guod  pwrUa  rtflacettrd;  m  which  case  the  parties  must  Begin  agam 
at  the  first  fault  which  occasioned  the  immaterial  issue.  Bac.  Abr.  tit. 
Pleas  and  Pleadings  M.  1.  Thus  in  covenant,  the  plaintiff  declares  on 
a  lease  made  to  C.  which  he  alleges  to  have  come  to  the  defendant  by 
assignment  The  defendant  pleads  that  C.  did  not  assign  to  him,  and 
after  issue  joined  a  repleader  was  awarded,  because  the  issue  was  joined 
on  a  matter  not  alleged  in  the  declaration ;  for  that  does  not  say  tiiat  C, 
assigned  to  the  defendant,  but  that  it  came  to  him  by  assignment,  and 
there  might  have  been  many  metnt  assignments.  The  issue  was  held 
to  be  immaterial  because,  though  found  for  the  defendant,  it  did  not  de- 
termine the  right,  and  as  it  contained  no  confession  of  the  action,  judg- 
ment could  not  be  rendered  against  him.  2  Str.  847,  Enys  v.  Mohun. 
So  in  action  of  oBsumpaii  brought,  in  New  York,  against  the  corpora- 
tion of  Albany  to  recover  the  amount  assessed  by  a  jury  for  ground 
taken  to  widen  a  street,  the  declaration  set  forth  the  proceedings  of  the 
mayor's  court  and  the  judgment  of  the  court,  confirming  the  assess- 
ment, not  as  a  record  but  as  facts  which  gave  him  a  right  to  the  sum  as- 
sessed against  the  corporatiiXL  The  defendants  pleaded  nut  tiel  record 
on  which  issue  was  jomed ,  and  after  a  trial  by  the  record^  it  was  held 
that  the  issue  was  immaterial  and  a  repleader  was  awarded.  6  Johns.  1, 
Stafibrd  v.  Albany.  So  in  an  acUon  of  trespass  de  birnie  aspartatisy  the 
defendant  pleaded  property  in  one  S.  and  traversed  the  property  of  the 
plaintiff.  The  plaintiff  replied  de  injuria,  and  traversed  the  property  of 
S.,  and  on  this  traverse  an  issue  was  joined  and  a  verdict  theroon  was 
found  for  the  plaintiff.  The  court  held  that  this  issue  was  immaterial 
and  awarded  a  repleader.  The  issue  ought  to  have  been  taken  on  the 
traverse  of  the  plaintiff's  property  in  the  plea  in  bar.  Whether  the 
property  of  the  goods  was  in  S.  or  not  was  wholly  immaterial.  The 
material  point  was  as  to  the  plaintiff's  property.  This  was  not  confessed 
bv  the  defendant's  plea  nor  round  by  the  verdict;  and  the  legal  merits  of 
the  case  were,  therefore,  not  apparent  upon  the  record,  and  the  court 
could  not  render  judgment  thereon  in  favor  of  either  party.  3  Pick. 
124,  GerriiEdi  v.  Train.  But  in  this  case,  ai|d  othe^  of  a  similar  charac- 
ter, if  the  verdict  had  been  for  the  defendant,  it  would  have  been  con- 
clusive against  the  plaintiff,  becattse  if  the  property  had  been  found  in 
S.  it  would  have  negatived  the  plaintiff's  title,  and  upon  the  record  it 
would  have  appeared  that  he  was  not  entitled  to  recover  in  any  form  of 
pleading.  In  such  cases,  therefore,  as  a  verdict  upon  the  issue,  if  found 
on  one  side,  may  determine  Uie  cause,  the  court  will  not  award  a  re- 
pleader until  after  verdict  lb. 
The  distinction  between  a  repleader  and  a  verdict  non  obstante  vere- 
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be  in  execution.  And  also,  because  they  conclude  their 
verdict,  that  if  the  sheriffs  took  him  by  force  of  the  cap. 
within  mentioned,  then  they  took  him  in  form  as  the  de- 
fendants plead,  which  runs  to  the  whole,  as  well  for  the 
taking  as  the  detaining,  keeping  and  holding  in  execution. 

Nota^  That  the  dying  in  execution  was  not  put  in  is* 
sue,  but  admitted,  and  therefore  of  that  there  is  no  ver- 
dict, so  that  there  is  no  cause  to  arsue  it.     But  in  respect  Action  con- 

® fe«sed  notwith-. 

'  standing  the 

dido  seems  to  be  this ;  where  a  plea  is  |[ood  mform  bot  bad  in  a%iihstance^  Tcrdict.    Hutt. 
or  in  other  words,  if  it  contain  a  defective  title  or  grroond  of  defence,  by  3^-    Apr.  22S. 
which  it  is  apparent  to  the  court,  upon  the  party's  own  showing,  that,  in  ^^^'?*  ^'  ^^* 
any  way  of  J>ieading  it,  he  can  have  no  merits,  and -the  issue  joined  *'        * 
thereon  be  found  for  him;  there,  as  the  awarding  of  a  repleader  could 
not  mend  his  case,  the  court  will  give  judgment  noit  o6«<an(e  vtrtditio ; 
but  where  the  defect  is  not  so  much  m  the  title  as  in  the  manner  of  stat- 
ing it,  and  the  issue  joined  thereon  is  immaterial,  so  that  the  court  can- 
not know,  from  the  record,  for  whom  to  give  judgment,  there  they  will 
award  a  repleader.    A  repleader,  therefore,  is  upon  the  form  and  man- 
ner of  pleading ;  a  judgment  tion  oManU  vertdieto  is  ^w^s  upon  the 
merits,  and  is  granted  only  in  a  very  clear  case.  1  Chitty  634.  2  Tidd's 
Prac.  830.    See  post  113,  Kent  v.  Hall. 

An  important  aistinction  is  to  be  observed  between  an  immaUriaL  issue 
and  an  informal  issue.  When  a  material  allegation  is  traversed  in  an 
improper  or  inartificial  manner,  the  issue  taken  on  such  traverse  is  mere- 
ly an  informal  issue.  We  have  seen  that  xmmaUrial  issues  are  not  cured 
by  verdict,  but  bv  stat  33  H.  8.  c.  30,  ir^ormal  issues  are  aided  after 
verdict,  whether  round  for  the  plaintiff  or  defendant  Thus,  if  to  debt  on 
bond  the  defendant  plekds  payment  on  ike  14ih  June,  and  the  plaintiff 
replies  thst  he  did  not  pay  on  the  said  14/A  •^tuguHy  thus  mistaking  the 
month ;  or  if  the  defendant  plead  not  guilty,  instead  of  non  assumpsit^ 
or  nil  debet  instead  of  nil  ddinet^  &c. ;  in  such  cases,  the  issue  being 
merely  tn/brmo/  will  be  good  after  vercUct,  though  bad  on  special  demur- 
rer.   2  &und.  319.  n.  (6.) 

Upon  the  same  principle  tliat  courts  must  give  judgment  upon  the 
whole  record,  it  often  happens  that,  after  issue  iomed  and  a  verdict 
thereon  for  the  j^aintiff,  judgment  will  be  arrested,  because  it  appears, 
from  the  plaintiffs  own  showing  in  his  declaration,  that  his  title  is  in- 
trinsically defective.  2  Salk.  663,  Prince  v.  Mott  1  Saund.  153,  £c- 
cleston  V.  Clipsham.  4  T.  R.  470,  Bish^  v.  Hayword.  And  in  such 
case,  if  judgment  be  given  for  the  plaintiff,  it  will  be  reversed  on  a  writ 
of  error.  9  Mass.  1SJ6,  Rinesley  v.  Bilk  But  though  a  verdict  will  not 
aid  a  defective  title,  it  will  i3d  a  good  title  defectively  set  out  1  Salk. 
365,  Crouther  v.  Oldfield.  3  Mass.  160,  Avery  v.  Tyringham.  5  Mass.  306, 
Moor  V.  Boswell.  1 0  Mass,  316,  Crocker  v.  Whitney.  11  Mass.  250,  Bar- 
stowv.Fosset  12Mas8. 505,  Richardson  v.  Eastman.  So  if  the  plaintiff  m 
his  repUeoHon  makes  a  title,  and  it  thereby  appears  that  be  has  a  bad  title, 
no  rejoinder  can,  by  any  implication,  make  it  good.  5  Mass.  132,  Spear  v. 
Bicknell.  But  if  a  good  title  be  defectively  set  forth  it  will  be  aided  by 
a  verdict,  or  by  the  adverse  party  pleading  over,  though  bad  on  demurrer. 
lb.  And  if,  to  a  defective  plea,  the  plainUff  replies  and  shows  that  he  has 
no  cause  of  action,  he  is  not  entitled  to  judgment;  although  the  declar- 
ation be  good  and  the  defendant  was  guilty  of  the  first  fault  in  plead- 
ing. 16  Mass.  1,  Keay  v.  Goodwin.  See;>o<f  199,  Brickhead  v.  York. 
18 
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[56  d]      that  if  the  death  be  not  a  discharge,  but  a  reviver  of  a 
^-^'""^^"^     new  execution,  then  was  the  plea  a  kind  of  confessing 
the  action,  and  as  the  plaintiff  might  then  have  demurred, 
so  the  court  ought  now  to  judge  for  him,  howsoever  the 
verdict  be,  except  the  statute  of  jef^aUea  help  the  defend- 
Post  69.  scr.  ant,  like  to  9  H.  6.  37.     If  in  debt  the  defendant  plead 

800.  2Cr.277.  '    .         ,    ,.  ,      ,         ,        ,  .  •       ,        ,  ,         ,    ,. 

3  Cr.  214. 227.   that  he  delivered  the  deed  as  his  deed,  to  be  delivered 

6Co.4d.'a.       upon  condition  performed,  and  not  else,  so  it  was  not  his 

Py.272. b.       deed;  upon  which  issue  being  joined,  and  found  not  his 

deed,  yet  it  shall  be  judged  for  the  plaintiff,  upon  the 

matter  appearing  to  the  court  to  be  confessed. 

The  eecond  Now,  upoB  the  secoud  great  point,  which  is  the  main 

2co.86.  question  of  the  case,  whether  a  man  taken  in  execution 

for  debt,  and  dying  in  execution,  the  debt  be  absolutely 
discharged  by  his  death  as  against  him.  We  would 
speak  a  little  largely,  because  it  is  a  great  consequence, 
execution  being  the  life  of  justice,  and  necessary  to  be 
determined.  And  strange  it  is,  that  it  hath  not  been 
hitherto  brought  to  certainty,  being  a  case  that  must  needs 
often  happen. 

Of  exe€utioii  And  therefore,  first  of  executions  in  general,  I  mean  of 
executions  personal,  as  I  may  call  them,  for  debt  and 
damage ;  for  of  executions  upon  real  actions,  whereby 
land  is  recovered,  and  damages  sometimes  withal,  or  of 
executions  upon  ejectUme  fimke^  I  will  not  speak. 

3  Co.  IS.  a.  Executions  therefore,  as  I  call  the  personal,  are  feoari 

6  Co.  88.  a.  Br.  r  -^ 

&  Goidsb.  118.  fac.  or  fieri  fac.  by  common  law ;  elegU  by  the  stat.  of 
Westm.  2.  cap.  18.  and  capiaa  ad  satis/aciend.  by  the 
common  law,  in  trespass  vi  et  armia^  being  a  direct  and 
wilful  wrong  ;  and  by  the  atatute  of  25  E.  3.  in  other  cases. 
For,  at  the  common  law,  upon  an  action  of  the  case 
against  a  host  for  goods  lost  in  the  inn,  or  against  the 
sheriff  for  an  escape,  no  capias  lay ;  42  E.  S.  11.  and  42 
Ass.  PI.  17;  for  it  was  but  culpa,  sometime  fetn«,  some- 
time latcLy  a  negligence,  but  not  a  wilful  wrong. 
[57]  There  is  also  sometimes  execution  of  the  body  without 

6  Co.  88.  a.       a  capia^s  ad  satis/adend, ;  as  where  the  defendant  is  taken 
by  capias  pro  fine,  for  the  king,  which  was  also  in  cases  of 
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mere  wrong,  or  upon  a  capias  utlagat.  for  the  king,  after  [57  d] 
judgment ;  in  which  cases  the  plaintiff  may  pray  the  de-  ^^n/^<^ 
fendant  in  execution  for  hi9  debt,  or  may  refuse  it. 

See  the  form  of  the  entry  of  the  prayer  of  the  plaintiff  ^  Co.  87.  b. 
in  such  case,  that  the  defendant  may  remain  in  execution 
for  him ;  for  as  much  is  implied  in  taking  the  vapiaa  ad 
satisfaciendum^  scUicei  an  election  of  that  for  his  execu*  AntSc 
.  tion ;  now  election  implies  rejection  of  the  rest,  for  there 
is  no  election  of  all,  neither  can  the  body  be  taken  for  a 
time,  or  for  a  part,  as  bl  fieri  fac.  but  it  most  be  totally  and 
finally  during  his  life. 

Here  I  will  consider  two  things. 

First,  where  writs  of  execution  being  sued  forth  do  ut-  of  writs  of 

terly  fail  of  their  effect,  what  is  their  consequence  to  other  gSh'fkS^n'i"** 

'writs  of  execution.  J^^^^^Jy  «^  "leir 

Next,  when  they  be  executed  in  part,  and  not  to  the  pf  eiewitioM 
whole  demand.  eifect  in  pait. 

Now  touching  the  relation  of  these  execution*  amongst 
themselves,  and  their  correspondency. 

If  I  take  out  a  capias  or  fieri  fac.  and  they  take  no  ef-  Ant.Se.  Post. 
feet,  I  may  have  one  of  them  after  another,  or  an  dsgU  D^bt.  Br.  49. 
after  both,  if  they  fail ;  15  H.  7.  U ;  47  E.  3.  26  ;  and 
therefore  though  18  E.  2.  F.  Execution  132.  as  my  broth- 
Nichols  said,  and  Faire&x,  (15  H.  7.  15.)  be  of  opinion, 
that  after  a  capias  returned  nan  est  inventtiSj  the  plaintiff  EU^,  wbeth- 
shall  have  no  other  execution,  the  law  is  not  so.     But  if  I  executions. 
take  out  an  elegit,  and  enter  it  of  record,  and  it  be  returned  )£l\f^'jyy, 
nihil^  without  effect,  now  the  question  is,  whether  I  be  ^^'  ^' 
utterly  remediless  ;  and  in  this  divers  books  are  peremp- 
tory, that  I  am  without  remedy,  because  I  have  made 
(say  they)  my  election,  and  that  entered  upon  record,  and 
therefore  I  can  never  resort  to  any  other  ;  and  to  this  ef- 
fect are  the  books  of  .19  H.  6.  4  ;  Newton,  5  E.  4.  41 ;  a 
great  opinion  against  two  judges  that  had  granted  it.  And 
it  is  cited   5  E.  4.  41.  to  have  been  so  judged,  30  E.  3. 
and  15  H.  7.  15.     Faire&x  accordeth,  but  also  saitb,  that 
after  a  capias  jou  shall  not  have  an  elegit.    But  an  al.  Mo^«4^34l. 
elegit,  or  an  elegU  in  divers  counties,  one  after  another, 
the  plaintiff  may  have,  as  the  books  are.     21  H.  7.  19. 
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[57  6]      4&5  Phil,  d^  Mar.    Dyer  162.    But  these  books  not- 

^•^'N'^^     withstanding,  (whereof  there  is  never  a  judgment  but  one, 

aciiicetf  30  E.  3.  which  I  find  not,)  I  hold  the  law  to  be 

clean  contrary  ;  and  that  where  the  party  takes  an  elegit^ 

Ro.  1.904,905.  and  can  have  no  fruit  of  it,  that  he  may  resort  to  another 

execution,  though  the  election  be  entered  of  record.  Yet 

SisS'^H   ^®^*  ^'     ^'  Execution  140;   one   had  an   elegU  into 

7. 9.  b.  Co.  h\  Norf.,  the  sheriff  returned  execution  of  half  twentyfour 

645!  '  acres,  the  plaintiff  prayed  a  new  ekgU  into  Suffolk,  and 

was  denied  all  but  Norfolk,  which  is  an  error. 
?5?'^  E.      And  first  for  authorities  directly  to  the  point ;   17  E.  4. 
160.'  '  4.  per  curiam^  adjudged  ;  after  elegit  taken  forth,  the  year 

expired  before  it  was  served,  whereupon  a  scire  facias  was 
sued  out,  and  upon  that  a  capias  by  judgment,  notwith- 
standing the  exception  taken  ti^  supra^  for  it  was  said  that 
Westm.  2.  being  affirmative  took  not  always  at  the  execu- 
Poit  173.  Pio.  tion  at  common  law.     And  it  must  be  understood  of  an 
116*.  a.  Ante     eUgU  entered  of  record,  for  otherwise  there  were  no  ques* 
Rc^^lobf*'    ^^^  ^^  ground  for  it.     And  47  Edw.  3.    Fitz.  Execution 
41,  the  opinion  of  Piercey  and  Finchden  is,  that  where 
an  elegit  is  taken  out  and  not  served,  the  plaintiff  may 
t  Cro.  3.  Ac-    have  another  execution.     And  50  E.  3.  4.  when  Kirton 
said,  that  because  an  elegit  was  awarded,  and  was  return- 
ed mhH^  yet  no  cap.  could  be  awarded,  nor  capias  pro 
fine  served,  Belknap  answered,  they  would  be  advised  of 
that.     It  seems  that  the  conceit  of  this  peremptory  issue 
of  the  election  entered  hath  been  the  cause,  that  the  en- 
try, of  latter  times,  hath  been  forbom  of  record,  till  first  it 
appear  whether  any  thing  can  be  had  by  the  elegity  and 
then  to  enter  the  choice  upon  the  roll,  when  the  elegit  is 
returned  executed  ;  but  indeed  when  execution  is  made, 
it  is  fit  to  be  returned  of  record,  and  filed,  and  not  kept  in 
the  attorney's  pockets,  to  hide  and  return  when  he  finds 
his  advantage.     Now  for  reason  of  law  in  this  case,  there 
[58]       is  none  why  a  man  should  be  prejudiced  by  ignorance 
Plo.  65.  a.        dlienifacti  or  casus^  and  therefore  if  I  plead  joint-tenancy 
in  myself,  I  must  show  of  whose  feofiinent ;  not  so  of  joint- 
tenancy  in  a  stranger. 


FosTXB  M.  Jacksoh..  141 

Next»  it  is  mistakeB  if  it  be  conceived,  that  the  election,      [58  a] 
that  is  made  and  recorded,  is  to  be  taken  an  election  of    y^^""^^ 
the  very  writ  of  dsgt^.     No ;  it  is  an  election  of  the  land,  injustice  to 
Slc.  of  the  defendant  ^  elegit  executianem  de  medietaie  ter-  w!^  to  dL^ 

^^^^.M^  prive  a  man  of 

The  words  of  the  statute  of  W.  2,  c.  18.  are,  that  it  i»-  iRo-W. 
shall  be  in  the  election  of  the  plaintiff  to  have  a  writ  of 
fieri  fac.  to  the  sheriff,  to  levy  the  debt  upon  the  goods 
and  chattels  of  the  debtor,  or  that  the  sheriff  shall  deliver 
him  all  the  chattels,  and  one  half  of  the  land,  until  the 
debt  be  levied.     Out  of  these  words  I  note,  that  the  elec- 
tion is  applied  to  the  fieri,  fac.  as  well  as  to  the  dsgt^. 
Again,  that  of  the  two,  the  case  of  the  fieri  fac.  is  the 
worst ;  for  it  is  said,  that  he  may  elect  the  writ  of  the 
fieri  fac.ihui  for  the  other,  that  he  may  not  elect  the  writ, 
but  the  land  itself  of  the  debtor,  to  hold  till  he  be  satis- 
fied, which  supposeth  land  to  be  chosen ;  for  if  there  be  TurpUutpan, 
none,  the  choice  is  no  choice,  and  the  word  elegit  is  not  H^cummo 
the  matter,  but  the  act,  of  election,  which  is  in  both  exe-  ^eni  rale  i 
cutions  alike.     And  therefore  (see  Mich.  17  and  18  Eliz.  cie^lrif^Mt 
Dyer  344.)  where  one  granted  a  rent  out  of  land  unto  a  JS'^riJ*©?  ^- 
man  and  his  heirs,  without  saying  pro  ee  et  haredihuSf  and  ^-  J  intt. 

11  »•«•  1  •!  .^  144.  b.     10  Co. 

then  the  grantor  died,  the  grantee  brought  the  writ  of  an-  iss  a.  Piowd. 
nuity  against  the  heir  of  the  grantor,  who  appeared  and  sse!  *Poat.  iso! 
.  imparled  till  the  next  term,  and  then  the  plaintiff  discon-  ca!L?i44.'b. 
tiniied,  and  after  distrained,  and  made  avowry,  and  then 
the  plaintiff  in  the  replevin  pleaded  the  writ  of  annuity 
in  bar ;  whereupon  it  was  demurred,  and  it  was  adjudged 
for  the  grantee ;  for  the  person  of  the  heir  was  not  charge- 
able, and  therefore  the  election  was  void,  and  none  in 
law,  and  therefore,  jper  curiam^  though  they  had  proceeded 
to  judgment  in  the  writ  of  annuity,  yet  the  land  might 
still  have  been  charged. 

But  now  in  the  same  case,  if  the  writ  of  annuity  had 
been  brought  against  the  grantor  himself,  it  would  have 
been  bound  for  ever,  and  so  it  would  have  turned  the  rent 
charge  in  fee  simple  into  an  annuity,  only  for  the  life  of 
the  grantor.  So  you  see  thsCt  the  election  stands  not  in 
the  choice  of  the  writ  of  annuity,  for  that  may  be  idle  and 
mistaken,  but  of  the  annuity  itself,  when  it  is  in  being. 
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[58  b]  In  ravisbment  of  a  ward,  where  the  jury  found  the  in- 

fant within  age,  and  assessed  damages  to  one  hundred 
'and  pounds,  if  he  were  not  married,  but  if  he  were  married, 
to  three  hundred  pounds  ;  the  plaintiff  could  not  have  a 
double  conditional'judgment,  although  he  could  not  know 
whether  he  were  married  or  not,  and  therefore  he  was  en- 
forced to  make  election ;  and  yet  if  he  choose  judgment  of 
Mo.48.  marriage,  and  the  hundred  pounds,  if  the  sheriff  return 

that  he  is  married,  he  shall  have  execution  for  the  three 
hundred  pounds,  for  the  election  of  the  marriage  is  void. 
36  £.  3.  F.  Gard.  11.  33  H.  6.  14.  If  the  tenant  en- 
feoff his  heir  within  age,  and  the  lord  receive  of  him  his 
services  in  the  life  of  the  fiither,  yet  he  may  take  him  in 
ward,  after  the  death  of  the  father ;  otherwise  it  is  if  he 
receive  his  services  of  him,  after  the  death  of  the  &ther, 
for  there  are  now  divers  things  to  make  choice  of,  not  so 
before. 

Thus  far  of  writs  of  executions,  that  being  sued  forth 

fell  of  their  effect  wholly. 

Now  of  executions  that  have  their  eJTect  in  part.  (5) 

Ben.  177.  Td.      If  upon  h  fieri  fac.  the  debt  be  satisfied  in  part,  the  rest 

Execution; I'ae.  may  be  served,  either  by  capiiM  or  elegit.     14  E.  4.  11. 

47  E.  3.  26.  and  14  H.  7.  28.     But  in  that  case  one  had 

sued  forth  a  fieri  fac.  and  before  the  return  he  prayed  a 

(5)  To  obtain  execution  of  a  judgment^  in  England,  there  are  fbur 
different  species  of  writs ;  first,  &  fieri  facias  aj|rainst  the  goods  of  the 
debtor;  second,  an  degii  against  the  goods  and  a  moiety  of  the  lands ; 
third,  an  extendi  fitcias  against  the  whole  of  the  lands,  or  in  some  cases, 
against  the  body,  land  and  goods ;  fourth,  a  capias  ad  satisfaciendum 
against  the  person.  2  Tidd's  Fr.  911.  The  plaintiff  having  sued  out  one 
writ  of  execution,  may,  before  it  is  executed,  abandon  that  writ,  and  sue 
out  another  of  a  different  sort ;  or  he  may  have  several  writs  of  the  same 
sort,  running  against  the  defendant  or  hia  goods  at  the  same  time,  in  dif- 
ferent counties.  But  after  the  execution  of  one  writ,  the  plaintiff*  can- 
not sue  out  or  proceed  upon  another,  of  the  same  or  a  different  sort,  un- 
til that  which  has  been  executed  is  returned ,  and  then,  if  a  part  only  be 
levied  upon  9,ficrifaci€u,  the  plaintiff  may  have  an  alias  fieri  faciasj  or 
other  execution  for  the  remamder ;  or  if  the  capias  ad  satisfaciendum 
be  rendered  ineffectual,  by  the  death  or  escape  of  the  defendant,  (see 
note  6.)  the  plaintiff  may  have  a  new  writ  for  the  whole :  and  he  may 
sue  out  and  execute  several  eUgiis  for  lands  in  different  counties.  2 
Tidd's  Pr.  912.    See  also  14  Mass.  474,  Davis  v.  Richmond. 

In  Massachusetts  there  is  but  one  form  of  an  execution,  which  includes 
a  capias  ad  satisfaciendum,  tificri/acias  and  an  extendi  facias,  4  Mass. 
403,  Ladd  v.  Blunt    11  Mass.  320,  Lyman  v.  Lyman. 
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capias^  but  it  was  denied  him  till  it  should  appear,  upon        [58  c] 
the  return  of  the  fieri  /ac.<,  whether  he  had  execution  by     ^-^n^-^-^ 
that,  so  it  seems  there  was  some  entry  of  it  of  record.     So  scio.ass. 
there  is  a  kind  of  bar  upon  the  electing  of  the  fieri  fac.  if 
it  may  be  served,  for  there  shall  not  be  two  several  kinds 
of  executions  out  at  once. 

And  upon  the  elegit^  if  there  be  no  execution  but  upon  j  Ro.905.s7d. 
goods,  because  there  is  no  land,  and  the  goods  appear  not  ^^  l^-  ^; 
enough,  I  am  of  opinion  he  may  have  a  capias^  for  now  it 
ifif  in  effect  but  r  fieri  fac.  though  the  word  be  ehgit. 

But  if  there  be  land  extended,  it  is  otherwise ;  and  yet       [  59 1 
qu€Bref  if  the  debt  be  40  pounds  and  nothing  extended,  ^g^;*^[* 
but  a  lease  for  three  years  at  five  pounds  a  year,  or  the 
like  ;  for  then,  as  to  that  that  remains,  the  elegit  fails,  as  in 
the  other  case,  where  nothing  at  all  is  to  be  had. 

But  if  a  capias  be  executed,  that  is  in  law  sufficient  for  6  Co.  87. 
the  whole  debt ;  for  carpus  humanum  nan  redpU  estimor- 
Honemy  so  as  if  you  take  it  all,  you  must  take  it  for  the 
whole  debt. 

Now  to  the  main  question. 

First,  it  is  agreed  on  all  sides,  that  whereas  the  eUgU  siMt.d95.Ez- 
or  fieri  fac,  are  both  executions  and  satisfactions  to  all  *^^  ^'    .' 
purposes,  and  against  all  persons,  the  capias  is  a  full  exe- 
cution, as  the  book  22  Ass.  43  says ;  but  it  is  not  a  perfect 
satisfaction   in   nature  to  all  purposes,  and  against  all 
persons. 

Now  how,  and  to  what  purpose,  and  in  what  cases,  is  it 
not  a  satisfaction,  is  the  question. 

First,  I  agree  clearly,  that  it  is  not  an  actual  satisfaction,  Br.  Conditioa, 
no  not  between  the  parties,  according  to  Hillary's  case, 
33  H.  6.  47.  where  one  was  bound  to  satisfy  for  goods 
that  he  had  embezzled,  and  in  debt  upon  an  obligation, 
he  pleaded  that  upon  a  suit  for  those  goods  he  was  taken 
in  execution  for  the  damage,  and  it  was  adjudged  no  plea. 
But  this  is  nothing  to  the  case  in  question ;  for  without 
doubt  it  is  no  satisfaction  to  common  speech,  nor  to  a 
foreign  plea. 

But  the  question  is,  whether  it  be  not  quasi  satisfaction,  5  cor.  ff7  a. 
or  satisfaction  in  law,  to  that  very  auit. 
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[59  a]         For  if  an  executor  release  a  debt,  or  discharge  one  in 

'^•'^'^^^^^^     execution,  it  shall  be  accounted  in  law  assets  as  received. 

66.AMeto,Br!i.      Again,  it  is  no  satisfaction  clearly,  as  to  bar  me  to  seek 

scr.338.         satisfaction  against  another  liable  to  the  same  debt  or 

damages.    And  therefore,  29  H.  8.  Brooke,  Execution  132. 

4  H.  7.  21.  20  H.  6.  11.  33  H.  6.  47.  14  H.  4.  19.  and 

BIomfield*s  case  principally,  Co.  lib.  5.  fol.  86.  B.  and 

Jones  and  Williams'  case  cited  there,  are  all  clear  law, 

and  yet  make  nothing  to  the  case  in  question.     Nor  4  E. 

4.  38.  5  E.  4.  4.  being  all  to  one  effect. 

PMt60.6Co.       Again,  I  am  of  opinion,  that  if  two  be  bound  jointly 

tcr.' 338,^399,   &nd  Severally  to  me,  and  I  sue  them  jointly,  I  may  have  a 

^,694. 1  Or.   capias  against  them  both,  and  the  death  or  escape  of  the 

one  shall  not  discharge  the  other. 
Sererai  kinds        But  I  Cannot  have  a  capias  against  the  one,  and  another 

of  ezecutioiu      -.,/,  %  t  %  iii 

upon  one  obii-  kmd  of  cxecutiou  agamst  the  other,  because  though  they 
pUut^SJt^^  be  two  several  persons,  yet  they  make  but  one  debtor, 
Jheywe not'"  when  I  sue  them  jointly ;  but  if  I  sue  them  severally,  I 
Qaii«'tf*f iue  ^^^  sever  them  in  their  kinds  of  execution ;  for  though 
themby on«  the  obligation  be  but  one,  yet  the  originals,  the  suits, 
•1  precinea.  pleadings,  judgments,  and  executions  are  so  divers,  as  if 
Co.'40.b.'t  they  were  upon  several  obligations.  But  yet  so  as  if 
S46.B.Vei.67.  o^cc  a  very  satisfaction  be  had  of  one,  or  against  the 

sheriff  upon  an  escape  of  one,  the  rest  may  be  relieved 

upon  an  audita  qtisrela. 
5Co.  87.a.«        But  now  singly  out  of  the  very  point,  I  hold  that  a 

Cro.  74.  136.  *,-^,^.,,  .  . 

Cro.  143.  ^.  capias  ad  satxs/adend.  is  against  that  party  as  not  only 
7.^pio.44i.a!  cm  execution,  but  a  fiill  satisfaction  by  force  and  act,  and 
Roil!  m  Mo.  judgment  of  law ;  so  as  against  him  he  can  have  no  other. 
Mo'  ^'i^'  ^^^  against  his  heir  or  executor,  for  these  make  but  one 
SA5.  person  in  law. 

1  Reason.  For  where  the  law  gives  three  or  four  kinds  of  execu- 

tions, not  all  together,  but  by  way  of  choice,  whereof  the 
capias  ad  saiis/cusiend.  is  one ;  and  when  the  body  is 
taken,  it  is  a  full  execution,  and  cannot  be  for  part,  (as  a 
6  Rep.  86.  b.  fisri/ac.  may  be,)  it  is  an  election  of  itself  of  that  kind  of 
Bttm.  87.  a.  execution,  and  so  a  renouncing  of  the  rest,  as  well  as  an 
elegUy  though  it  use  not  the  very  word,  &c.  For  if  the 
defendant  had  lands  and  goods,  when  the  plaintiff  took 
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the  body,  he  made  a  plain  preferment  of  that  execution      [59  6] 
before  the  other.     And  if  they  came  after,  he  prevented     ^-^"v^*^ 
his  choice  by  haste,  which  expedition  alone  is  a  great 
advantage  in  execution. 

And  it  is  especially  to  be  noted,  that  the  debtor  hath 
not  the  choice  to  put  the  creditor  upon  the  execution ; 
for  then  it^  had  some  color  of  reason ;  but  the  choice  is 
taken  by  the  creditor. 

If  the  party  in  execution  escape  of  his  own  wrong,  yet       L  "^  J 
the  plaintiff  cannot  have  against  him  any  other  kind  of  s  lUuon. 
execution,  nor  agamst  his  executors  ;  whereof  the  reason  67.  Cr.Cw.  Sds. 
is,  because,  that  when  he  hath  begun,  and  chosen  the 
body,  he  can  never  resort  to  any  other  execution  against 
the  self  same  party ;  but  the  reason  is  not  because  he  hath 
an  action  against  the  sheriff;  for  so  he  hath  in  the  former 
case  of  several  executions  against  several  debtors  by  one  Cr.  Car.  75. 
obligation,  as  well  after  as  before  the  escape.  (6.)  ^^^' 

(6)  The  law,  in  these  particalara,  is  since  altered.  By  staL  21  Jac.  I  c. 
24,  it  is  entacted  *  That  the  party  or  parties  at  whose  suit,  or  to  whom 
any  person  shall  stand  charged  in  execution  for  any  debt  or  damage 
recovered,  his  or  their  executors  or  administrators,  mav,  afler  the  death 
of  the  person  so  charged  and  dyinff  in  execution,  lawfully  sue  forth,  and 
have  a  new  execution  against  the  lands  and  tenements,  goods  and  chat- 
tels, or  any  of  them,  of  the  person  so  deceased,  in  such  manner  and  form, 
to  all  intents  and  purposes,  as  he  or  they  or  any  of  them  misht  have  had, 
by  the  laws  and  statutes  of  this  realm,  if  such  person  so  deceased  had 
never  been  taken  or  charged  in  execution.'  And  by  staL  8  and  9.  W.  III. 
c.  26,  it  is  enacted  *  that  if  any  prisoner  who  is  or  shall  be  committed  in 
execution  to  any  or  either  or  the  said  respective  prisons,  shall  escape 
from  thence  by  any  ways  or  means  howsoever,  the  creditor  or  creditors 
at  whose  suit  such  prisoner  wa^  charged  in  execution,  at  the  time  of  his 
escape,  shall  or  may  retake  such  prisoner  by  any  new  capiaSy  or  sue 
forth  any  other  kina  of  execution  on  the  judgment,  a^  if  the  body  of  the 
prisoner  had  never  been  taken  in  execution." 

With  respect  to  the  plaintiff's  remedy,  there  is  no  distinction  between 
an  escape  by  the  prisoner  in  his  own  wrong  and  an  escape  by  the  per- 
mission of  the  sheriff;  or  in  other  words,  between  a  negligeni  and  a  wU- 
untary  escape ;  but  with  respect  to  the  duties  and  liabihties  of  the  sheriff 
there  is  a  distinction.  If  a  sheriff  volunlarily  suffer  a  prisoner  to  go  at 
large,  he  cannot  retake  him  again,  even  on  fresh  pursuit :  and  if  he  does, 
the  pzisoner  may  have  an  action  of  trespass  against  him  for  the  unlawful 
imprisonment.  5.  T.  R.  25,  Atkinson  v.  Jameson.  2.  Wils.  294,  Ravens- 
croft  V.  Eyles.  1.  Saund.  35.  n.  (l.)4  Mass.  395,  Commonwealth  v.  Drew. 
10.  Mass.  59,  Appleby  v.  Clark.  11  Mass.  14,  Brown  v.  Getchell.  But 
in  the  case  of  a  negligent  escape,  the  sheriff  may  retake  the  prisoner  on 
fresh  pursuit;  and  if  he  retake  him  before  action  brought  for  the  escape, 
he  will  be  excused,  but  not  if  action  be  brought  before  the  retakmg. 
And  if  the  sheriff  do  not  make  fresh  pursuit,  or  do  not  retake  the  prisoner 
before  action  brought,  though  he  will  in  such  case  be  liable  to  the  plaip^ 
19 
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[60  a]         And  therefore,  if  he  take  one  in  execoiion,  who  escapeg, 

^^^"^^-^^^    he  hath  choice  to  take  another,  or  to  get  satisfaction  from 

67.  6  Co.' 86.**'  the  sheriff  upon  the  escape.  '  •   ■ 

b^Ant.t.6Co.      But  now  as  to  the  party  himself,  though  he  make  an 

6^0j^87.N.B.  escape,  (which  is  his  own  wilful  wrong,)  yet  the  plaintiff 

can  have  ao  other  execution  against  him.     And  if  he  saith 

tiff,  yet  he  may  retake  the  prisoner  and  keep  him  in  cuiBtody  mitil  he 
makes  an  agreement  ^  "'  ' '  "^  '^  "'  "^  *"" 

Uie  wrongful 

(1.)  14  Mass ,  -, 

if  the  prisoner  shall,  within  three  months  after  such  escaiie,  be  recovered 
and  returned  back  to  prison  again,  the  sheriff  is  liable  to  nothiiur  further 
than  the  costs  of  any  action  which  may  have  been  commenced  against 
him  for  the  escape.  Brown  v.  Getchell,  11  Mass.  15.  After  a  voluniary 
escape,  a  voluntary  return  of  the  prisoner  into  custody  will  not  prevent 
the  liability  of  the  sheriff;  and  after  such  return  the  sneriff  cannot  law- 
fully detain  the  prisoner,  without  a  new  authority,  express  or  implied, 
from  the  plaintiff  2  Johns.  Ca.  9,  Lansing  v.  Fleet  If  the  sheri£^  after 
a  vclufdary  escape,  arrests  the  prisoner  again  on  the  same  execution 
without  a  new  authority  from  the  plaintiff  and  takes  from  him  a  bond 
for  the  jail  liberties,  jointly  and  severally  with  another  person  as  surety, 
such  bond  is  void  for  duress,  not  only  as  to  the  prisoner  but  also  as  to 
the  surety.  15  Johns.  356,  Thompson  v.  Lockwood.  But  see  Brown  v. 
Getchell,  11  Mass.  11. 

If  a  prisoner  be  permitted  to  go  out  of  prison  with  the  consent  of  iKe 
pUnntiffy  neither  the  sheriff  nor  the  plaintiff  can  afterwards  retake  him 
Dy  virtue  of  the  same  or  another  execution  issued  upon  the  same  judg- 
ment, for  he  is  thereby  discharged  from  the  judgment  Therefore 
if  debt  or  8cvrt  facias  be  afterwards  brought  upon  the  judgment, 
or  if  it  be  pleadea  as  a  subsisting  debt,  the  aefendant  may  plead  that 
he  was  discharged  out  of  custody  by  Uie  plaintiff's  consent  Or  if 
he  be  tifterwards  taken  on  execution,  tiie  court  wOl,  on  motion,  set 
aside  the  execution  and  discharge  him  out  of  custody.  1  Saund.  35.  a. 
n.  (1.)  1  Show.  177,  Buxton  v.  Home.  2  Mod.  196,  Bassett  v.  Salter-, 
though  it  be  upon  an  agreement  to  pay  certain  sums  at  stipulated  times, 
4  Bur.  2482,  Vigers  v.  Aldrich ;  or  upon  giving  fresh  security  to  satisfy 
the  judgment  and  that  security  is  afterwards  defeated  on  account  of 
mere  informality ;  1  T.  R.  557,  Jaques  v.  Withy.  And  if  the  plaintiff 
discharge  one  of  several  defendants,  taken  on  a  joint  ca,  so,  he  cannot 
afterwards  retake  him  or  take  any  of  the  others.  6  T.  R.  525,  Clark  v. 
Clement  If  a  bond  be  given  to  the  plaintiff  with  a  condition  to  render 
in  execution  one  who  was  thereupon  discharged,  the  condition  is  void. 
1  Bos.  and  PuL  242,  Da  Costa  v.  Davis.  So  where  a  plaintiff  agreed 
with  a  defendant  who  was  in  custody  of  the  sheriff  on  a  ca.  so.  that  he 
mifi^ht  go  beyond  the  liberties  of  the  jail  for  hid  convenience,  on  the 
derendants  covenanting  that  he  would  continue  in  custody  of  the  sheriff 
and  not  tto  beyond  the  bounds  prescribed  by  the  plaintiff;  and  that  if  he 
did  ^o  nirthei  the  plaintiff  might  retake  him  on  the  ca,  sa,  or  issue 
another  ca,  sa,  and  commit  him  again  until  the  debt  and  costs  were  paid ; 
and  the  defendant  having  violated  the  agreement  by  going  beyona  the 
prescribed  bounds,  the  plaintiff  issued  another  ca,  sa,  on  wnich  the 
defendant  was  again  taken  by  the  sheriff;  it  was  hdd  that  the  agree- 
ment amounted  to  a  permission  to  the  defendcnt  to  go  at  large ;  that  he 
was  not  liable  to  be  retaken,  but  was  entitled  to  his  discharge  and  might 
maintain  an  action  for  false  imprisonment  upon  his  recaption.  5  Johns. 
364,  Yates  v.  Van  Renssalaer.    But  if  a  prisoner  in  execution  procures 
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he  hath  remedjiF  againat  the  sheriff,  yet  that  may  fail,  either  [60  &] 
by  deathy  or  disability  of  the  sheriff.  And  by  the  /sam^  v.^^v-^w/ 
reason  that  there  is  diflbrence  between  .the.  same  party 
and  another,  in  case  of  escape,  I  hold  it  much  more  rea- 
sonable in  the  case  of  death.  41  Abs.  PI.  15.  One  in  exe- 
cution for  debt  escaped,  and  the  sheriff  died,  thereupon 
the  pkiintiff  prayed  a  new  capias  against  the  prisoner, 
and  had  it  in  that  case,  of  mischief;  but  other  executions 
I  hold  he  could  not  have  had  in  that  case. 

When   the   party  taken  in  execution  makes  a  wilful  3Co.fi2.b. 
escape,  and  that  against  the  keeper's  will,  yet  the  plain- 
tiff can  take  no  other  execution ;  this  cannot  be  in  the 

hb  liberation  upon  an  agreement  to  surrender  himself  again  into  custody 
upon  certain  conditions,  and  afterwards  does  yoluntarily  surrender  him- 
self and  return  into  custody  pursuant  to  such  agreement,  he  may  then 
be  lawfully  detained  in  prison  and  wiU  not  be  discharged  on  audita 
quertla,  14  Mass.  443,  Little  v.  The  N.  P.  Bank.  But  the  plaintiff's 
consent,  in  order  to  discharge  the  jud^pnent,  must  be  previous  to  the 
escape,  and  a  subsequent  assent  by  him  is  no  bar  to  a  sevrt/acuu^  or  an 
action  of  debt  upon  the  judgment  16  Johns.  181,  Sweet  v.  Palmer.  1 
SalJE.  271,  Scott  V.  Peacock.  So  the  attorney  of  the  plaintiff  on  record 
has  no  power  to  dischargre  a  defendant  from  custody  on  execution  without 

ament  of  the  debt ;  his  general  aathoritr  aa  attorney  ceases  with  the 
/ment,  or  at  least  with  the  issuing  of  the  execution  within  the  year. 
'S  Johns.  961,  Jackson  v.  Bartlett  But  in  Massachusetts  it  is  saicFthat 
the  plaintiff's  attorney  on  record  has  authority  to  discharge  an  execu- 
tion. 13.  Mass.  32;  llangdon  v.  Potter ;  but  not  upon  receiving  a  less 
sum  than  the  nmount  of  the  judgment  1  Pick.  350,  Lewis  v.  Gamage. 
See  also  4  Bum.  &.  Ores.  971,  Crozer  v.  Pilling  &  aL  And  now  in  Mas- 
sachusetts, by  Stat  1819  c.  £4,  it  is  provided  that  the  creditior  may,  at 
any  time,  discharge  his  debtor  from  prison,  and  such  discharge  shall  not 
operate  to  release  the  debtor  from  the  debt  and  costs  on  which  he  was 
committed,  but  such  debt  and  costs  &c.  sliall  be  and  remain  a  legal 
claim  against  the  goods  and  estate  of  the  debtor,  his  body  being  forever 
thereafter  exempted  from  arrest  therefor. 

A  prisoner,  in  Massachusetts,  committed  in  execution  may  be  taken 
from  the  jail,  and  even  from  the  jail  liberties,  at  the  discretion  of  the 
magistrates,  for  the  purpose  of  having  the  poor  debtor's  oath  adminis- 
tered to  him  by  them, — and  he  thereby  commits  no  escape.  14  Mass. 
3^,  Com.  y.  Alden.  But  where  a  debtor  procured  a  discharge  fVom  an 
execution  on  which  he  stood  imprisoned,  upon  payment  of  part  of  the  sum 
due,  but  fraudulently  concealed  the  facts  that  he  had  previously  commit- 
ted an  escape,  and  tnat  his  father,  from  whom  property  had  descended  to 
him,  had  died,  it  was  held  that  the  discharge  was  void,  and  that  the  bond 
given  for  the  liberty  of  the  jail  yard  was  forfeited.  1  Pick.  347,  Lewis 
y.  Gamage.  See  also  16  Johns.  181,  Sweet  v.  Palmer.  And  formerly, 
if  a  prisoner  was  admitted  to  the  jail  liberties  upon  giving  bond,  by 
accioent  or  mistake,  in  a  penal  sum  less  than  double  the  amount  on 
which  he  was  impri^ned,  tne  sheriff  could  not  thereby  protect  himself 
against  an  action  by  the  creditor  for  an  escape,  although  the  bond  was 
approved  by  two  justices  according  to  st  1784  c.  41.  15  Mass.  376, 
q^aipp  y.  Hayward.    Bat  this  is  aow  remedied  by  stat  1819  c  24. 
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_       1      f^'^OT  of  the  prisoner,  for  he  is  the  only  wrongdoer  both  to 

'-       -*      the  parties  and  to  the  law,  and  is  the  cause  why  that  execur 

tion  is  defrauded,  and  so  gives  cause  of  another. 

There  is  no  cause  to  impute  any  fault  to  the  plaintiff, 
why  he  may  not  now  take  a  new  execution,  since  by  the 
defendant's  fraud  he  could  not  reap  the  benefit  of  this. 

Likewise  there  is  no  cause  to  quit  the  offender,  and  to 
lay  the  charge  upon  the  sheriff,  who  consented  not  to  the 
escape,  whom  the  plaintiff  would  free  by  taking  another 
execution  against  the  party  himself. 

Therefore  there  can  be  no  other  reason  of  that  position, 
but  that  the  capuis  executed,  and  the  body  taken,  stops, 
as  against  him,  all  other  executions  but  itself  and  the  con- 
sequence of  it,  which  is  the  action  of  debt,  or  action 
upon  the  case  upon  the  escape. 

5  Co.  67.  b.  ^^^  ^^  ^^®   principal    case,  all  these   considerations 

move  mainly,  and  are,  without  exception,  more  clear  and 
just  to  quit  the  defendant,  being  in  no  fault,  and  to  satisfy 
the  plaintiff  by  his  own  choice,  whereof  he  hath  had  full 
effect  directly,  that  is,  his  body. 

3  Reason.  ^^  ^^  a  prerogative  to  the  king,  to  have  execution  of 
rco*a.  b       "^^^^^y*  lands,  and  goods,  not  communicated  to  the  subject, 

but  in  case  of  stat.  Merchant  and  Staple,  and  recognizance 

6  Co.  86.  b.  87.  of  that  nature,  which  is  by  the  statute  law.     And  there- 

fore the  case  put  in  Blomfield's  case,  that  where  the 
party  was  taken  in  execution  upon  a  statute,  and  died, 
and  yet  execution  was  had  against  goods  and  lands  after, 
is  nothing  in  this  case,  for  they  were  all  due  at  the  first, 
and  therefore  might  be  taken  at  once  or  severally.  But  if 
this  opinion  should  hold,  a  man,  beginning  with  a  capias^ 
may  be  sure  upon  death  to  end  with  a  fieri  fac.  or  elegit. 
And  if  so  many  be  bound,  and  all  taken  in  execution, 
upon  the  death  of  every  one  a  new  execution  may  be 
against  the  executor ;  which  is  absurd  and  full  of  mis- 
chief. 

4  ResBon.  When  the  plaintiff  took  him  in  execution,  as  he  chose 
flSSST*^    ^»^  l^*s  best  remedy,  so  he  could  not  but  foresee  that  he 

might  die  under  his  hand,  so  it  was  his  folly  to  choose 
that  kind  of  execution,  which  was  executio  caduca. 


mon 
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The  heriat  hj  law  is  optiffnum  animdl  in  m  veriiaie^      [60  d] 
but  if  the  lord  will,  he  may  take  the  worst.     And  as  it    »--^^v"*-' 
was  said  by  a  father,  that  lost  his  son  in  battle,  novi  tna 
gtnuMse  martalemy  so  here  Foster  may  say  notn  me  cqri39e 
morialem. 

Now  since  the  execution  of  the  body  stands  as  a  satis-  j/jJJ^"' .  j4. 
faction  between  the  same  parties,  while  the  party  lives,  ^[^^j!^' 
there  is  no  sense  but  that  the  party  yielding  himself  to  the       [6i] 
execution,  and  ending  his  life  in  it,  and  the  other  accept-  gSJ^f*^^^?  | 

ing  it,  and  so  both  agreeing  upon  it,  it  should  make  a  that  nude  hk  | 

final  discharge  touching  himself;  for  it  cannot  be  truly  tuneewitkme, 
said,  that  the  defendant  is  in  fault,  when  being  not  able  theeau.  ^'^ 
to  pay  his  debt  instantly,  he  yields  his  body,  and  lands,  ''      *     -  j 

and  goods,  if  he  have  any,  to  the  course  of  the  law  and  | 

his  creditor's  choice,  and  endures  with  patience,  without 
flight  or  escape,  after  the  creditor  chose  his  body.  For  it 
is  a  fancy  to  say  that  the  debtor  ought  to  pay  his  debt,  I 

for  the  law  must  be  the  same,  whether  he  were  able  to 
pay  or  not. 

And  of  all  executions,  that  of  the  body  in  law  Is  es-  6  RaMon. 
teemed  the  best,  as  also  in  law  of  nature  the  best,  and 
most  forcible ;  and  therefore,  7  H.  6.  6.  by  the  opinion 
of  Cotismore,  if  two  executors  have  judgment,  and  the 
one  pray  a  capias y  and  the  other  a  fieri  fac.,  the  capiae 
shall  be  awarded  as  best  for  the  testator.  And  the  com- 
mon law  gave  not  that  execution,  as  being  too  hard  and 
heavy,  but  only  in  the  case  of  wilful  wrong,  vi  et  armies 
for  which  none  was  thought  too  hard.  And  therefore  iCr.flM^. 
barons  were  not  subject  to  it,  but  upon  great  contempts ; 
nor  yet  since  the  statute  25  Edw.  3.,  though  they  be  not 
specially  exempted. 

Though  the  plaintiff  have  no  direct  interest  in  the  body, 
as  in  his  ward  or  villain,  to  buy  or  sell  it,  yet  he  hath  in- 
terest in  it  for  liberty  or  restraint  by  ward,  till  he  pay  id- 
timum  quadraniem  in  salva  ei  arcta  custodia.  Read  the 
case  in  the  4th  Chap,  of  the  second  Book  of  Kings,  the 
creditors  would  take  the  two  sons  for  bondmen. 

Although  in  trespass  vi  et  armie  at  the  common  law 
against  a  baron  a  capias  lieth  not,  nor  after,  by  the  equity 
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[61  a]  of  the  common  taw^  upon  the  statute,  because  the  estate 
of  a  baron  is  intended  sufficient;  yet  11  H.  4. 15.  inhomi- 
nereplegiando^  aigainst  Dame  Spencer  a  peer  of  the  realm, 
vizi  a  baroness  bom,  it  was  granted,  because  it  vras^an 
high  injury  to  the  person  whom  she  eloined.  Ako  the 
common  law  holdeth  the  body  the  greatest  pain  and  high- 
est coercion. 

And  the  reason  is  apparent,  for  as  Christ  saith,  The 

body  is:  of  more  worth  than  raiment.     And  as  it  is  said  in 

Job,  peUis  propelle^  and  all  that  a  man  hath  he  willgire 

for  his  life,  but  touch  his  flesh  or  his  bones,  &04    Now 

imprisonment  toucheth  both,  inscdva  etarcta  cusiodia. 

It  is  a  more  tft      Now  touching*  the  casc  that .  is  agreed,   14  H.  4.  4.    Id 

■peak  of         E.  4.  10.  that  where  a  man  takes  distress  for  rent^  and 

ezecation^b^"^  upoD  avowry  hath  return  irreplevisable,  that  if  a  beast  die 

^iiig^oofih    i^  ^h^  pounds  that  now  he  may  >  distrain  anew,  and  that 

'  rty  whicS!li  ^^^  should  much  oonvince  the  case  in  question  5  lie  that 

not  in  the  body  looks  near  unto  it  shall  find  it  nothing  like  :  for  besides  that 

of « freemiA.  ^  ' 

11  Mod.  ti.  there  is  no  comparison  between  the  body  of  a  man  and 
beast,  touching  valuation,  and  so  touching  satisfaction,  it 
is  to  be  noted  that  the  sum  of  lent,  or  the  valuation  of:  the 
damage  is  not  adjudged  to  the  avowant  in  the  inqfUvm, 
and  then  the  beast  taken  by  him  in  exeentton,  as:  in  the 
case  in  qnestion,  but  whete  he  had  taken  the.  beast  by 
distress,*  and  that  is  replevied  from  him.  Now  upon 
the  right  of  distraining  appearing,  the  beasts  are  restored 
BDto  him,  in  that  state  as  they  were  before,  to  remain 
with  htm  as  a  distress  lawfully  taken  by  judgment^of  the 
t:^urt)  and  not  to  be  replevied ;  so  this  hath  no  colour  of 
an  execution,  but  is  only  the  efiect  of  the  agreement  of 
the  parties,  or  act  of  law,  be  it  in  rent  service  or  rent 
charge,  or  damage /ecwan^^  that  he  may  distrain  and  re- 
tain, till  the  rent  or  damage  be  satisfied ;  so  that  even  as 
if  the  beast  had  died  before  judgment  he  might  have  dis- 
trained again,  so  after  judgment,  for  it  is  alike  in  both 
cases. 
Co.  64.  a.  But  the  body  of  a  freeman  cannot  be  made  subject  to 

tlistress  or  imprisonment  by  contract,  but  only  by  judg- 
ment. 
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But  in  this  case  the  debt  is  adjudged,  and  the  body  [61  6] 
taken,  by  a  warrant  of  the  court  and  of  the  law,  in  exe-  ^-^^v-^ 
eution  for  it. 

Pasch.  43  Eliz.     Rot.  88.     Anne   Williams   brings   a  £fetr«A 

9.  fro   14fi  |%t 

9LSci.fac.  against  Edmund  Cuttryes  and  Constance  his  scr.sco/ 
wife  administratrix  of  Richard  Lamb,  to  have  execution 
of    eightyeight   pounds   debt    and    damages    recovered 
against  Lamb.    The  defendant  pleaded,  that  the  plaintiff, 
by  caipias  ad  aatisfaciendumf  had  taken  Lamb  himself  in       [-52] 
execution,  in  which  execution  he  died,  and   demanded  ^m^.^Mw 
judgment,  and  the  plaintiff  demurred.     Hill.  4  Jac,  it  administnton 
was  adjudged  against  the  plaintiff  in  the  King's  Bench;  cha^abie.^*^ 
which  was  long  after  Blomfield's  case  either  argued  or 
published,  it  being  argned  38,  39  Eliz.  and  published  ier« 
tio  Jcuiobi. 


Spicer  and  Read. 

A  falae  oath  in  a  matter  npon  which  an  indictment  for  peijuy  would  not  lie,  wia 
poniahable  by  fine  in  the  Star  Chamber,  aa  a  misdemeanor. 

Master  William  Spicer  was  sentenced  in  Star  Cham-  star  Chamber. 
ber,  at  the  suit  of  Thomas  Read,  esquire,  to  four  hundred  gd^j^^puniah- 
pounds  fine,  for  that  he  had  taken  oath  before  Baron  Snig,  ch^ben 
according  i(S  order  taken  upon  the  commission  of  defec- 
tive titles,  that  John  Spicer  his  father  was  seized  of  a 
manor  of  some  estate  of  inheritance,  if  his  Majesty's  title 
hinder  not,  whereas  in  truth  the  manor  was  then  the  said 
Read's,  and  so  obtained  the  letters  patents  from  the  king. 
But  this  was  punished,  not  as  a  direct  and  judicial  perjury, 
but  as  a  misdemeanor  in  abuse   of  the  king's  gracious 
commission,  to  the  disturbance  of  possessions,  which  was 
instituted  and  intended  for  the  quieting  of  possessions,  in 
supply  and  imitation  of  the  statute  of  32  H.   8.  cap.  9. 
whereby  men  are  forbid  to  buy  and  sell   titles,  saving  to  liCo.98. 
such  as  are  in  possession  of  the  lands.     And  because 
Read  the  plaintiff  had  been  sued  and  troubled  by  colour  of 
his  new  patent,  a  hundred  marks  damages  was  given  to 
him,  and  the  sentence  ordered  to  be  published  through 
the  kingdom. 
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[62  a] 
v.^-v^w/  Parke  &  Percival  vs.  Evans. 

a  sheriff  cannot  break  open  a  dwelling^onae  upon  oml  proceaa ;  nor  can  he  law> 
fully  enter  a  honte,  the  door  of  which  he  baa  procured  to  be  opened  by  craft 
and  false  pretences. 

Star  Chamber.      HcjGH  EvANs,  an  underbailiff  of   Stepney,  and  others 

Breaking  an  r      j  ' 

house  upon      Were  fined  at  the  suit  of  Parke  and  Percival  in  two  hun- 
cess"  V.%,     dred  pounds  a  piece,  for  that  they,  upon  a  private  process 
ands&k^iCr.  ^^  ^^^  ^^^^  ^^  ^^^  Brocklosbury  against  one  Porter,  who 
688.  Dy.  37.  a.  jj^y  j^  ||,g  house  of  Parke,  came  and  knocked  at  Parke's 
door,  whereupon  Parke's  wife  came  to  the  door,  and  open- 
ed it  a  little  to  see  who  was  there,  and  they  ^iOh^^^j 
with  their  swords  drawn  rushed  in  upon  her  whether  she 
would  or  no,  and  bare  her  down,  and  brake  open  the 
chamber  door,  where  Porter  lay,  and  brake  also  PercivaPs 
Sheriff  fined     house  adjoining  to  it,  to  get  instruments  to  break  doors 
executing  pro-  withal,  and  did  hurt  divers  in  the  house.     And  my  Lord 
Hs^W^'cr.  Chief  Baron  and  myself  held  the  first  entry  unlawful,  for 
fheoJ^u*^'  ^^^  opening  of  the  door  was  occasioned  by  them  by  craft, 
L^?'3i'^'^'  and  then  used  to  the  violence,  which  they  intended. 

9z.  b.  93.  a.  ^  ^ 


Barrow  v8.  Lewellin. 

A  libel  by  writing  a  reproachful  letieri  sealed  and  delivered  t<rtfae  party  libelled, 
and  not  published  to  others,  is  punishable,  as  tending  to  a  breach  of  the  peace, 
bat  no  ciTil  action  can  be  maintained  thereon. 

Star  Chamber.      Pacjl  Barrow   preferred  a  bill  in  the  Star   Chamber 

letterio  t£r^  agaiust  Mauricc  Lewellin,  for  writing  unto  him  a  despite- 

V^!ii^&x.  ful  ^^^  reproachful  letter,  which,  for  ought  appeared  to 

Co*  ^?i5*'  Mo  ^^^  court,  was  sealed  and  delivered  to  his  own  hands,  and 

i«.   McNai.   never  otherwise  published.     And  it  was   resolved,    that 

though  the  plaintiff  in  this  case  could  not  have  an  action 

of  the  case,  because  it  was  not  published,  and  therefore 

could  not  be  to  his  defamation,  without  his  own  fault  of 

divulging  it,  and  all   actions  of  that  kind  do  suppose  in 

4  Co.  15.  a.       auditu  quam  plurimarum  propalavit^  &c. ;  yet  the  Star 

Chamber  for  the  king  doth  take  knowledge  of  such  cases 

4Le.240.        and  punish  them,  whereof  the  reason  is,  that  such  quar- 

rellous  letters  tend  to  the  breach  of  the  peace,  and  to  the 
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stirring  of  challenges  and  quarrels,  and   therefore   the      [62  b] 
means  of  such  evils,  as  well  as  the  end,  are  to  be  pre-     n-^-v-^./ 
vented.  (1) 

(1)  If  words  have  been  spoken,  or  a  libel  has  been  addressed  to  the 
plaintiff  only,  without  further  publication,  no  action  is  maintainable, 
since  no  temporal  damaire  can  have  accrued  from  the  defendant's  act ; 
but  such  a  publication  of  a  libel  would  be  sufficient  to  sustain  an  indict- 
ment, on  the  ground  of  its  tendency  to  produce  a  breach  of  the  peace. 

1  WUl.  Saund.  132.  n.  (2.)  1  Caines  581,  Lyle  v.  Claaon,  2  Esp.  N.  P. 
C.  GQ5,  Phillipd  v.  Jansen.  But  in  an  indictment,  in  such  case,  it  is  ne- 
cessary to  allege  the  letter  to  have  been  sent  with  the  intent  to  provoke 
tlie  prosecutor  to  a  breach  of  the  peace.    6  E^t  4G4,  Rex  v.  Phillips. 

2  Stark.  N.  P.  245,  Re^  "'  Wegener.  And  in  a  civil  action  for  a  libel,  con- 
tsiAed  in  a  letter  Wtti.e.  •  u^  defendant  to  the  plaintiff,  proof  that  the 
defendant  knew  that  the  ,  ^-icrs  sent  to  the  plaintiff  were  usually  opened 
by  his  clerk',  is  evidcnco  e[o  to  the  jury,  of  the  defendant's  mtention 
that  the  letter  Bhoul<t  be  t**  i  by  a  third  person,  which  would  be  a  publi- 
cation. 2  Stark.  N.  P.  u.  ^lacroix  v.  Tbeveaot  Vide  also  po$t.  120 
and  215. 


Martin  vs.  Marshal  &  Key.  [63] 

A  putj  pleading  a  prescription,  must  bring  himMlf  vtrictly  within  the  preacription 

pleaded. 
Whether  a  coart  of  chancery  may  be  by  prescription,  qucere. 
The  coart  of  chancery  is  coeval  with  the  kingdom,  and  is  an  integral  part  of  the 

adminiltration  of  public  justice,  emanating  from  the  king  as  aovereign,  and 

bound  by  no  rules  which  it  may  not  justly  depart  from  in  special  cases. 

Martin  brought  an  action  of  false  imprifionment  against  paise  impris- 
Marshal  and  Key,  who  justified  and  said,  that  York  was  a  Sl^ourtof^*"' 
city  by  prescription  incorporate,  by  the  name  of  mayor,  ^oriT^whether 
aldermen  and  commonalty,  and  that  they  had  had,  time  out  ^^  may  be  by 
of  mind,  a  court  called  a  chancery  court,  for  all  causes  of  s  Ro.  109. 

Godb  26**      12 

equity  arising  within  the  city  between  citizens,  to  hear  co.  1 14.  liutt^ 
and  determine  by  bill  and  answer,  and  that  the  mayor  Br.  46.T'in8t. 
had  always  uqed  to  direct  precepts  for  appearance  and  ^^' 
contempt  of  orders,  and  to  imprison  for   contempts  of 
orders,  and  to  proceed  according  to  the  course  of  chan* 
eery ;  and  then  shows  that  another,  one  Marshal  preferred 
a  bill  before  Marshal  the  now  defendant,  being  then  mayor, 
and  the  aldermen,  and  tells  the  effect ;  whereupon  the  de- 
fendant being  summoned,  appeared,  but  would  not  answer, 
and  thereupon  an  "order  was  made  against  him,  that  he 
should  answer  or  be  committed  ;  and  because  he  did  wil- 
20 


Monttrans  and 
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[63  a]  fully  still  refiisb  to  answer,  commandment  was  given  by 
the  mayor  to  Key,  the  other  defendant,  being  serjeant  at 
mace,  to  take  him ;  who  did  so,  and  brought  him  into  the 
court,  before  the  mayor  and  aldermen,  where  he  was  in 
open  court  committed  for  his  contempt,  which  taking  and 
committing  was  the  same  imprisonment.  Whereupon  the 
plaintiff  demurred,  and  it  was  adjudged  against  the  de- 
fendants upon  one  gross  fault ;  that  where  the  prescrip- 
tion was  for  precepts  to  be  directed,  (which  must  be 
Br.  63.  understood  by  writing,)  the  precept  to  Key  the  defendant 

here  whereby  the  plaintiff  was  t^kcn,  was  by  word.  And 
if  that  were  void,  which  is  made  part  of  the  cause  of  the 
judgment,  the  whole  plea  is  vicious,  though  the  commit- 
ting in  open  court  were  good. 

But  in  the  handling  of  this  case  it  was  argued  by  Ser- 
jeant Hitcham,  that  the  substance  of  the  plea  was  faulty, 
for  he  argued  that  a  court  of  equity  could  not  lie  in  grant, 
much  less  in  prescription,  being  a  jurisdiction  to  be  de- 
rived from  the  crown,  and  so  he  said  it  was  resolved  by 
Popham,  Anderson,  Gawdy,  and  Walmsley,  that  the  king 
could  not  grant  to  the  now  queen  to  hold  a  court  of 
equity,  and  that  also  it  could  not  be  by  prescription,  for 
Cof'fii.   Pre-    the  king  cannot  grant  anything  in  derogation  of  the  com- 
iV^^TinML^&7.  ^o^  ^^^  9  ^^^  tenere  placitatj  according  to  the  course  of 
mr  Tjl^Pre-  '^^>  ^^Y  ^^  granted  and  prescribed,  and  the  chancery  in 
rogative,  B.  Id.  Chester  and  Durham  are  incidents  to  a  county  palatine, 

JunBdiction,  j    r  » 

Br.  105.  wJiich  had  jura  regalia^     And  London  and  the  cinque 

ports  have  acts  of  parliament  for  them.  And  indeed  I 
hold  this  to  be  a  greater  question,  and  of  great  considera- 
tion to  be  admitted,  that  a  court  of  equity  should  stand 
upon  grant  or  prescription  only.  For  though  it  be  true 
that  the  court  of  chancery  .hath  always  been,  and  sp  in 
effect  stands  by  a  prescription,  yet  that  is  not  well  rea- 
soned.; for  in  pleading  of  anything  done  in  chancery,  you 
do  not  begin  your  plea  with  a  prescription,  as  in  these 
inferior  pretended  courts,  but  you  plead  a  thing  done  in 
the  court  of  chancery,  as  you  do  all  things  done  in  the 
courts  of  conunon  pleas,  or  king's  bench  \  whereof  the 

e' 4*^63^  Brae-  '®*^son  is,  that  they  are  fundamental  courts,  as  ancient  as 
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the  kingdom  itself,  and  known  to  the  laiw ;  for  all  king-      [63  6] 

doms  in  their  constitution  are  with  the  power  of  justice     ^^^^. 

both  according  to  the  rule  and  of  law  and  equity,  both  ror.'s. 

which  being  in  the  king  as  sovereign,  were  after  settled 

in  several  courts,  as  the  light  being  first  made  by  God,  was 

after  settled  in  the  great  bodies  the  sun  and  moon.     But 

that  part  of  equity  being  opposite  to  regular  law,  and  in 

a  manner  an  arbitrary  disposition,  is  still  administered  by 

the  king  himself  and  his  chancellor,  in  his  name  ab  iniiiOj 

as  a  special  trust  committed  to  the  king,  anci  not  by  him 

to  be  comAitted  to  any  other.     And  it  is  true,  that  the 

one  is  bound  to  rules,  the  other  absolute  and  unlimited, 

though  out  of  discretion  they  entertain  some  forms,  which 

they  may  justly  leave  in  special  <5iEises. 


Arundel's  Case.  t^^t 

[64] 

Venue  formM  two  places  in  respect  of  Mveral  iMUei  taken  by  two  derendaoU. 
(Vide  ante.  p.  5  b.  Crow  t.  Edwards.) 

In  a  cognisance  as  bailiff  of  the  GoTernora  of  the  achool  of  O.  it  need  not  be 
shown  that  the  Goreraon  were  incorporated,  for  it  ahall  be  presumed  by  the 
plea}*  but  one  person  cannot  claim  chattels  by  succession,  as  alderman,  A,c., 
without  a  special  allegation,  except  in  the  case  of  Abbot,  Prior,  or  other  coipo- 
ration  known  in  law  to  rest  in  one  person. 

In  a  replevin  by  Arundel  against  two,  for  taking  his  visne  from  two 
beasts  at  a  place  called  Horsedown  in  Southwark,  one  of  P*««*  >»  "»- 

*  .1  spect  of  two 

the  defendants  pleaded  nan  cepUy  whereupon  issue  was  defendants,    i 
taken,  the  other  pleaded  that  the  place  where,  lay  in  the  Ro.  667.   Post 
parish  of  St  Olave's,  in  Southwark,  and  was  the  freehold  ^' 
of  the  governors  of  the  school  of  St  Olaves,  and  so  made 
cognizance.    'The  plaintiff  replied,  claiming  a  way  over 
the  place  to  another  place,  in  th^  same  parish,  and  issue 
taken  upon  that  prescription.     And  one  venire  fac.  was 
awarded  for  trial  of  both  issues  from  Southwark,  and  the 
parish  of  St  Olaves.     It  was  excepted  that  it  should  have 
been  only  de  vicineto  parachuBj  because  the  place  ap- 
pears to  lie  there,  and  therefore  that  was  the  nearest  t  Cr.  87. 
venue  to  the  fact.     But  the  court  ruled  the  venve  well, 

*  Vide  1  Mass.  485^  Propn.  of  Kennebec  Purchase  v.  Call,  ace. 
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[64  a]      for  though  it  ought  to  have  been  so,  if  both  the  defend- 

^^^"^''"^     ants  had  joined  in  the  plea  of  prescription,  because  that 

then  they  had  both  agreed  that  it  bad  lien  in  the  parish, 

yet  because  the  one  issue  was  nan  cepU  to  the  place,  as 

liCo  1S3  a      ^^  ^^^  ^^^^  ^'^  South wark  generally,  and  he  was  not  bound 

1  Cr.  46.  by  his  fellow's  confession  that  it  lay  in  the  parish,  and 

there  was  but  one  ven.  fac.f  therefore  that  must  fit  both 

their  cases,  which  was  to  have  it  both  from  Southwark 

Plea  of  Corpo-  ^^^  ^^^^  ^^  parish  in  Southwark  ;  and  it  was  also  ruled 

shoSSiT^the"*    ^^^  "^  '^  ^^^  showed  that  the  governors  were  incorporated, 

creation  of  it,    for  it  shall  be  presumed  by  the  plea;  19  H.  6.  8Q. ;  though 

chap,  sans        20  E.  4.  2.  whcrc  oue  brought  debt  by  name  of  alderman 

Dean  22  Ass.  i_         ai_  •  r  •         • 

67.  Common-  ^9  successor,  be  Otherwise ;  for  a  succession  in  one  person 
|ir/7''E'!4™9.  of  chattels  will  not  be  presumed  without  special  allega- 
bZ^^Ti^iio  ^*^"»  except  in  case  of  abbot,  or  prior,  or  the  like  corpo- 
i^!i:^'JtJP^'  ration,  known  in  law  to  rest  in  one  person,  as  well  for 

L.  46.    22  Co.  .  . 

105.  4R.65.7.  chattels  as  inheritances,  for  otherwise  bishops,  deans, 
parsons,  vicars,  and  the  like  cannot  take  obligation  to 
them  and  their  successors,  but  they  will  go  to  the  execu- 
tors. And  LAsney  in  the  habeas  corpus  was  made  Listney^ 
to  agree  with  the  ven.  fac.  though  the  true  name  was 
lAsney^  because  they  sound  90  like. 


Replevin. 

Goidsborough.  JOHNSON   V8.    ThROUGHGOOD. 


Upon  a  ptea  of  prewsriptioB,  proof  of  a  more  ample  right  than  that  elaimed  is  no 
variance. 
1  Bnil.  177.     2 

Ro.  708.   Br.        Ik  a  replevin  by  Johnson  against  Throughgood,  issue 

Election  in  is-  was  taken  whether  one,  and  all  whose  estate  he  had  in  a 

form^  *p?e^   mauor,  had  used  to  tether  their  horses  to  stakes  in  a  place 

tet'heHroreee.    Called  the  brook,  ab   et  post,  festum  Pent,   annuatim; 

and  the  verdict  found  that  they  had  used  to  do  in  vigU. 

Pentecostes  in  festo  Pentecostes  die  luna  in  septimana 

Pentecostes,  arU  postea  ad  suum  libitum  annuatim.     And 

it  was  adjudged  for  the  parson  that  did  prescribe,  and 

that  the  verdict  did  maintain  the  prescription,  as  it  was 

pleaded,  because  it  was  more  large,  and  also  gave  a 

choice.  (1) 
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(1)  A  plea  of  a  prescriptive  right  of  common  for  one  hundred  sheep,  is  [64  6] 
maintainedby  proof  of  such  riffht  for  one  hundred  sheep  and  six  cows.  v^-v'^^^ 
Cra  Eliz.  722.  Bushwood  y.  Pond.  A  declaration  stating  a  prescrip- 
tive right  of  the  plaintiff  to  have  a  reasonable  toll  of  all  com  brongbt 
into  their  market  to  be  sold,  and  sold  there,  excepting  corn  sold  there 
63^  or  to  a  freeman  of  the  borough,  is  maintained  though  it  aiipear  that 
com  sold  to  a  freeman  is  not  exempted  from  toU.  1  Taunt.  142,  Tewkes- 
bury V.  Bricknell.  So  if  the  jury  find  the  prescriptive  right  claimed, 
and  further  find  a  distinct  usage  to  pay  something  tor  i^  it  is  sufficient, 
for  this  is  collateral  to  the  prescription,  and  the  prescription  is  perfect 
without  it  Cro.  Eiz.  405,  Wilcox  v.  Watson.  But  if  the  jury  find  the 
prescription  ^irvul,  ^c  '  paying  for  it  every  year  Id.'  the  prescription  as 
pleaded  fails ;  for  the  prescnption  is  entire,  and  the  payment  of  the 
penny  is  parcel  of  it    Cro^  BUz.  563,  Lovelace  v.  Reignolds.  Bui.  N. 


Webb. 


If  a  plaintiff  Burmise  that  he  is  bailiff  to  the  sheriff,  and  thereupon  pray  proceas 
to  the  coroners  which  is  granted ;  whether  process  may  afterwards  be  awarded  to 
the  sheriff,  and  if  it  is,  whether  it  is  such  a  nuMwaiding  of  process  as  is  helped 
by  the  statute  of  jeofailes,  quaere. 

Action  was  brought  by  A.  B.  against  Webb,  and  issue  ^waid  process 
joined,  and  then  the  plaintiff  made  surmise,  that  he  was  ^  J^erS?'**^' 
bailiff  and  servant  unto  Grimstoney  the  sheriff  of  Essex,  ;«»«•  ^®^^^ 
and  therefore  prayed  process,  &.c.  to  the  coroners,  which  Co.  l.  1584. 

Mo.  ASSL*  S56«. 

being  confessed,  the  entry  was  et  ei  conc^dUur*  And  Cr.Ei.674. 
yet  afterwards  the  ven.  fac.  went  to  the  sheriff,  and  the 
jury  past  for  the  plaintiff.  And  ^this  was  m6ved  in  arrest 
of  judgment  by  serjeant  Towse,  and  the  question  was 
whether  this  grant  to  the  coroners  being  merely  in  favor 
of  the  plaintiff,  to  avoid  his.  delay  by  challenge,  may  not 
as  well  be  left  after  it  is  granted,  as  before,  have  been  re* 
quired  at  the  first* 

Next,  whether  this  be  not  a  misawarding  of  process  Yei.  15. 
remedied  by  the  statute  of  jeofailes. 
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[66]  Green  vs.  Armsteed. 

„  ^J^J^^"^*^      Devise  to  A.  for  life,  rerenion  to  his  son  B.  except  A.  do  puiiphase  anotJbijBr  house 

Goldsborouffh.       ^^^  '°  much  land  of  equal  value  for  B.  and^then  the  said  A,  may  sell  the  house 

and  land  devised  as  his  own,  is  a  devise  of  a.  fee  simple  to  B,  after  tb^.d^ath 

of  A. 

An  express  devise  shall  not  be  altered  by  subsequent  general  M-doiMtal  ^^rdsJ  - ' 

Devise  of  land      In  trespass  by  Robert  Green  against  William  Armsteed 
^roh^*M  ^'  for  Ift'nds  in  Clay,  the  case  was  thus,  that  RalpH  Green 
Md'uien'mly'  ^®^  ^®s"®  William,  and  William  had  issue  Robert  the 
S^Jm^m?**^'  pl**'^^^^!  ^^^  Thomas  his  younger  son,  and  being  seised 
of  these  lands  in  Clay,  and  of  certain  lands  in  Stukey,  did 
make  his  will  concerning  the  same  as  foUoweth.     /fern,  I 
will  that  William  Green  my  son  shall   have  my  house  and 
land  in  Claj  for  the  term  of  his  natural  life,  and  then  to 
remain  to  Thomas  Green  his  son,  except  the  said  William 
Green  do  purchase  another  house  with  so  much  land,  and 
so  good  in  value  as  the  said  house   and  land  in  Clay,  for 
Cr. Car.  168.     the  said  Thomas  his  son,  and  then  the  said  William  shall 
sell  the  said  house  and  lands  in  Clay  as  his  own.     And 
the  said  Thomas  Green  shall  pay  or  cause  to  be  paid  to 
his  sisters,  10  pounds  of  good  English  money  in  form  fol- 
lowing, that  is  to  say,  to  each  of  them  20  shillings  by  the 
year,  until  the  said  sum  of  10  pounds  be  fully  contented 
and  paid  to  the  sisters.    . 

Itemj  1  give  my  land  and  house  in  Stukey  and  else- 
where to  Richard  Manset  for  term  of  his  life,  and  then  to 
remain  to  Robert  Green  and  the  heirs  males  of  liis  body, 
and  for  default  of  such  issue  to  Thomas,  and  he  to  pay  40 
pounds  to  the  children  of   Robert.     The  only  question 
was,  whether  Thomas,  under  whom  the  defendant  claims, 
took  a  fee  simple  in  the  lands  of  Clay,  or  but  for  term  of 
his  life ;  for  William  purchased  no  other  lands  for  him, 
and  both  William  and  Thomas  are  dead.    And  it  was  ad- 
scro.416.       judged  without  difficulty  that  he  took  a  fee  simple  after 
8M.'co.  L.'      the  death  of  William  ;  for  though  the  first  words  taken  by 
*^*  ■*  themselves  would  have  given  him  but  an  estate  for  life, 

yet  the  word  purchase  in  the  second  clause  imports  in 
common  speech  an  absolute  purchase  in  fee,  though  a 
purchase  may  be  also  for  life  ;  as  fee  imports  fee  simple. 
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and  the  feast  of  S.  Michael  the  most  notorious  and  emi-  [65  a] 
nent  feast,  except  it  be  otherwise  specified.  And  there-  ^^^v-^ 
fore  if  a  man  appoint  his  executors  to  purchase  100 
pounds  land  for  a  younger  son,  no  doubt  it  will  import  a 
fee  simple.  Also  he  says  that  if  William  purchase,  then 
he  shall  sell  the  land  in  Clay  as  his  own,  that  is,  he  shall 
have  power  to  sell  them  then,  and  not  before.  Whereas 
if  Thomas  took  an  estate  but  for  life,  he  might  have  sold 
them  before  as  his  own. 

Again^  he  was  appointed  to  purchase  other  house  and 
land  of  as  good  value  (not  yearly  value)  as  the  house  and 
land  in  Clay.  Now  the  value  of  the  land  is  according  to 
the  value  of  the  whole  estate.  And  so  it  is  apparent  that 
the  meaning  was,  that  he  should  have  the  one  land  of  as 
good  value  and  estate  as  the  other;  and  that  appeared  6 Co.  16. a.  Co. 
also  in  that  he  was  to  pay  the  10  pounds  howsoever;  and  i58.'s'cr.4i6, 
it  was  urged,  that  the  payment  of  10  pounds  did  also  en-  sco^V.  M5r. 
force  a  fee  simple,  which  were  clear,  if  the  will  be  under-  *^»^^- 
stood,  that  he  should  pay  his  20  shillings  a  year,  from  the 
death  of  the  testator  before  his  estate  fell  in  possession. 
But  because  I  rather  take  the  meaning  otherwise,  the 
paying  of  20  shillings  yearly  could  be  no  peril  unto  him, 
because  if  his  estate  should  cease,  he  would  cease  his 
payment ;  otherwise  it  had  been  to  pay  his  10  pounds  at 
once,  but  yet  it  would  have  made  the  legacies  of  20  shil- 
lings a  year  unto  the  daughters  uncertain,  which  the  tes- 
tators made  certain,  for  otherwise  he  would  have  said, 
that  he  should  have  paid  it  by  20  shillings  a  year,  if  the 
estate  came  to  him,  and  they  live  so  long.  And  for  the 
other  clause  it  was  holden  clearly,  although  it  jpake  of 
the  lands  in  Stukey,  or  elsewhere,  that  elsewhere  can  never  Ro.  t  Ab.  253. 

3  Lev  438    S 

extend  to  the  lands  in  Clay  upon  all  the  parts  of  the  will,  Vent.*36i.' 
as  before,  though  he  have  no  lands  but  in  Clay  and  Stukey.  shJnaot^^ 
But  the  word  elsewhere  shall  be  rather  surplusage  and  ^ubt^^ 
void,  than  by  such  a  loose  word  to  alter  a  large,  plain  and  ^^'  *^'' 
particular  devise  before.  (1) 

(1)  See  anU  Widlake  v.  Harding,  and  the  note  thereto,  p.  2. 


160  CoCKfi  V9.  Jekkor. 

[66] 

>-^'N/'-W  COCKB  V8.  JeNNOR. 

A  release  to  one  of  geveral  joint  treBpiissera  discharges  the  whole,  and  is  as  good 

a  patisfaetion  in  law,  as  a  satisfaction  in  deed. 
If  joint  trespassers  be  sued  in  one  action  and  seyer  in  pleading,  yet  one  jniy  shall 

assess  damages  for  all ;  and  if  they  are  sued  in  sevesal  actions,  though  the 

plaintiff  may  elect  th^  best  damages,  yet  he  can  have  but  one  satisfaction,  and  if 

he  require  two  an  audita  quereia  will  lie. 

Lit.  Sect.  376.       Thomas  CoCke  brought  an  action  of  trespass  against 

10H.6. 4i.b.  Kenelme  Jennor  for  breaking  his  house  at  Dunmow,  and 

SllpSSe?'  dfa-  beating  him  the  last  day  of  October,  in  the  tenth  year  of 

3 cJ5!'3i.'^3     ^'^®  ^^^S'     The  defendant  pleads,  that  he  together  with 

L^232^*  ^^'  ^^^  Robert  Milborne,  in  the  time  of  the  trespass  supposed, 

did  jointly  break  the  plaintiff's  house,  and  beat  him,  and 

that  afterwards  on  the  thirteenth  day  of  June,  11  Jac.  R. 

the  plaintiff  did  release  unto  the  said  Milborne  by  his 

writing,  which  the  defendant  shows  in  court,  all  actions 

twoSwe^ors   '®*^  ^"^  personal,  &c.  and  avers,  that  the  trespass  where- 

Ae^diwleisee     ^^  ^^^  plaintiff  complains,  and  which-  he  and  Milborne 

releases  all  his  did  jointly,  est  ufM  ct  ecuJem,  et  non  cUia  neque  diversa. 

right  to  one  of  •*  ""  ^ 

them,  it  being  Whcreupou  the  plaintiff  demurred,  and  it  was  adjudged 
and^spara^''^  for  the  defendant;  for  though  a  trespass  be  joint,  and 
shainiold^his  scveral  to  this  purpose,  that  he  may  sue  either  one  or  all, 
io'c&"i?9.*a!**  y^^  when  two  join  in  a.  trespass,  they  so  make  one  tres- 
3  Leo.  63.        passer,  as  either  of  them  is  as  well  answerable  for  his  fel- 

Ante  69.   1  Cr.  "^  ' 

»I3.  N.  B.  107.  low's  fact  as  for  himself.  And  therefore  a  release  to  one 
Cr.  349, W.  dischargeth  the  whole  trespass  ;  and  also  a  release  is  as 
Co.  7.  a.  6.' b.    good  a  Satisfaction  in  law,  as  a  satisfaction  in  deed  ;  (1) 

1  Cr.  68, 192.      .  ^^ 

I^p,  S.  J.  (1)  -^  release  to  a  person  as  a  joint  trespasser,  who  is,  in  fact^  not  lia- 

Heydon  180,      ble  as  sucb  to  the  plaintiff,  will  not  destroy  the  plaintiff's  ri^ht  of  action 
164.  2Cro.  118.  ag^ainat  those  who  are  liable.    3  Johns.  175,  Wilson  v.  Reeid. 
3  Leo.  122.  10      Jn  an  action  by  tenants  in  common  for  a  trespass  committed  on  land 
£°-  ^^  *•  ^     of  which  they  are  coheirs,  a  release  by  one  of  the  plaintiflS  is  a  bar  to 
Jac.*  »l  3*9      the  action.    13  Johns.  236,  Austin  v.  HalL 

39  E.  3.  n.  *     .    In  trover  asainst  two  defendants,  one  pleaded  not  guilty  and  a  verdict 

YeW.  68.  ac-      against  him,  tne  other  pleaded  a  release  of  ail  actions  and  had  a  verdict 

cord.  for  him»  and  it  was  held  that  the  plaintiff  was  not  entitled  to  judgment 

against  either ;  because,  the  trover  being  joint,  the  release  discharged 

both.    4  Mod.  379,  Kiffin  V.  Willis. 

But  a  release  must  be  construed  according  to  the  particular  purpose 
for  which  it  was  made.  Therefore  where  a  release  was  ^iven  to  one  of 
two  partners,  with  a  proviso  that  it  should  not  prejudice  any  claims 
against  the  other  partner,  and  that  in  order  to  enforce  the  claims  against 
the  other  it  should  be  lawful  for  the  releasor  to  sue  either  the  other  or  both 
the  partners  separately  or  jointly,  it  was  held  that  this  was  no  bar  to  an 
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and  therefore  if  an  executor  release,  the  debt  released  is  [66  a] 
judged  assets  in  his  hand.  Now  against  joint  trespassers,  v^^v-^ 
there  can  be  but  one  satisfaction,  and  therefore  if  they  be 
sued  in  one  action,  though  they  may  sever  in  pleas  and 
issues,  yet  one  jury  shall  assess  damages  for  all ;  and  as^. 
to  the  damages,  he  that  is  no  party  to  the  issue,  shall  have 
an  attaint  as  well. as  his  fellows;  and  if  they  be  sued  in 
several  actions,  though  the  plaintiff  make  choice  of  the 
best  damage,  yet,  when  he  hath  taken  one  satisfaction,  he 
can  take  no  more,  and  if  he  require  two,  an  audita  que- 
rela will  lie. 

action  brought  against  both  to  recover  of  the  other,  payment  of  money 
due  from  both.    2  Brod.  &  Bing.  38,  Solly  v.  Forbes. 


LeDSHAM  V8.  RoWE  &  MCTDOE. 

Where  Ihere  are  divera  inaei  joined,  a  ven.fae,  awarded  odtriandumtxUum  istttm, 
in  aufficient. 

Thomas  Ledsham  brought  an  action  of  trespass  against  co.  b. 
John  Rowe  and  Christopher  Mudge,  for  imprisoning  of  'y^^^ 
him   five  days;  John   pleaded  not   guilty  to.  four   days,  ^^"J®^^ 
whereupon  issue,  and  to  the  other  day  justification,  and  tum,  where 
thereupon  another  issue  ;  and  then  Christopher  did  divide  Tera  others, 
his  pleas  in  like  manner,  into  two,  whereof  the  latter  was  pmI'm.  * 
a  justification,  and   thereupon  issue  taken,  and  then  fol- 
lows the  award  of  the  ven.fae.  in  these  words,  ideo  quoad 
triandum  tarn  exitum  qttam  pradictum  cUium  exUum  inter 
prcddict.    Thomam  et  prafatum  Johan.  Rowe  auperiv^ 
mentionat.  pneceptum  est  vie.  fyc.     And  it  was  excepted, 
that  this  award  was  insufficient,  as  being  uncertain,  and 
could   not  be  applied  to  all,  though  the  jury  had  given 
verdict  for  all ;  but  it  was  ruled  good,  because  eantua  may 
respectively  serve  for  all,  reddendo  singula  singulis. 
21 


162  Parish  of  AafON  V9.  C4ITlilBi»fiB0s  Chapel. 

[66  4] 

s.^-v^^^  Parish  of  Astqn  vs^^  Castlebirmidge  Chapel. 

It  is  in  the  discretion  of  the  court  to  deny  a  proliibition,  when  it  appears  to  them 

that  the  surmise  is  not  true.  (1) 
Those  who  have  a  chapel  of  ease  are  still  part  of  the  parish,  and  therefore,  iU 

commmdjvrty  liable  to  reparation  of  the  parish  church. 
The  parson  of  the  parish  ehurch  yiay  officiate  at  the  chapel  of  ease,  if  he  will. 
If  two  churches  parochial  be  united,  the  reparation  shall  be  several,  as  before. 

(1]  This  doctrine  is  denied,  T.  Raymond  3,  Woodward  v.  BoniUian ; 
and  It  is  there  said  that  the  granting  of  prohibitiona  I3  not  a  discretiona- 
ry act  of  Uie  court,  but  they  are  grantable  ear  debito  jusHHa,  Sed  qutart^ 
et  vide  Bao.  Abr.  Ut  Prohibition  B. 


CUDDINOTON   V9.    WiLKINS- 

[67] 

iRoii.88.  Ab.  CuDDiNGTON   brought   an  action   of  the   case   against 

LuSTs?^'  *^'  Wilkins,  for  calling  him  thief.     The  defendant  justified, 

Palm.  344.  because  beforetime  he  had  stolen  somewhat.     The  plain- 

Callinff  a  rn»n        ,  .  ,  -  . 

thief  Jter'a      tiff  replied,'  that  since  the  supposed  felony,  the  general 

roeciai.  ^^Trin.  pardou  in  the  seventh  year  of  the  king  was  made,  and 

9S9.*FJtBh    n^akes  the  usual  averment  to  bring  himself  within  the 

s'c^Mol^ses,  P^^i'don.    Whereupon  the  defendant  demurs.    See  Staund- 

2S*  ^M'N*'      ^^^  Plac.  Coronae  180.     That  if  a  man  arrested  for  felony 

232.4.  break  prison,  he  shall  lose  his  battail ;  but  yet  if  the  king 

pardon  him  that,  it  is  restored.     P.  CoronsB  281.     1  and 

2  E.  3.  F.  Coron®  164.     So  here  the  felony  is  by  the 

pardon  extinct. 

Post29S.  •And  in  the  end  this  case  was  adjudged  for  the  plaintiff, 

M^^^^rf.®*^'  though  it  may  be,  he  knew  him  not  to  be  within  the  par- 

t  Cr.  626.         Jqjj  .  (qy  there  is  no  cause   to  favor  idle  and  injurious 

words.     But  perhaps  if  he  had  arrested  him  for  the  felony 

after  pardon,  it  might  have  been  excused  if  he  knew  it 

not,  because  it  is  an  act  of  justice.     Vide  residuum^  infra 

fbl.  81. 

(See  the  residae  of  this  case  pott,  p.  81.) 


WORTHINOTON  M.  GiLllSTONt:.      RiCBARDS  V9.  CaRTAMEL.  |63 

^  » 

'  [67  a] 

Worth  iNQTON  vs.  GArstone.  s^^N^-^i^ 

It  !■  Uwfli]  tot  any  one,  thoagb  not  a  coanflellor  or  attomej  at  law,  to  solicit  and 
prosecute  another's  suit,  if  it  be  not  for  maintenance  j  and  a$sump9U  will  lie 
upon  a  promise  to  pay  the  plaintiff  for  such  soliciting. 

Mich.  22  and  23  Eliz*  B*  R.  Rot.  378.     William  Wor-  Rings  Bench. 
thington  brought  an  action  of  the  case  in  the  king's  bench  Si^inJe'^case^^' 
against  John  Garstone,  and  declared,  that  where  he,  at  the  Vangh.  91. 
request   of  the   defendant,  did  solicit  and  prosecute  an 
action  of  trespass  between  the  said  Garstone,   plaintiff, 
and   John   Saunders,  defendant,   the  said   Garstone   did 
promise  to  pay  to  the   said  Worthington   one   hundred       [681 
pounds.     The  defendant  pleaded  that  he  made  no  such  Dyer  356.  b. 

1-  i«ii«i  i..«.^  .  Solicitor  brings 

promise  ;  and  it  was  found  for  the  plamtin,  and  assessed  an  action  for  a 
damages  to  seventy  pounds ;  and  now  it  was  alleged  in  fo^soUcUiM. 
arrest  of  judgment,  that  the  soliciting  and  prosecuting  of  ly  " jg^inlh' 
another  man's  suit  is  not  lawful  for  any,  but  for  an  attor-  ^  \93^*769^' 
ney  or  counsellor  at  Uw.     But  the  court  did  agree  with-  ^  C'-  ''^■ 
out  argument,  ( Wcay  being  absent,)  that  it  is  lawful  to  be 
a  solicitor,  if  it  be  not  for  maintenance,  or  that  he  lay  not 
money  out  for  maintenance. 


Richards  v9,  CARyiVEL.  Co.B.Ajtamp- 

sit 
In  atsumpntf  in  consideration  of  the  forbearance  of  a  suit,  to  pay  the  plaintiff  the 
costs  and  charges  of  the  suit  upon  hs  first  coming  to  8.  the  plaintiff  must  aver 
n9|ice  to  the  defendsnt  of  his  first  coming  to  8» 

Hill.   12.  Jac.  Rot  792.     John  Richards  brought  an  Brownl.    i  R. 

%-■       1       -n,  1  .  *^  ^     ,       10.  1  Ro.  46, 

assumpsit  against  Matth.  Carvamel,  an  attorney  of  the  46s.   Brown- 
common   pleas,  and   declared,  that  whereas  he   had  in-  ^^ien  necessa- 
formed  in  the  exchequer  against  one  Milton  for  ingrossing  7cr^67i.^^' 
of  corn,  and  was  ready  for  trial,  that  the  defendant,  in  J^^q'^^™\ 
consideration  that  the  plaintiff  should  not  proceed  to  his  Cr.  Car.  S4,i22. 

.        j^  _  .  , .  ,     ,        ,  ,  Cr.  Jac.  128, 

trial,  but  should  desist  from  his  proceedmg,  and  should  287,495. 
also  deliver  him  a  note  of  his  costs  and  charges  expended 
in  the  suit,  did  promise  to  pay  him  such  charges  expended 
in  the  suit,  at  the  plaintiff's  first  coming  into  Somerset- 
shire, and  then  laid  the  performance  of  the  consideration 
on  his  part,  and  that  such  a  day  after,  and  before  his 
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PaiDDT  vs.  Massis.     Leicestke  v».  Read. 


[68  a] 


1  RoU.  462. 
ultra. 


YelT.  168. 
2  Cr.  493. 
Hatt  80. 


action,  he  came  first  into  Somersetshire,  thafis  to  say,  into 
-Taunton,  and  yet  the  defendant  paid  him  not  his  charges, 
being  six  pounds  odd  money,  which  he  had  disbursed,  and 
made  known  to  him,  by  his  note  delivered  (as  aforesaid.) 
And  upon  nan  asBumpaUj  it  was  found  for  the  plaintiff. 
And  it  wds  said  in  arrest  of  judgment,  that  the  plaintiff 
ought  to  have  given  notice  unto  the  defendant  of  his  first 
coming  into  Somersetshire,  because  it  was  a  thing  lying 
best  in  his  own  notice,  and  that  also  because  the  defendant 
undertook  not  the  payment  by  bond,  but  by  assumpsit 
only*     And  to  this  opinion  Warberton  agreed.  (1) 

(1)  See  ante.  p.  51,  Holmes  v.  Twist,  and  the  note  to  that  case. 


Veiufae.  fonn 
amended. 

1  Roll.  204. 

2  Cro.  695. 


Amendment 
cannot  be  of 
the  Roll.  5  Co. 
32.  a.  Debt. 
1  Cro.  38. 


PaiDDT  f>s.  Massie. 

EiTor  in  rorm  in  the  vai.fae,  nay  be  amended  by  the  roll. 

An  ejections  fimuB  was  brought  by  Priddy  against  Mas- 
sie. In  arrest  of  judgment  after  a  verdict,  it  was  showed, 
that  in  the  ven.  fac.  the  conclusion  was  et  habeas  ibi  hoc 
bre.,  omitting  nomina  jwraiorum^  fyc.  Also  that  where 
but  one  was  put  in  by  tales^  the  title  of  addition  was, 
nomina  juratorum,  fyc.  And  yet  judgment  was  given  for 
the  plaintiff;  for  the  ven.  fac.  is  warranted,  and  must  be 
amended  by  the  roll,  and  the  other  exception  is  nothing. 
1  Cro.  46,  162,  442,  458. 


Debt 


YelT.179.2Cr. 
846. 6  Co.  3f.  a. 
Testatum  re- 

auitite  Qpon 
leRoU. 


Leicester  vs.  Read. 

Execution,  after  a  deva$tavit  retumed,  cannot  be  taken  byJLfae.  into  another  county 
without  a  testatum  firat  entered  upon  the  roll. 

Leicester  brought  an  action  of  600  pounds  debt  against 
Sir  William  Read  as  executor  in  London,  de  bonis  testato- 
m,  and  5  pounds  damages,  de  bonis  propriis,  si  non,  ^c. 
Upon  fieri  fac.  into  London,  the  sheriffs  return  that  he 
had  wasted  the  goods,  and  that  he  had  no  goods  of  his 
own.  Whereupon  Leicester  took  a  fieri  fac.  against  him 
into  Durham,  de  bonis  propriis^  and  the  writ  was  quod 


Lovelace  v$.  Cocket. 

testatum  est  that  he  had  goods  there,  but  indeed  there 

was  no  testatum  upon  the  roll,  nor  warrant  for  the  writ. 

Whereupon  a  supersedeas  was  awarded,  and  an  execution 

upon  that  writ  made  by  a  sale  of  a  lease  discharged. 

And  it   was   a   case   of  great  extremity  prosecuted   by  J^}^j^^L^' 

Leicester  against  conscience.  msl 


Lovelace  vs.  Cocket. 

firownlow, 
A  new  bond,  conditioned  for  payment  of  the  debt  at  another  and  Axtwe  day,  !■  no  Brownl.  1  R. 

aatiifaction  of  a  fonner  bond  for  the  same  debt  ^LPj'J*^'. 

679. 1  Cr.  61, 
93  89 

Mich.  6.  Jac.  Rot.  1001.  Sir  Richard  Lovelace  and  New  bond  giT- 
his  wife,  brought  an  action  of  debt  upon  an  obligation  of  Sot^Ae?*** 
100  pounds,  made  to  her  when  she  was  sole,  for  the  pay-  \S'^Q^'i^ 
ment  of  62  pounds  10  shillings,  by  Arthur  Cocket  the  \^^  ^^2- 
defendant,  who  pleaded  that  at  the  day  of  payment  of  the  Cr.  Car.  8. 86. 
52  pounds  10  shillings,  he  and  such  an  one  as  his  son  did  m4H.  6. 17. 
make  a  new  bond  of  another  100  pounds,  to  the  said  wife,        C^^L 

1     •  1  1  1         /.  t  ^     .  '  a.  18.  a.  4  Co. 

bemg  then  also  sole,  for  the   payment  of  the  same  52  60.  a.  6  Co.  S8. 
pounds  10  shillings  at  another  day  then  to  come,  in  full  26h!7.46.  b 
satisfaction  of  the  said   52  pounds  10  shillings,  and  that  f^l'e^o.^' 
she  so  accepted  it;  whereupon  it  was  demurred  and  judged  ***  **"*  *^- 


Mod.  R.  2St 
SCr. 
Plo.  JI 

and  present,  as  it  ought  to  be.  (1)  79.  b. 


for  the  plaintiff,  for  it  was  holden  no  satisfaction  actual  i,^'- *?^'Ji?- 

^  Plo.  6.  b.  9  Co. 


(1)  It  is  a  general  rule  that  the  acceptance  of  a  new  security  of  an 
inferior  nature,  or  of  equal  degree,  is  no  extinguishment  of  the  former 
debt;  as  if  a  bond  be  given  in  satisfaction  of  a  judgment,  or  if  an  obligee 
takes  a  new  bond  for  the  payment  of  a  debt  secured  by  a  former  bond, 
in  such  cases  the  judgment  and  original  bond  are  not  discharged.  Cro. 
Jac.  649,  Noyes  v.  Hapgood.  Cro.  Eliz.  304,  Balston  v.  Baxter.  lb. 
716,  Marhood  v.  Crick.  lb.  727,  Norwood  v.  Grype.  Cro.  Car.  85, 
Lovelace  v.  Cocket.  lb.  193,  Simonds  v.  Mewdesworth.  1  Mod.  225, 
Blythe  v.  Hill.  2  Mod.  136,  Peck  v.  Hill.  1  Dall.  423,  Hamilton  v. 
Callender.  Cro.  Jac.  579,  Latterford  v.  Mayrc.  6  Co.  44,  Higgins' 
case.  11  Johns,  517,  Jackson  v.  Shaffer.  So  a  bond  with  sureties, 
though  better  than  a  single  bond,  yet  bein^  of  equal  degree,  will  not 
extinguish  the  single  bond,  without  bcttenng  the  plaintiff's  case  by 
shortening  the  time,  or  otherwise.  1  Str.  427,  Cumber  v.  Wane.  1  Dall. 
423,  Hamilton  v.  Callender.  So  a  bond  and  warrant  of  attorney  on 
which  judgment  is  entered,  are  not  an  extinguiabment  of  a  previous 
judgment  against  the  same  defendant  for  the  same  debt  11  Johns. 
513,  Jackson  v.  Shafifer ;  and  a  bond  and  mortgage  is  not  an  extinguish- 
ment of  a  sealed  note  previously  given  for  the  same  debu  8  Johns.  54, 
Phelps  ▼.  Johnson.    Such  new  securities  are  considered  merely  aa  cot- 
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[69  d]  lakrtd  securities,  and  the  creditor  nay  ptmoe  hb  remedy  on  eith^f,  or 
y^.,^^^^^  both,  at  bis  election.  The  giving  of  *a  new  security  which,  in  itself, 
wbiUd  not  operate  as  an  extinguishment  of  the  oiiginaJ  one,  cannot  ope- 
rate as  saeh  by  being  pursued  to  jud|^meotf  A  jud^ent  recovered  in 
any  form  of  action  is  still  but  a  security  .for  the  origmal  cause  of  action, 
until  it  be  made  productive  in  satisfaction  to  the  party ;  and  therefore, 
till  then,  it  cannot  operate  to  change  or  extinguish  any  other  collateral 
concurrent  remedy.  3  East  251,  Drake  v.  Mitchell.  So  the  contract 
of  a  stranger  as  surety  or  guarantor,  though  by  an  instrument  of  a  high- 
er nature,  does  not  extinguish  the  debt  of  the  principal.  6  T.  R.  177, 
White  V.  Cuyler.  See  also  Hooper's  case,  2  Leon.  110,  and  Pudsey's 
case,  ciied  5  Mass.  25.  So  a  bond  and  warrant  of  attorney  given  as  a 
eoUaieral  security  for  a  debt,  does  not,  though  of  a  higher  nature,  and 
although  judgment  may  have  been  rendered  on  such  collateral  security, 
extinguish  the  original  contract,  if  the  judgment  remains  unsatisfied. 
And  if  a  higher  security  be  between  different  parties,  or  for  other  debts 
besides  the  original  one,  and  not  for  the  exact  amount  of  that  debt,  it 
will  be  presumed  that  it  was  intended  only  as  collateral  security.  14 
Johns.  404,  Day  v.  Leal.  5  Mass.  25,  Banorgee  v.  Hovey.  So  a  sim- 
ple contract  is  not  extinguished  by  a  sealed  instrument  which  merely 
recognizes  the  debt  and  fixes  the  mode  of  ascertaining  the  amount  7 
Cranch  299,  Bank  of  Columbia  v.  Patterson.  And  a  covenant  under 
eea],  to  come  to  a  settlement  in  a  limited  time,  and  to  pav  the  balance 
whjch  may  be  found  due,  is  merely  collateral,  and  cannot  be  pleaded  as 
an  extinguishment  of  a  simple  contract;  the  period  within  whi«  h  the 
settlement  was  to  be  made  having  elapsed  before  the  action  brought, 
and  the  plea  not  averring  that  any  such  settlement  had  been  made.  9 
Wheat  556,  Baits  v.  Peters.  And  the  official  bond  of  the  receiver  of 
public  monies  does  not  extinguish  the  simple  contract  debt  aciaing  from 
a  balance  of  account  due  from  him  to  the  U.  States,  and  an  action  of 
assumpnt  for  the  balance  of  the  account,  and  an  action  of  debt  upon  the 
bond  against  the  principal  anJ  sureties,  may  be  maintained  at  the  same 
time.    9  Wheat  651,  Walton  v.  U.  States. 

A  debt  due  for  rent  issuing  out  of  the  rtaUy  is  of  equal  degree  with  a 
debt  due  on  a  bond ;  and  therefore  if  an  action  be  brought  for  rent  due 
from  a  testator,  the  executor  cannot  plead  a  bond  made  by  him  for  the 
same  rent,  not  yet  satisfied,  nor  e  contra ;  for  being  of  equal  de^ree^ 
one  cannot  be  a  bar  to  the  other ;  and  in  such  case  there  is  no  difier- 
ence  between  rent  due  u})on  a  lease  by  parol  and  a  lease  by  indenture ; 
fi>r  in  both  cases  the  rent  is  of  the  same  quality.  Com*  Rep.  67,  Gage 
V.  Acton.  4  Mod.  44,  Newport  v.  Godfrey,  affirmed  on  error.  12  Mm. 
7.  Com.  Rep.  145,.Stonehouse  v.  Ilford.  And  a  bond  given  ror  rent  in 
arrear  on  a  parol  lease,  is  no  bar  to  an  action  of  assumpsit  for  use  and 
occupation.  ^  Johns.  407,  Cornell  v.  Lamb.  And  even  a  judgment  on 
a  covenant  for  the  payment  of  rent  is  not,  without  satisfaction,  an  extin- 
guishment of  the  rent;  and  the  lessor  miy,  notwithstanding  such  judg- 
ment, distrain  for  the  rent  in  arrear.    1^  Johns.  240,  Chipman  v.  Martin. 

On  the  other  hand  it  is  also  a  general  rule  that  the  acceptance  of  a 
higher  security,  (as  if  a  simple  contract  creditor  take  a  bond  for  the 
debt,  or  if  a  bond  creditor  obtain  judgment  on  the  bond,  or  have  a 
judgment  acknowledged  to  him  on  tlje  bond,)  is  an  extinguishment  of 
the  former  debt,  and  he  cannot  afterwards  bring  an  action  upon  the 
former  contract  Bac.  Abr.  tit  EitinguishTneni  D.  2  Johns.  308,  Cur- 
son  v.  Montairo..  6  Co  44,  Higgins'  case.  20  Johns.  409,  Cornell  v. 
Lamb.  3  East  258,. Drake  v.  Mitchell ;  but  whether  a  foreign  judgment 
would  be  an  extinguishment,  qucert  et  vide,  1  East  432.  So  a  specialty 
entered  into  by  one  partner  in  the  name  of  the  copartnership,  though 
binding  on  him  alone,  is  an  extinguishment  of  the  simple  contract  debt 
due  from  thcf^'partnership  to  the  obligee.    3  Johns.  Ca.  180,  Clement  v. 
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Brush.  2  Johns.  21%  Tom  v.  Goodrich.  5  Mass.  11,  Banorgee  v.  [69  6] 
Hovey.  And  if  such  specialty  was  also  executed  by  a  third  person  as  v,^.^^-.^/ 
surety,  and  he  pays  the  debt,  his  only  remedy  is  agfainst  the  mdividual 
partner  who  executed  it  as  principal.  Tom  v.  Goodrich  ufr.  ntp.  Bo  a 
judgement  obtained  against  one  of  several  joint  contractors  extinguishes 
the  original  contract  as  to  all  the  others.  IS  Mass.  148,  Ward  v.  John- 
son. 18  Johns.  459,  Robertson  v.  Smith ;  but  see  6  Cranch  253,  Sheehy 
V.  Mandeville  ami. ;  but  if  the  contract  was  %  joint  and  several  promissory 
note,  a  judgment  against  one  would  not  extinguish  the  contract  as  to 
the  others.  5  Bos.  &  Pull.  475,  Ayrey  v.  Davenport  And  if,  in  an 
action  of  assumpsU  against  an  admmistratrix,  she  plead  in  tAatemevtt 
that  others  were  jointly  liable  with  the  testator,  and  fail  to  prove  it,  in 
consequence  of  which  the  plaintiff  recovers  a  verdict  an^  merly  nominal 
damages,  such  verdict  does  not  extinguish  the  original  contract,  so  aa 
to  bar  the  plaintiff  from  recovering  against  the  other  contractors  in  a 
subsequent  action.  2  J.  B.  Moore  157,  (4  £.  C.  L.  Rep.  410)  ^Godson  t. 
Smith.  And  where  a  specialty  is  given  as  a  collateral  or  further  secu- 
rity for  a  simple  contract,  the  latter  is  not  extinguished.  3  Barn.  Sl 
Cres.  208,  Twc^nny  v.  Younff. 

AU  contracts  not  under  seal,  whether  written  or  merely  rerba],  are  cf 
equal  de^ee ;  and  therefore  the  acceptance  of  a  promissory  note,  which 
k  but  a  sunple  contract,  does  not  extinguish  the  preexisting  debt.  WiW 
les  406^  Scott  v.  Surnam.  2  Sir.  1218,  Taylor  v.  Wasteneys.  But  if  a 
pers(Mk  takes  a  bill  or  note  in  payment  of  a  forraet  debt,  or  of  a  debt 
created  at  the  time,  he  cannot  legally  commence  an  action  on  bis  onf- 
inal  debty  until  sucn  bill  or  note  themes  payable,  or  default  is  made  m 
the  payment  or  acceptance ;  for  the  receiving  of  such  bill  or  note 
amounts  to  an  agreement  to  give  credit  for  the  length  of  thne  it  has 
to  run.  The  right  of  action  is  Uius  suspended,  though  not  extinguished. 
3  Bos.  &  Pul.  582,  Dutton  v.  Solomon.  1  Esp.  3,  Skedman  v.  Gooch. 
If  in  a  case  of  this  kind^  the  bill  or  note  which  is  given  in  payment  turns 
out  not  to  be  productive,  and  proves  to  be  of  no  value,  it  is  not  that 
which  it  purports  to  be,  and  which  the  party  receiving  it  expected,  and 
therefore  he  may  consider  it  a  nullity,  resort  to  his  original  demand,  and 
act  as  if  no  such  bill  or  note  had  been  giveni  1  T.  K.  5riy  Puckford  v. 
Maxwell.  7  T.  R.  60i,  Owenson  v.  Morse.  So  bills,  in  lieu  of  which 
other  balls  have  been  given,  if  permitted  to  remain  with  the  holder,  may 
be  sued  upon,  if  the  substituted  bills  are  not  paid.  3  Man.  &  Sel.  362^ 
Bishop  V.  Rowe. 

A  creditor,  however,  who  accepts  a  bOl  or  note  in  payment  of  a  pre- 
cedent debt,  cannot  proceed  in  an  action  for  such  debt  without  showing 
that  he  has  used  due  diligence  to  obtain  payment  of  such  bill  or  note, 
and,  if  the  defendant  was  a  party  thereto,  that  he  was  duly  notified  of 
its  dishonor.  2  VVils.  353,  ChaoBberlyn  v.  Delarive.  3  Taunt.  130, 
Bridges  «.  Berry ;  but  if  the  defendant  was  not  a  party  to  the  bill  or  note, 
it  will  be  sufficient  for  the  plaintiff  to  show  a  due  presentment  for  ae* 
eeptance  or  payment,  without  showing  that  he  gave  the  defendant  • 
notice  of  its  dishonor,  unless  the  defendant  can  show  that  he  has  sus- 
tained some  actual  loss  for  want  of  such  notice.  3  Man.  &  Sel.  3G2, 
Bishop  V.  Rowe.  7  Taunt.  312,  Uickling  y.  Hardy.  And  in  general, 
when  the  holder  has  been  guilty  of  nej^^ect,  either  by  not  presenting  the 
bill,  or  by  not  giving  notice,  or  by  giving  time  to  the  acceptor,  this  con- 
duct will  render  the  original  deUvery  (»  the. bill  or  note  equivalent  to 
the  payment  of  the  debt,  and  discharge  the  debtor  from  all  liability.  6 
Mod.  147,  Popley  v.  Ashley.  2  Wils.  353,  Chamberlyn  v.  Delarive. 
And  where  there  is  no  antecedent  debt,  as  if  A,  carries  a  bill  to  JS.  to 
be  discounted,  and  B,  discounts  it  without  taking  ^s  name  upon  it,  if  it 
is  dishonoured,  A.  has  no  demand  against  B,;  for  there  was  no  relation 
between  the  parlies  except  that  transaction,  and  the  ciieumstanee  of  not . 


168  LOTSLACB   VS.   COCKET. 

• 
[69  c]       taklnff  the  name  upon  the  bill,  is  .evidence  of  the  purchase  of  it    10 
^^^^^^      Vcs.  Jr.  306,  Ex  parte  Blackburn*    Such  are  the  doctrines  which  prevail, 
on  this  point,  in  England. 

In  Massachusetts,  when  a  creditor  accepts  from  his  debtor  a  negoUa^ 
bU  note  for  a  debt  due  on  simple  contract,  the  legal  presumption  is  that 
the  note  was  received  as  payment  absolutely,  and  no  action  can  after- 
wards be  maintained  on  the  original  contract  This  presumption  how- 
ever may  be  controlled  by  the  agreement  of  the  parties ;  6  Ma:w.  143, 
Maneely  v.  M'Gee.  5  Mass.  299,  Tbacber  v.  Dinsmore  ;  and  the  pre- . 
sumption  is  the  other  way  when  the  creditor  receives  a  note  not 
n^maiU.  4  Mass.  93,  Greenwood  v.  Curtis.  Maneely  v.  M'Gee,  vh. 
9up.  A  negotiable  promissory  note  given  by  one  part  owner  of  a  vesseli 
for  supplies  furnished  the  vessel,  discharges  the  other  owners  from  their 
liability  for  such  supplies.  10  Mass.  47,  Chapman  v.  Durant  And  if  a 
creditor  accepts  from  his  debtor  the  note  of  a  third  person  in  payment, 
this  operates  as  a  complete  discharge  of  the  original  debtor,  and  the 
qote  so  taken  is  at  the  risk  of  the  creditor,  unless  the  eontrarv  be  agreed. 
7  Mass.  S^,  Wiseman  v.  Lyman.  S«  if  upon  a  sale  of  merchandize,  the 
vendor  receives  certain  notes  of  a  third  person  in  payment,  and  the 
notes  are  afterwards  discovered  to  be  forged,  of  which  fact  the  vendee 
was  ignorant,  the  vendor  cannot  afterwards  resort  to  the  vendee  for 
payment  for  tJie  merchandize ;  but  it  would  be  otherwise  if  the  sale  had 
oeen  for  cash  and  the  notes  were  received  by  the  vendor  as  an  accom- 
modation to  the  vendee ;  6  Mass.  331,  Ellis  v.  Wild.  17  Mass.  27, 
Sidem  Bank  v.  Gloucester  Bank ;  and  it  would  also  be  otherwise  if  the 
payment  had  been  ignorantly  made  in  forged  hank  notes.  6  Mass.  182; 
Young  V.  Adams.    17  Mass.  33,  Gloucester  Bank  v.  Salem  Bank. 

In  New  York  a  bill  or  note  either  of  the  debtor  or  of  a  Uiird  person  is 
not  an  absolute  payment  of  a  precedent  debt,  unless  it  is  so  specially 
agreed  b^  the  parties;  and  if  upon  receiving  such  bill  or  note  the 
creditor  gives  a  receipt  absolute  in- its  terms,  such  receipt  is  not  conclu- 
sive evidence  that  it  was  so  agreed.  2  Johns.  Ca.  438,  Murray  v.  Gouv- 
erneur.  3  Johns.  Ca.  71,  Herring  v.  Sanger.  5  Johns.  ()8,  Tobey  v. 
Barker.  9  Johns.  310,  Johnson  v.  Weed.  8  Johns.  389,  Putnam  v. 
Lewis.  A  note,  accordingly,  given  by  one  part  owner  of  a  vessel  for 
suppliee  furnished  the  vessel,  and  a  receipt  in  full  thereufion,  will  not 
discharge  the  other  part  owners.  7  Johns.  311,  Schermerhom  v. 
Loines ;  but  where  a  note  was  given  by  a  partnership,  and  the  payee 
afterwards  took  the  individual  note  of  one  of  the  partners  for  the 
amount,  and  gave  up  the  partnership  note,  it  was  hela  that  this  extin- 
guished the  partnership  debt  12  Johns.  409,  Arnold  v.  Camp.  So  if, 
upon  a  sale  of  merchandize,  the  vendor  receives  payment  in  notes  of  a 
third  person,  or  in  hank  notes,  which  prove  to  be  forged,  or  of  no  value, 
of  which  fact  the  vendee  was  ignorant,  the  vendor  may  treat  such  pay- 
ment as  a  nullity  and  resort  to  the  vendee  on  the  original  contract  for 
goods  sold  and  delivered.  2  Johns.  455,  Markle  v.  Hatfield.  But  it 
would  have  been  different  if  it  had  been  a  part  of  the  original  agreement 
to  take  them  as  absolute  payment,  and  run  the  risk  of  their  genuineness 
and  of  their  being  paid.  2  Caines  120,  Roget  v.  Merritt ;  and  where,  on 
the  sale  of  goods,  the  vendee  delivers  to  the  vendor  the  promissory  note 
of  a  third  person  which  he  refuses  to  endorse,  it  will  be  considered  abso- 
lute payment;  and  the  vendor  cannot  afterwards  resort  to  the  vendee, 
unless  the  note  was  forged,  or  there  was  fraud  or  misrepresentation  on 
the  part  of  the  vendee  as  to  the  solvency  of  the  maker.  15  Johns.  241, 
Breed  v.  Cook.     11  Johns.  409,  Whitbeck  v.  Van  Ness. 

From  this  brief  review  of  tlie  decisions  in  Massachusetts  and  New 
York,  it  appears  that  a  number  of  cases,  precisely  analogous,  have  oc- 
curred in  the  two  States  respectively,  in  which  their  adjudications  have 
been  directly  contrary  to  each  other;    A  moment's  reflection,  however, 
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will  erioce  that  ther  differ,  not  in  their  frineipUt^  but  in  their  pretumjh       [69  d] 

Hons.     In  MasMchiieettJi,  when  a  creditor  accepts  a  note  from  his 

debtor,  the  prtsumpUon  is  that  it  was  received  as  an  ab^olvde  payment 

of  the  preexisting  debt    In  New  York,  the  presumption  is  that  it  wae 

only  ecndUional  payment    In  Massachusetts,  therefore,  in  an  action  on 

the  original  contract,  the  defendant  has  to  prove  only  that  the  plaintiff 

has  accepted  a  negotiable  note,  and  the  onus  probandi  is  then  thrown 

upon  the  plaintiff^  to  show  that  by  the  special  agreement  of  the  parties, 

it  was  received  only  as  a  cowtitiorud  payment ;  whereas,  in  New  York, 

this  is  the  legal  presumption  from  the  facts,  and  the  onus  still  lies  on  the 

defendant  to  prove  that  the  payment  was  absolute.    But  in  both  States 

the  agreement  of  the  parties,  however  ascertained,  will  be  carried  into 

effect    The  decisions  in  New  York  are  more  in  conformity  with  the 

English  auihorities. 

In  the  Supreme  Court  of  the  U.  States,  it  has  been  held  that  a  note  of 
a  third  person,  endorsed  by  the  purchaser  of  goods  to  the  vendor  as  a 
eondiUontU  payment  for  the  goods,  will  discharge  the  purchaser,  unless 
the  vendor  use  due  diligence  to  obtain  the  money  due  on  such  note ;  1 
Cranch  192,  Clark  v.  Young ;  that  where  the  vendor  has  passed  away 
the  note  so  received,  he  cannot  maintain  an  action  on  the  original 
contract;  3  Cranch  311,  Harris  v.  Johnson;  and  that  a  promissory 
note  given  and  rtetived  in  discharge  of  an  open  account  is  a  bar  to  an 
action  on  the  open  account,  though  the  note  be  not  paid.  6  Cranch 
311,  Sbeehy  v.  Mandeville. 

It  may  be  useful,  in  this  place,  to  consider  the  rules  as  to  the  applica- 
tion of  a  payment  made  by  a  debtor  to  his  creditor,  where  such  payment 
is  capable  of  several  applications. 

1.  The  first  general  rule  is  that  the  party  who  pays  the  num^  has 
the  right  to  apply  it  as  he  chooses;  and  therefore,  where  there  are 
more  accounts  than  one  between  a  debtor  and  his  creditor,  e,  g.  one 
debt  on  bond  and  another  on  simile  contract,  if  the  debtor,  tofun  he  pays 
Me  mone^y  declares  that  he  pays  it  specifically  on  either  of  the  accounts, 
the  creditor  cannot  place  it  to  the  other.  Cro.  EL  68,  Anon.  2  Caines 
99,  Mann  v.  Marsh.  Coleman  and  Caines'  Cases,  365.  &.  C.  The  inten- 
tion of  the  party  paying  the  money  is  sometimes  inferred  from  the 
circumstances  of  the  particular  case,  without  any  express  direction  as 
to  its  application.  Thus  where  a  trader  owed  £200,  and  after  he  had 
ceased  to  trade,  incurred  a  further  debt,  and  then  paid  money  without 
expressly  directing  its  application,  the  law  will  presume  it  was  paid  on 
account  of  the  first  debt,  so  as  toprevent  the  creditor  from  taking  out  a 
commission  of  bankruptcy,  if  sufficient  has  been  paid  to  reduce  the  debt 
contracted  while  the  party^was  a  trader,  under  £100.  Peake's  Ca.  64, 
Dawe  V.  Holdsworth.  5  Taunt  596,  Peters  v.  Anderson.  1  Ld.  Ray- 
mond 286,  Meffgot  v.  Mills.  So  where  one  account  is  with  the  debtor 
in  his  own  right,  and  the  other  in  aiieno  jure^  as  executor,  &c.,  the  law 
will  presume  the  payment  to  have  been  made  by  the  debtor  on  account 
of  himself  individually,  and  will  not  permit  the  creditor  to  apply  it  to  the 
account  against  the  testator.  2  Str.  1194,  Goddard  v.  Cox.  So  where 
security  was  given  by  a  surety  for  goods  to  be  sum>lied  to  his  princi- 
pal, and  not  m  respect  of  a  preexisting  debt,  ana  goods  were  subse- 
quently supplied,  and  payments,  from  time  to  time,  were  made  by  the 
principal,  m  respect  to  stnne  of  which  discount  was  allowed  for  prompt 
payment,  it  was  inferred,  in  favor  of  the  surety,  that  aU  the  payments 
were  intended  in  liquidation  of  the  latter  account  2  Starkie's  Ca.  101, 
Marryatts  v.  White.  So  where  the  payment  exceeds  one  of  the 
demands,  and  Sa  exactly  equal  to  what  remains  due  on  the  other,  it  will 
be  considered  as  having  been  paid  on  accoont  of  that  other.  3  Caines 
14,  Robert  v.  Ganiie.  So  a  positive  refusal  to  pay  one  debt  and  an 
22 
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[69  t\  acknowledffiiieiit  of  the  other,  with  a  payment  of  the  Bum  due  on  ^e 
latter,  would  demoostiate  its  application  as  completely  as  any  express 
declaration.  7  Wheat  21,  Tayloe  y.  Sandifbrd.  Again,  where  the 
plaintiff  having  dealt  for  a  long  time  with  two  partners,  not  knowing  that 
they  had  a  third  partner,  furmahed  them  goods  and  received  money  on 
account  generally,  con^uing  the  same  course  of  dealing  after  the 
secret  dissoluti<m  of  the  tripartnership,  after  which  some  bills,  paid 
during  the  tripartnendup,  were  dishonored  and  delivered  up  on  new 
good  bills  being  paid,  in  lieu  of  them ;  it  was  holden  that  such  deliveiy 
up  of  old  dishonored  bills  u{K>n  receiving  the  new  ^ood  bills  was  evi- 
nence  of  a  particular  appropriation  of  such  new  bills  m  pajinent  of  the 
old  debt,  of  which  the  secret  partner  might  avail  himself  in  an  action 
for  goods  sold  and  delivered  brought  affainst  him  jointly  with  the  other 
two  partners.  14  East  239,  Newmarcn  v.  Clay.  So  where  a  person 
keepmg  cash  with  a  banker,  placed  in  the  banker's  hands  the  note  of  a 
third  person,  informing  the  banker  that  it  was  made  for  his  accommoda- 
tion, and  afterwards  paid  in  money  generally,  and  then  new  credit  was 
given  by  the  banker;  it  was  held  that  the  money  so  paid  must  be 
applied  towards  the  discbarge  of  the  debt  then  existing,  and  the  banker 
could  not  recover  against  the  maker  more  than  the  balance  remaining 
due  after  deducting  the  amount  so  paid  in.  2  Ea9p.'0a.  665,  Hammersly 
V.  Knowlys.  So  where  A.  having  large  demands  affainst  B.  upon  biU 
transactions  with  himself,  and  also  as  agent  for  severu  persons  to  whom 
B.  had  granted  annuities  secured  by  C,  caused  an  attorney  to  make 
application  to  B,  and  C.  on  behalf  of  those  annuitants,  and  B.,  in  conse- 
quence of  that  application  and  the  remonstrances  of  C.,  the  surety,  paid 
to  A.  certain  sums  of  money  without  making  any  specific  appropriation 
of  them  at  the  time  of  payment ;  it  was  held  that  A.  must  be  considered 
as  having  received  them  on  account  of  the  annuitants,  and  could  not 
apply  them  in  discharge  of  his  own  personal  demand.  4  B.  &  C.  715^ 
Shaw  v.  Picton. 

2.  The  second  general  rule  is,  that  if  the  debtor,  ok  tfcs  fime  e/|NM- 
ffient,  makes  no  specific  appropriation,  the  creditor  may  apply  it  as  he 
pleases.  \  Str.  24^  Hawkshaw  v.  Rawlings.  1  Taunt  564,  Hutchinson 
y.  Ball.    6  Esp.  Ca.  24,  Dawson  v.  Remnant 

Thus  where  A»  owed  a  djBbt  as  executrix,  and  then  contracted  a  fur- 
|her  debt  on  her  own  account,  ^d  married  B.  who  afterwards  con- 
tracted a  debt  with  }he  same  creditor,  and  then  made  several  payments 
generally ;  it  was  held,  in  an  action  afaiast  B.  alone,  that  B.,  being 
fiqually  liable  for  the  debt  of  his  wife  betore  coverture,  and  for  his  own 
debt  during  the  coverture,  the  plaintiff  might  aj^ly  the  payments  in 
discharge  of  the  wife's  pentmtfi  debt,  though  he  codd  not  apply  It  to 
the  debt  due  from  her  as  executrix.  2  Str.  1194,  Goddard  v.  Cox.  Sp 
where  the  plaintiff  served  the  defendant  three  years  under  an  indenture, 
and  three  more  under  a  simjde  contract,  and  during  both  periods  pay- 
ments were  made  to  him  generally  on  account  of  wages,  the  whole  of 
which  payments  would,  if  applied  to  the  demand  for  the  first  term  of 
service,  be  more  than  sufficient  to  satisfy  it,  but  which  were  all  blended 
in  one  account ;  and  he  afterwards  brought  two  actions,  one  in  covenant, 
the  other  in  aamimoaii,  upon  which  the  defendant  attempted  to  appropri- 
ate so  much  of  the  payments  as  were  sufficient  to  satisfy  the  fint 
account  to  the  action  of  covenant;  the  court  ruled  that  the  plaintiff  had 
his  election  to  ascribe  to  the  second  debt,  for  which  he  had  the  worst 
security,  the  money  received  during  the  second  period,  and  might  there- 
fore recover  in  both  actions.  5  Taunton  596,  Peters  v.  Anderson.  See 
also  6  Cranch  8,  Field  v.  Holland. 

By  the  rules  of  the  civil  law,  it  seems  that  if  the  debtor  neglected  to 
make  the  application  at  the  time  of  payment,  the  election  then  devolved 
upon  the  creditor;  but  it  was  incumbent  on  him  to  make  the  application 
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at  tiie  time ;  oIlierwiM  it  would  be  applied  to  that  debt  wUchtf&e  debtor  [69/] 
had,  at  the  time,  most  interest  to  diacharffe ;  and  that  the  applicatkui  v^L^^..^^/ 
would  be  made  rather  to  the  debt  for  which  the  debtor  had  giyen  narttf 
than  to  those  which  he  owed  alone.  See  U  Poth.  on  OhUgations  45,  49. 
1  Domat  287,  cited  in  argument  4  Cranch  319.  See  also  Clayton'a 
case,  1  Merivale  604.  This  doctrine  seems  also  to  have  been  recognized 
in  some  cases  in  the  U.  States.  Thus  in  Hill  v.  Suthetland,  1  Waahi 
133,  the  court  say,  '  If  the  debtor  neglect  to  mftke  the  application  at  the 
time  of  payment,  the  election  is  then  cast  upon  the  creditor ;  yet  it  is 
incumbent  on  the  latter,  in  such  case,  to  make  a  recent  application  by 
entries  in  hb  books  or  papers,  and  not  to  keep  parties  and  sureties  in 
suspense,  changing  their  situation,  from  time  to  time,  as  his  interest 

f>venied  by  events,  may  dictate.'  So  in  the  case  of  Gwinn  v.  Whitaker, 
Har.  &  Johns.  754,  it  iii  said  by  the  court,  that  if  a  person  is  indebted 
on  mortgage  or  bond,  or  simple  contract,  and  makes  a  payment,  without 
particularly  applying  it,  the  law  will  make  the  application  in  the  way 
most  benencial  to  the  debtor.    See  also  1  Bibb  334,  Bacon  v.  Brown. 

But  the  rules  of  the  civil  law,  and  the  principles  stated  in  the  case 
last  cited,  do  not  appear  to  be  generally  adopted,  to  their  full  extent,  by 
the  common  law.    Thus  from  a  review  or  the  cases  decided  in  the 
United  States  and  England,  generally,  it  does  not  appear  that  any  par- 
ticular time  is  limited  within  which  the  creditor  must  make  the  applica- 
tion.   In  the  case  of  the  Mayor  &c.  of  Alexandria  v.  Patten,  4  Cranch 
319,  which  was  an  action  of  debt  against  Patten  and  his  sureties,  on  a 
bond  given  for  the  performance  of  his  duties  as  a  vendue  master,  the  ob- 
ject of  the  suit  was  to  recover  a  sum  of  money  aDeged  to  remain  in  his 
hands  as  vendue  master  on  account  of  one  Liadd.    ratten  was  also  in- 
debted to  Ladd  for  goods  sold  by  him  to  Patten,  who  gave  in  evidence 
payments  which  exceeded  the  amount  due  on  the  latter  account,  and 
which,  if  wholly  applied  to  the  former  account,  would  nearly  discharge 
that  debt    Marshall  C.  J.,  in  delivering  the  opinion  of  the  court,  sajs, 
'  No  principle  b  recollected  which  obliges  a  creditor  to  make  his  election 
immediately.'    *  In  declaring  that  the  election  which  devolved  on  the 
creditor,  if  the  application  of  the  money  was  not  indicated  at  the 
time  by  the  parties,  was  lost  if  not  immediately  exercised,  the  court 
below  erred.'    See  also  6  Taunt.  597,  Bosanquet  v.  Wray.    So  it  seems 
tiiat  an  entry  by  the  creditor  in  his  books,  is  not  a  complete  and 
conclusive  appropriation  of  the  payment,  until  it  is  communicated  to  the 
party  to  be  anected  b^  it    A  bond  was  given  by  country  bankers  to  the 
several  perscms  constituting  the  firm  of  a  London  banking  house,  condi- 
tioned for  the  repayment  of  such  sUms  as  the  London  baiucers  might  ad- 
vance on  account  of  the  country  banking  house.    One  of  the  partners 
in  the  country  bank  died,  a  considerable  balance  being  then  due  to  the 
London  bankers.    It  was  the  course  of  business  between  the  two  houses 
for  the  London  bankers  to  send  to  the  country  bankers  monthly  accounts 
of  the  receipts  and  pajrments.    In  the  month  following  the  death  of  the 
deceased  partner,  the  London  bankers  received  sums  in  payment  more 
than  sufficient  to  discharge  the  balance  then  due,  but  during  the  same 
time,  they  advanced  money  on  account  of  the  country  bankers  to  an 
equal  amount    In  the  first  instance  the  London  bankers  entered  in  their 
books  all  receipts  and  payments  made  after  the  death  of  the  deceased 
partner,  to  the  account  of  the  old  firm,  but  they  did  not  transmit  any  ac- 
count to  the  country  bankers  until  two  months  after  the  death  ot  the 
deceased  partner ;  and  then  they  transmitted  two  distinct  accounts ;  one, 
the  account  of  the  old  firm  made  up  to  the  day  of  the  deaUi  of  the  de- 
ceased partner,  and  another,  a  new  account,  containing  all  payments  and 
receipts  subsequent  to  that  time.    It  was  held  that  the  entries  in  the 
books  of  the  London  bankers,  not  communicated  to  the  country  bankers, 
did  not  amount  to  a  complete  appropriation  by  them  of  t)io  several  pay- 
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[69  g]  ments  to  the  old  accoant,  and  that  the  London  bankers  were  still  entitled 
^1^^^^^  to  apply  the  payments  received  subsequently  to  the  death  of  the  deceas- 
^"^^•^^  ed  partner  to  the  debt  of  the  new  firm.  2  B.  &  C.  65,  Simpson  v.  Ing- 
ham. Bat  where  one  of  several  partners  dies,  and  the  partnerohip  is  m 
debt,  and  the  surviving  partners  continue  their  dealings  with  a  particular 
creditor,  and  the  latter  joins  the  transactions  of  the  dd  and  new  firm  in 
one  entire  account,  which  is  communicated  to  the  surviving  partners, 
then  the  paym<%ntiR  made,  from  time  tu  time  by  the  surviving  partners, 
must  be  applied  to  the  old  account  2  B.  &  A.  39,  Bodenham  v.  Pur- 
chas.  1  Mer.  572,  Clayton's  case.  And  after  tlie  creditor  has  once 
completely  made  the  appropriation,  he  is  bound  by  iL  4  Cnuich  320^ 
Mayor,  &x.  v.  Patten.  1  Mason  338,  Cremer  v.  Ui^^^flimotu  Simpson  v. 
Ingham,  ub,  9up, 

The  fact  that  a  surety  of  the  debtor  is  interested  in  the  discharge  of 
one  of  the  debts,  does  not,  in  general,  afiect  the  right  of  the  creditor  to 
appropriate  general  pavments  at  his  discretion.  Thus  in  the  case  of 
Plomer  v.  Long,  1  Staraie's  Ca.  153,  it  was  ruled  that  a  payment  by  the 
obligor  of  a  bond  to  the  obligee  to  whom  the  obligor  is  also  otherwise 
indebted,  cannot,  without  some  circumstances  to  show  that  it  was  in- 
tended to  be  made  in  discharge  of  the  bond,  be  so  applied  in  favor  of  the 
surety  of  the  obligor,  in  an  action  on  the  bond  under  a  plea  of  pajrment. 
So  in  the  case  of  Kirby  v.  The  Duke  of  Marlborough,  2  M.  &.  S.  la  the 
action  was  brought  against  the  principal  and  sgrety  on  a  bond  condi- 
tioned for  payment  of  future  advances  to  be  made  by  the  plaintiff  to  the 
principal  defendant.  Tt  appeared  that  the  plaintiff  had  advanced  money 
to  the  principal  defendant  upon  the  security  of  the  bond,  and  that  the 
principal  defendant  had  subsequently  made  general  payments  to  the 
plaintiff.  It  was  held  that  the  plaintiff  might  apply  these  payments  in 
liquidation  of  a  balance  existing  in  his  favor  against  the  principal  de- 
fendant before  the  execution  of  the  bond,  and  that  the  surety  could  not 
insist  upon  their  being  applied  in  exoneration  of  his  liability  on  the  bond, 
although  at  the  time  or  entering  into  it  he  had  no  notice  that  any  bal- 
ance was  then  existing  against  the  principal.  See  also  Williams  v. 
Rawlinson,  3  Bing.  71.  S.  P.  So  where  ^A,  by  indenture  leased  a  house 
for  one  jeia  to  JS.  as  principal  and  C  and  />.  as  sureties,  and  B.  entered 
and  continued  to  occupy  after  the  term  had  expired,  and  paid  money 
after  that  time,  without  appropriating^  it ;  it  was  held  tiiat  the  lessor 
might  apply  the  money  to  the  rent  which  accrued  aft;er  the  expiration  of 
the  term,  and  recover  against  tiie  sureties  the  rents  which  accrued  for 
the  first  year.  1  Pick.  332,  Brewer  v.  Knapp.  See  also  Mayor  &c.  of 
Alexandria  v.  Patten,  ub.  sup. 

The  interests  of  a  surety  are,  however,  sometimes  and  under  certain 
circumstances,  relied  upon  as  controling  the  creditor's  power  to  appl^ 
general  payments.  In  the  case  of  Carroll  v.  Goold,  1  Bing.  190,  it  is 
said  by  Dallas  C.  J.  that  '  a  surety  is  favored  in  equity  and  in  law, 
though  perhaps  when  he  enters  into  a  contract  with  his  eyes  open, 
there  is  no  very  good  ground  for  the  favor  shown  him ;  the  distinction 
however,  (between  the  principal  and  surety,)  has  been  repeatedly  recog- 
nized.' Accordingly  where  an  annuity  being  in  arrear,  and  the  rents  of 
an  estate  on  which  it  was  secured  being  unpaid,  the  trustee  of  the  es- 
tate, who  had  negociated  the  annuity  between  the  grantor  and  grantee, 
having  advanced  a  sum  to  the  grantee  in  anticipation  of  the  coming 
rents,  and  having  received  from  Sie  grantee,  on  this  advance,  the  com- 
mission which  he 'Usually  received  on  annuity  payments,  the  court  set 
aside  an  execution  which  (the  rents  proving  insufficient}  was  afterwards 
issued  for  tiiis  sum,  in  the  name  of  the  grantee,  against  one  who,  as 
surety  for  the  payment  of  the  annuity,  had  given  a  warrant  to  confess 
jud^ent  1  6in^.  171,  Williamson  v.  Goold.  The  court,  in  delivering 
their  opinion  in  this  case  seem  to  rely  much  on  the  fact  that  the  applica- 
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lion  was  made  on  behalf  of  a  euxeiy,  and  therefore  entitled  to  the  fayot'  69  h] 
ahle  consideration  of  the  court  Bat  in  the  case  of  Carroll  v.  Goold  n.^-^^^^/ 
above  cited,  which  was  subsequently  tried  at  the  same  term  and  before 
the  same  court,  and  in  which  the  facts  were  substantial! j  like  the  pre* 
cedinff  J  except  that  the  latter  was  not  the  case  of  a  narety,  the  court  held 
that  this  distmction  made  no  diflference.  Sed  vide  4  B.  dL  C.  715,  Shaw 
V.  Picton.  3  Starkie'a  Ca.  101,  Marryatts  ▼.  White,  and  7  Cranch572,  U* 
States  T.  January,  where  the  distinction  is  recognized. 

A  creditor  receiving  money  from  his  debtor  without  any  specific  ap- 
propriation, may  also  m  permitted,  in  a  court  of  law,  to  ascribe  the  pay- 
ment to  a  debt  purely  egmtahU,  and  to  sue  his  debtor  at  law  for  his  legal 
debt  Thus  though  the  partners  in  one  house  of  trade  cannot  maintain 
an  action  at  law  against  the  partners  in  another  house  of  trade,  of  which 
one  of  the  partners  in  the  plaintiff's  house  is  also  a  member,  for  trans- 
actions which  took  place  while  he  was  partner  in  both  houses;  yet  i^ 
after  the  death  of  the  partner  in  both  houses,  the  surviving  partners  in 
the  plaintiff's  house  make  further  advances,  and  the  survivin|f  partners 
in  the  defendant's  house  make  payments  generally,  the  survivmg  part- 
ners in  the  plaintiff's  house  may  apply  those  payments  to  the  discharge 
of  the. debts  accrued  duriB|r  the  lire  of  the  partner  in  both  houses,  and 
sue  tho  surviving  partners  m  the  defendant's  house  for  the  subsequent 
advances.  6  Taunt  597,  Bosanquet  v.  Wray.  But  where  ^.  having  a 
legal  claim  against  B.  on  bills  of  exchange  accepted  by  B.  and  havmg 
a£o  possession  of  a  deed  of  mortjg^age,  executed  by  B.  to  a  third  person^ 
not  actually  assigned,  but  of  which  A,  might  compel  an  assignment  ia 
equity,  demands  g£B.  the  amount  both  of  the  bills  and  of  the  mortgage^ 
and  A  pays  money  XoA<m  acemmif  without  preiudice  to  his  claim  on 
any  securities ;  the  law  applies  the  payment  to  the  legal  demand  on  the 
bills  of  exchange.  3  Starkie's  Ca.  74,  Birch  v.  Tibbutt  And  where 
money  is  paid  generally,  the  creditor  cannot  apply  it  to  the  discharge  of 
an  illegal  demand.  Thus  in  the  case  of  Ribbags  v.  Crickett,  1  B.  &  P. 
964,  a  part  of  the  idaintiff 's  demand  was  legal  and  a  part  illegal.  The 
defendant  paid  money  into  court  generally,  sufficient  to  cover  the  legal 
demand,  and  the  plaintiff  contended  that  he  might  a]>ply  this  payment  to 
the  discharge  of  that  part  of  his  claim  which  was  illegal  and  recover 
for  the  residue ;  but  the  court  held  that  such  payment  was  only  an  ad- 
mission of  a  legal  demand  and  could  not  be  applied  to  an  illegal  account 
But  where  parties  having  cross  demands,  settled  their  accounts  and 
struck  the  balance,  it  was  held  by  Sir  J.  Mansfield  C.  J.  that  such  settle- 
ment, though  part  of  the  plaintiflrs  demand  was  illegal  and  for  which  no 
action  could  be  maintained,  should  bind  the  defendant,  so  that  he  ahoold 
not  set  up  that  defence ;  but  the  [rfaintiff  might  apply  the  defendant's 
account  to  the  payment  of  any  part  of  his  demand  uid  recover  the  bal- 
ance so  struck.    6  Esp.  Ca.  24,  Dawson  v.  Remnant 

a  In  some  cases  when  a  payment  is  made  generally,  the  law  will 
apply  it  according  to  the  intrinsic  justice  and  equity  of  the  case.  1  Mason 
^,  Cremer  vTliigginson. 

Thus  where  a  broker  sold  goods  of  ^.  and  also  goods  of  B.  to  C,  and 
the  latter  made  a  payment  generally  on  account,  insufficient  to  discharge 
both  debts,  but  more  than  sufficient  to  discharge  either  one,  and  then 
became  insolvent,  it  was  held  that  the  money  so  paid  must  be  applied  in 
proportion  to  both  debts  respectively.  11  East  36,  Favenc  v.  Bennett 
So  if  an  agent,  having  blended  a  demand  due  to  his  pnncipal  with  a  de- 
mand due  to  himself,  receives  a  general  remittance  from  the  debtor,  it 
must  be  applied  towards  the  discharge  of  both  debts  m  proportion.  2 
Pick.  123,  Barrett  v.  Lewis.  So  where  a  mortgagee  of  two  parcels  of 
land  released  one  of  them  to  an  assignee  of  the  mortgagor,  she  was 
held  to  apply  the  money  paid  in  consideration  of  such  release,  m  die- 
charge  of  so  much  of  the  sum  due  on  the  mortgage,  although  the  mort- 
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r69  %]      g¥S^  wu  indelrted'  €»  ber  on  odier  secoonta.    11  Maw.  900,  Hick9 ▼. 

'-  ^^  Bingham.  So-  where  partial  payments  are  made  on  notes,  bonds,  Ate. 
^'^^^^^^  beanng  interest,  every  payment  is  to  be  first  applied  to  kee|>  down 
the  interest,  and  the  surplus,  if  any,  to  the  payment  of  the  ^nneipeL 
The  rale,  in  such  cases,  is  to  compute  the  interest  on  the  principal  sum 
ftom  the  time  when  the  interest  commenced,  to  the  time  when  a  pay- 
ment was  made  which  exceeds,  either  alone  or  in  conjnnction  with  pre- 
ceding payments,  if  any,  the  interest  at  that  time  due ;  add  that  interest 
to  the  prineipal,  maA  mm  the  sum  subtract  the  payment  made  at  tiiat 
time  tsfether  with>  the  preceding  payments,  if  any ;  and  the  remainder 
forms  »  new  principal.  17  Mms.  417,  Dean  t.  WilHams.  See  also 
Gwhm  V.  Whitaker,  1  Har.  &i  Johns.  754.  North  v.  Mallett,  d  Hayw. 
151.  TracT  v.  Wickoff,  1  Dal.  154,  and  Fay  t.  Bradley,  1  Pick.  194. 
Sa  where  there  is  a  subsisting  demand  between  two  parties,  and  the 
debtor  makes  a  payment  generally,  it  most  be  taken  as  a  payment  of  the 
sobsisting  demand,  and  cannot  be  taken  as  a  depoat,  unless  the  parties 
agree  that  it  should  be  eow    3  Esp.  Ca.  066,  Hammersley  t.  Knowlys. 

Where  the  power  of  applying^  a  payment  is  not  exercised'  either  by 
1^  debtor  or  Um  creditor,  it  devolves  upon  the  court,  and  in  its  perform- 
ance a  soond  discretion  is  to  be  exercised,  in  the  exercise  of  this  dis- 
cretion, the  court  will  a{^ly  the  payment,  not  to-  that  debt  which  tiie 
debtor  had,  at  the  time,  most  interest  to  discharge,  but  to  that  for  which 
tiie  securi^  is  most  precarious. «  Thue  in  the  case  of  Field  v.  Holland,  S 
Cnach  8,  it  was  contended  that  if  the  payment  had  not  been  ft|^Hed 
either  by  the  creditor  or  the  debtcn',  it  oorht  to  be  affiled  by  the  court 
in  the  manner  most  advantageous  to  the  debtor,  because  it  must  be  pre- 
sumed that  such  was  his  intention;  but  the  eontraty  doctrine  was  held 
by  the  court,  who  sav,  *the  cinrectness  of  this  conclusion  cannot  be 
cooeeded.  When  a  debtor  fails  to  avail  himself  of  the  power  which  he 
possesses,  in  consequence  of  which  that  power  devolves  on  the  creditor, 
It  does  not  appear  unreasonable  to  suppose  that  he  is  content  with  the 
manner  in  which  the  eroditcMr  will  exercise  it  If  neither  party  avaih 
himself  of  this  power,  in  consequence  of  which  it  devolfes  on  the  court,  it 
woidd  seem  reasonable  that  an  equitable  application  i^uld  be  made.  It 
being  equitable  that  all  the  debts  should  be  paid,  it  cannot  be  inequitable 
to  extingubh  first  those  debts  for  which  the  security  is  most  precarious. 
That  course  has  been  pursued  in  the  present  case.'^  See  also  5  Taunt 
596,  Petera  v.  Anderson.  So  where  a  creditor  had  received  of  his 
debtor  certain  bills  for  which  a  receipt  was  given  'to  be  credited  when 
paid,'  the  court  permitted  the  payments  subsequently  made  on  account 
of  those  bills  to  be  applied  to  the  discharge  of  a  debt  contracted  after 
the  receipt  of  the  bills  and  before  they  were  paid.  Field  v.  Holland, 
vb,  8wp.  Sed  vide  1  Har.  &  Johns.  754,  Gwinn  v.  Whitaker.  1  Bibb 
334,  Bacon  v.  Brown. 

The  general  rale  that  the  debtor  may  direct  the  application  of  pay- 
ments at  the  time  of  making  them,  is  not  applicable  to  a  public  officer, 
e.  g.  a  collector  of  the  revenue,  who  has  given  two  bonds  tor  his  official 
conduct,  at  different  periods,  and  with  different  sureties.  In  such  case, 
monies  arising  due  and  collected  subsequently  to  the  execution  of  the 
second  bond,  cannot  be  applied  to  the  discharge  of  the  first  bond,  and  a 
promise  of  the  supervisor  of  the  revenue  so  to  apply  them  does  not 
bind  the  United  States,  and  does  not  amount  to  an  appropriation  of  the 
payments  to  the  first  bond.    7  Cranch  573,  United  States  v.  January. 


RaWDBN   V«.   ^TRUf  <  w^V^ 

Upon  a  pba  that  a  n^Hf  boti^  wm  fhrwi  aad  aeoepted  at  Om  ^y^  in  ftill  ■atu&6tiMi 
of  Um  bond  deelaMd  on,  tiieplaiBtiiriakaaitt^;  which  ia  found  agdnat  him  )^ 
whether  the  plaintiff  ia  entitled  to  jndgiMnt  «oit  okiitmdt  vtredkto,^iuttre: 

Tr.  13  Jac.  Rot.  1011.  Rawden  brought  an  action  of  debt  i  Browni.  74. 
against  one  Strut,  upon  an  obligation  for  payment  of  a  that  anew  bo^ 
less  sum.     And  the  defendant  pleaded  a  new  bond  given  )|[2i£7'^  ^^ 
at  the  day,  in  full  satisfaction,  and  so  accepted,  as  in  the  JJ^J^Ytolr 
former  case ;  but  the  plaintiff  did  not  demur  upon  the  plea,  ^nfetnon  of 
but  took  issue  that  it  was  not  accepted,  d^c. ;  and  by  Ante  68.  Apr. 
verdict  it  was  found  against  the  plaintiff.     Yet  Hutton  for  mo*.  867.  ^' 
the  plaintiff  prayed  judgment,  because  the  bond,  where- ^"***' ''^' 
upon  the  action  was  brought,  and  the  action  itself,  was 
denied,  but  as  good  as  confessed,  and  the  .plea  to  dis- 
charge it  was  none  in  law ;  and   resembled  it  to  the  case 
of  9  H.  6.  fol.  37.     But  it  was  said  on  the  other  side,  that 
by  the  statute  of  32  H.  8.  o(  jeofaUa^  judgment  ought  to  AntK.  Feet, 
be  given  for  the  defendant,  according   to   the  verdict.  ^^' 
Note,  that  the  case  was  mistaken  by  Hutton,  for  the 
plaintiff  was  nonsuit  before  verdict.  (1) 

(1)  iSee  (xnU  p.  5S,  Foster  v.  Jackson,  n.  (4.)  From  the  principles  de- 
dnciole  from  the  anliionlies  there  dted,  it  woold  seem  that  the  plaintiff 
in  tbds  case  was  entitled  to  judgment.  The  plea  confesses  the  action, 
and  the  matter  aUeged  in  it  is  not  merely  dcffectiTely  set  forth,  bnt  de- 
fective in  itself,  aoud  could  not  be  availaUe  in  aaj  mm  of  pleading  it 
FidL  3  Bam.  &  Aid.  66,  Moore  v.  Plymouth. 


BOOTHLT   V9.   BaILT. 

The  eharch  and  chlirchytrd  are  in  law  the  soil  and  freehold  of  the  panon  \  bat 
the  vae  of  the  body  of  the  chwoh,  and  the  repair  and  maintenance  of  it,  ia  copi- 
mon  to  all  the  pariahionen. 

The  diaposing  of  aeata,  and  chargea  of  repair,  belong  to  the  ordinary. 

No  one  can  challenge  a  peculiar  seat  without  a  apecial  reaaoviy  aa  prescribing  to  re* 
pair  and  maintain  it 
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[69  0 
^-^•v^^  Austin  vs.  Jbrtotse. 

Upon  a  promise  to  ddliTer  a  hone  for  eleTOD  poanda,  for  which  aiim  the  plaintiff 
was  to  become  bound  with  niiBcient  anretj  by  writing  obligatory,  aumipnt  doea 
not  lie  without  aTerring  a  tender  of  the  obligation  sealed,  and  setting  forth  the 
sum,  that  the  court  may  judge  of  its  sufficiency.  ( Vide  the  residue  of  the  case, 
post,  p.  77.) 

1  Browni.  11.  Trin.  13  Jac.  Rot.  2180.  John  Austin,  being  within  age, 
Roll.'  19,'  465.  brought  an  assumpsit  by  prochein  amy,  against  Jervoyse, 
AnS^'to  tuid  declares,  whereas  he  bought  of  the  defendant  a  horse 
eiere'^'pounds  ^^'  ^  piece  of  gold  of  twentytwo  shillings  paid  in  hand, 
wfaVr^*^  and  for  eleven  pounds  more  to  be  paid  at  the  death  or 
JResidmimm-  marriage  of  the  said  John,  for  which  he  should  become 
i«>.  4  c^.  bound  with  sufficient  surety  by  their  writing  obligatory, 
HutL^.  Co.  the  defendant,  in  consideration  thereof,  promised  to  de^ 
ri^i^T^'YiSi^  liver  him  the  horse  when  he  should  be  required,  and  says 
m^  9*0©*'  ^^^^  afterwards  he  offered  to  become  bound  to  him,  but 
c'^46^' ^  h  ®*y'  ^^^  ^y  ^^^  writing  obligatory,  with  a  sufficient  surety, 
10  bo.'43.  a.'  '  for  the  payment  of  the  said  eleven  pounds,  (as  aforesaid,) 
61.  b.  Mod.  r!  but  yet  he  hath  not  delivered  him  the  horse,  though  he  were 
required.  [Judgment  for  defendant,  see  S.  C.  p.  77.]  (1) 
The  issue  non  assumpsit,  and  the  verdict  for  the  plain 


70. 


«Om>.  116.       tiff.   But  he  could  not  have  judgment ;  for  he  should  have 
Fits.  23.  '       tendered  the  obligation  sealed  ;  he  should  set  down  the 
sum,  that  the  court  might  judge  if  it  were  sufficient  for 
the  eleven  pounds ;  the  surety  should  have  been  named. 

(1)  Doug.  666. 


Parker  vs.  Lawrence. 

In  an  action  against  soTeral  joint  trespaasers,  if  they  aever  in  pleading  and  the 
plaintiff  become  nonsuit  or  enter  a  nolU  prostqtd  against  one  of  them  before 
judgment,  or  after  judgment  against  all,  this  is  a  discharge  of  the  action  against 
all.    StcuM  if  judgment  be  first  entered  againat  one. 

If  there  be  judgment  against  one  of  soToral  joint-trespassers,  and  a  nonsuit  or  nolle 
proeequi  againat  the  othera,  they  ahonld  not  join  in  a  writ  of  error  on  thia  judg- 
ment 

Cheq.  Chamb.  JoHN  Parker  bfought  RR  Rctiou  of  trcspass  agaiust  Sir 
H^iTjac.  B.  John  Lawrence,  and  one  Nevil  and  Wood.  Lawrence 
f  iSriaMOi,  pleaded  not  guilty,  whereupon  issue.    Nevil  and  Wood 
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made  a  justification  ;  wbereunto  the  pkiintiff  replied,  and      [70  a] 
thereupon  a   demurrer  joined.     Hanging   the  demurrer,     v-^^s/-^^ 
the   issue  was    tried   against    Lawrence,   and    damages  ccnt.  I99.' 
given,  and  judgment  against  him.     And  after  judgment  Mo.'e^l^'cr. 
the    plaintiff   entered   a    nolle   prosequi    against    Nevil  pJi't^w.^' 
and  Wood,  whereupon,  this  being  in  the  King's  Bench,  l*^jJ27' 
they  all  brought  a  writ  of  error  against  Parker,  in  the  v.Cooke* 
Exchequer  Chamber,  and  alleged   for  error,  that  the  no/fe  ?i  Co.  7/ a.  ^i 
prosequi  discharged  all  the  defendants.  And  it  was  agreed  1  c^.  234.  ai- 
by  the  court,  that  if  the  noUe  prosequi  had  been  before  Jojj^  mfiu, 
judgment,  it  had  discharged  the  whole  action  ;  and  so  had  SJcr^udgment 
it,  if  judgment  had  been  against  them  all,  and  then  the  ^P^inst  one  in 
plaintiff  had  entered  a  noZIejprodeftii  against  the  two,  as  be-  nonsuit  *againat 
fore  ;  for  nonsuit  or  release,  or  other  discharge  of  one  dis-  scro.eeo.  2 
charges  the  rest.  (1)     But  because  in  the  principal  case  ^i^' Noy°i  le'. 
the  action  was  at  an  end  against  Lawrence,  and  no  judg-  f^"'^,'.  j^** 
ment  had  against  the  other  two,  so  as  they  are  divided  ^^-  ^^' 
from  Lawrence,  and  are  not  subject  to  the  damage  found 
against  him,  it  was  adjudged  that  he  was  not  discharged, 
and  so  no  error. 

Note  also  that  it  seems  that  Nevil  and  Wood  should 
not  have  joined  in  this  writ  of  error ;  for  there  was  no 
judgment  against  them,  nor  they  grieved. 

Note,  the  writ  of  error  is  ad  grave  damnum^  <&c. 

(1)  Thb  doctrine,  though  the  Authorities  upon  .the  subject  in  the  old 
books  are  contradictory,  has  been  overruled  in  more  modem  times,  and 
it  is  now  settled  that  a  nolle  prosequi  ma^  be  entered  against  one  of  the 
defendants  &e/bre  judgment  obtained  against  the  other,  notwithstanding 
former  decisions  to  the  contrary.  1  Saond.  207.  n.  (3.)  1  Wils.  90, 
Noke  V.  Ingham,  lb,  306,  Dale  v.  Eyre.  And  a  noUe  jfrosequi  is  no  bar 
to  a  future  action,  except  in  those  cases  where  from  the  nature  of  the 
action,  judgment  and  execution  against  one  is  a  satisfaction  of  all  the 
damages  sustained  by  the  plaintim  1  Saund.  207.  n.  (2.)  3  T.  R.  511, 
Cooper  V.  Tiffin.  In  all  cases  of  actions  founded  upon  tort,  which  are  in 
their  nature  joint  and  several,  whether  the  defenaants  join  or  sever  in 
their  pleading,  the  plaintiff  may.  before  or  afler  verdict,  enter  a  noUe 
prosequi  as  to  some  of  them  ana  proceed  to  judgment  against  the  rest. 
6  T.  k.  200,  Mitchell  v.  Milbank.  1  Wils.  306,  Dale  v.  Eyre.  2  Salk. 
455,  Lover  v.  Salkeld.  lb.  456,  Greeves  v.  Rolls.  But  a  nolle  prosequi 
cannot  be  entered  as  to  one  defendant  after  final  judgment,  though  it 
.may  afler  interlocutory  judj^ment  against  the  others.  In  an  action 
brought  upon  a  contrad  against  several  defendants  who  join  in  their 
pleas^  and  a  verdict  is  found  against  them,  the  plaintiff  cannot  enter  a 
nolle  prosequi.  1  Saund.  207.  n.  (2.)  But  if  they  sever  in  their  pleas  ^nd 
one  of  them  pleads  matter  which  does  not  go  to  the  action  of  the  writ, 
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[70  6]  but  to  lua  personal  Hitiknrgt^  the  pldntiff  mkjr  enter  a  naUe  pnmtqui  %m 
^^^J\  to  him,  and  proceed  against  Uie  others.  1  Tidd's  Prac.  632.  1  Chitty 
^^^^^^  33.  1  Saund.  307.  n.  (S.)  In  1  Chitty  85,  it  is  said  that  in  an  action  on 
a  joint  contract,  where  it  is  proved  that  the  contract  was  in  fact  made 
by  all  the  defendants,  but  in  point  of  law  was  not  obligatory  on  all,  on 
the  ground  of  infancy,  coverture,  &c.  at  the  time  it  was  entered  into, 
tiie  plaintiff  must' be  nonsuited,  and  cannot  avoid  the  objection  by  enter- 
ing a  noUt  prosequi  as  to  the  infant  or  feme  covert ;  and  a  distinction  is 
there  made  between  matter  in  discharge,  which  arises  after  makiufr  the 
contract,  and  that  wtiich  shows  it  was  never  valid  as  to  one  of  the  joint 
contractors.  But  this  distinction  is  not  recognised  in  New  York  or  in 
Massachusetts ;  and  accordingly  in  both  States,  where  one  defendant 
pleads  infancy  or  coverture,  the  plaintiff  is  permitted  to  enter  a  noUe 
prosequi  as  to  the  party  so  pleading  and  to  proceed  against  the  other.  5 
Johns.  160,  Hartness  v.  Thompson.  20  Johns.  136,  Pell  v.  PelL  1  Pick. 
500,  Woodward  v.  NewhaU. 


Plat  v9.  PlummI:^^ 

If  bail  be  entered  the  last  day  of  the  tenn,  it  is  good,  though  the  bill  be  put  in  be< 
fore. 


Lamb£  vs.  Wiseman. 

Coronen  most  all  join  in  their  miniaterial  acti,  but  in  judicial  acta  Uiey  may  di- 
vide. 

A  v€n./ae.  returned  by  two  coroners,  when  there  were  four,  ii  error  at  common 
law,  but  cured  by  itat.  ctJeo/aU*. 

Jenk.Cent.  Lahbe  broaght  a  writ  of  error  against  Wiseman  upon  a 

returned  by    'judgment  given  against  him  in  the  King's  Bench  upon  an 

eoroners^^H.    obligation  ;  issue* taken  upon  payment ;  upon  a  good  sur- 

1036^'jcto!*'    '"*®®  ^^^  venire fac,  was  awarded   to  the  coroners,  and 

383.  t  Roil.      verdict  found  and  judgment  for  the  plaintiff.     The  error 

assigned  was,  that  where  the  ven./ac.  was  returned  by 

two  coroners  only,  and  the  distringas  by  three  coroners, 

there  were,  at  the  time  of  the  award  and  return  of  the 

ven.fac.  and  distringas,  four ;  and  it  was  agreed  that  this 

was  at  the  common  law  plain  error ;  for  coroners  as  minis- 

Veidiawmed-  *®"  ™"^^  ^''  J^'"'  *^"^  *"  judges  they  may  divide.     But  by 

ii«M.  ^he  statute  of  jeofails  it  was  made  good  by  the  words  of 

imperfect  and  insufficient  returning  of  process  by  sheriffs 

or  other  officers.     Yet  the  court  was  of  opinion,  that  if 

one  sheriff  of  London  make  his  return  without  his  fellow, 

that  this  would  not  be  holpen,  as  being  no  return  at  all; 


Shkblt  vs.  Wood.  179 

or  a  return  without  the  sheriff's  name  subscribed,  because      [70  c] 
the  court  knows  that  one  sheriff  there  is  two  persohs ;  but    ^-^'>/'^^-' 
it  appears  not  to  the  court  that  there  are  more  coroners.  4.^b!' 


Sherlt  vs.  Wood.  riy^-i 

There  can  be  no  remitter  antU  the  potMMion  and  right  meet  in  the  same  penon.  ^  '  '^' 

When  different  estates  in  the  same  land  are  made  to  a  woman  daring  coverture, 
by  scTeral  conTejrances,  she  may,  upon  the  death  of  her  husband,  claim  which 
she  pleases,  if  the  election  concern  herself  alone. 

Tenant  in  fee  of  lands,  covenants  to  stand  seixed  thereof  to  the  use  of  himself  in 
tail,  remainder  to  his  wife  for  life,  remainder  to  H.  in  tail ;  and  afterwards 
makes  a  feofiinent  of  the  same  lands  to  the  use  of  himself  and  wife  for  their 
lives,  for  the  jointure  of  the  wife,  remainder  to  B.,  and  dies  without  issue.  The 
wife  shall  be  remitted,  noUru  voUns,  to  the  estate  for  life  under  the  covenant, 
for  the  benefit  of  H.  to  whom  a  remainder  was  limited,  which  would  be  defeated 
by  her  taking  under  the  feoffbient. 

If  tenant  in  tail  enfeoff  his  son  within  age  and  die,  the  issue  in  tail  shall  be 
remitted. 

Averments  made  out  of  time  are  idle  and  not  traversable. 

An  exception  that  crosses  the  grant,  or  is  repugnant  to  it,  is  void. 

Sift  John  Sherlt,  knight,  and  Dorothy  his  wife,  late  s  Cro.  488. 
wife  of  Sir  Henry  Bowyer,  brought  a  writ  of  dower  against  J^Rou.^'p. 
Barbary  Wood,  widow,  of  lands  in  Hartfield,  ex  dotatiane  ^"^^5^0"* 
Bowyer  quondam  viri  sui.     The  tenant  pleaded,  that  the  ^.  ^i^e? 
same  Bowyer,  beins  seized  of  the  manor  of  Wilborouch,  Sussex,  h.  16 

1.1.  M     ^  1  n  ,       Jac.  Rot.810. 

m  the  same  county,  did  make  a  reonment  thereof,  to  the  and  Tr.  10.  Jac. 

VLat  3803 

use  of  himself  and  the  said  Dorothy,  then  his  wife,  for 
term  of  their  lives,  for  the  jointure  of  the  said  wife,  the 
remainder  to  one  Bowyer,  and  then  died ;  and  that  the 
said  Dorothy  held  her  in  by  survivor,  claiming  her  said 
estate,  and  so  demanded  judgment.  The  demandant 
replied,  that  before  the  said  feoffment  made,  the  said  Sir 
Henry  Bowyer,  being  seized  of  the  said  manor,  did  cove- 
nant to  stand  seized  thereof,  (by  the  name  of  his  land  in 
Sussex,  except  such  as  he  had  devised,  or  should  devise 
by  his  last  will  and  testament, — and  in  the  end  his  plea 
avers  that  he  made  no  devise  thereof,)  to  the  use  of  him- 
self in  tail,  the  remainder  to  his  said  wife  for  term  of  life, 
the  remainder  to  Sir  Thomas  Hendly  in  tail,  and  after-  mo.  87S. 
ward  made  the  feoffment  prout^  and  then  died  without 
issue }  and  that  she  entered  and  was  seized  by  force  of 
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[71a]      a  remitter;  whereunto  the  tenant  rejoins  that  she  held  her 

^^^>r^^    claiming  her   estate,  by  the  feoffment  in  jointure,  and 

demands  judgment,  whether  against  that  claim  she  could 

be  remitted ;  upon  which  plea  the  demandanjLs  demurred. 

And  Nichols,  Winch,  and  myself  held  the  tenant's  plea 

insufficient ;  but  Warberton  was  of  the  contrary  opinion. 

And  first  was  held,  that  the  remitter  to  the  woman 

could  not  work  till  her  husband  was  dead  without  issue, 

because  till  then  the   possession  and  right  did  not  meet 

together  in  her.  (1)     Also  we  held,  that  because  both  the 

Post  S55.  Sid.    estates  were  made  unto  her  during  coverture,  that  there- 

367.  a.  ^'    '       fore  regularly  upon  the  death  of  her  husband  she  might 

claim  which  estate  she  would,  according  to  the  books  of 

Mich.  2.  and  3  Eliz.  Dyer  191.  and  18  Eliz.  Dyer  3511 

But  I,  speaking  last,  added  this  distinction,  that  though 

this  were  true,  where  the  election  did  concern  nobody 

but  herself,  (and  so  are  those  two  cases  there,  without 

prejudice  to  a  third  person,)   yet  herq  Hcndly  was  in 

remainder  by  the  first  conveyance,  and  not  so  by  the 

second ;  and  therefore  it  should  be  a  prejudice  to  him  in 

Post.  Sd5.         his  remainder,  (which  rose  together  with  the  first  estate, 

accord.  ^^^  ^y^^^  ^jj^y  ^^^  together  make  but  (as  it  were)  one 

estate  to  some  purposes  ;  for  perhaps  upon  a  grant  of 

reversion  it  might  be  otherwise,)  if  the  law  should  not 

judge  her  in  her  remitter  at  the  first,  volens  nolens.     And 

so  is  the  judgment  expressly  41  E.  3.  17.  in  John  Sayes' 

case,  and  never  judjgment  to  the  contrary  since.     And  so 

Remitter  I  hold,  with  Littleton,  if  a  tenant  in  tail  enfeoff  his  son 

volens  noietis. 

for  benefit  of  a  Within  age,  and  die,  the  issue  in  tail  shall  be  remitted, 
^^^^'  being  a  kind  of  third  person,  by  the  intent  of  the  statute  of 
Westm.  the  2, ;  though  temps  E.  1.  Fitz.  Remitter  13.  the 
reporter  be  of  a  contrary  opinion.  Now  according  to  my 
opinion,  a  plea  of  claim  by  force  of  the  jointure  is  utterly 
avoided  by  the  necessity  of  the  remitter  wrought  by  act 
in  law.  But  if  the  election  be  allowed  free,  yet  the 
claim  by  force  of  the  jointure  was  pleaded  out  of  time, 

(1)  For  the  law  of  RemiUer,  see  Co.  LiL  Lib.  3.  ch.  12.    Sec.  659, 
et  aeq. 
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and  BO  is  idle,  and  reqaires  no  traverse;  (2)  whereof  the      [71  fr] 
reason  is  plain,  for  >  the  statate  of  uses  hath  a  general     ^^"v^^^ 
purview,  that  jointures  made  for  wives,  without  distin- 
guishing before  or  after  coverture,  shall  bar  dower,  and 
then  conies  with  a  proviso,  that,  if  it  be  made  during 
coverture,  she  may  refuse  it  and  take  her  dower,  which  is 
a  kind  of  remedy  provided  for  her  out  of  the  generality  of 
the  law,  and  therefore  must  be  pleaded  by  her.     And  in 
this  case  there  appeared  nothing  to  the  court,  until  the 
tenant  first  pleaded,  of  any  other  estate  that  the  demand- 
ant had,  but  only  the  title  of  dower,  and  therefore  it  was 
in  vain  to  plead  that  she  claimed  by  her  jointure,  because  pj^i^  ^at  of  a 
there  appeared  no  other  estate  to  claim  by ;  like  unto  the  SSnStwaw- 
point  in  the  latter  end  of  Walsingham's  case,  where  the  *^^* 
averment,  that  Sir  Thomas  Wyat  had  issue  alive,  was 
jiolden  void.     And  so  there,  if  a  man  bring  an  action 
-upon  an  obligation  by  J.  S.  and  aver  that  he  was  then  of 
full  age,  or  plead  a  feofiment  absolute  and  without  condi-       [  72  ]  . 
tion,  these  averments  are  out  of  their  place,  and  therefore 
void,  and  so  the  other  party  shall  plead  nonage  or  condi- 
tion, and  shall  not  traverse,  but  be  traversed.     And  this 
was  the  main  point ;  wherefore  judgment  was  given  for 
the  demandant,  because  the  remitter  and  the  claim  by 
force  of  that  amounted  to  a  refusal  of  the  jointure,  and 
therefore  that  should  have  been  traversed. 

Lastly,  the  exception  I  held  to  be  void ;  for  there  could  Exception  that 
be  no  lands  at  the  time  devised,  because  Bowyer  was  SSTi^TSd. 
alive,  and  the  exception  of  such  lands,  as  he  should  after 
devise  was  repugnant,  because  the  covenant  was  to  take 
effect  from  the  making  of  the  indenture.  As  if  a  man 
should  bargain  and  sell  all  his  land  (except  such  as  he 
should  after  devise.)  And  besides,  such  an  exception 
undoeth  the  whole  grant,  or  pretended  to  put  it  in  his 
power  to  revoke  all,  and  therefore  is  void ;  as  18  Eliz.  lib.  Po«t.  no. 

(3)  It  is  not  necessary,  in  pleading,  to  state  matter  which  would  come 
more  properly  from  the  other  side ;  or  in  other  words,  to  negative  the 
anticioated  answer  of  the  adversary ;  which,  according  to  Hale,  C.  J.  is 
'Uke  leaping  before  one  comes  to  the  stile.'  See  Com.  Dig.  Pleader  (C. 
81.)  post  78,  St  John  v.  St  John.    1  T.  R.  638,  Hotham  v.  £  I.  Company. 
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A'.  If  J.  S.  make  a  lea^e  of  all  his  latad  in  Dale,  except 
the  manor  of  Dale,  and  he  hath  n6  lands  there  but  the 
manor,  the  exception  is  void,  and  all  will  pass.  (S)  But 
here  thip  point  of  the  case  was  cleared,  because  it  was 
averred  that  this  manor  was  not  devised.  So  judgment 
was  given  for  the  demandants,  Warberton  being  to  the 
contrary,  and  a  writ  of  error  was  brought  in  the  king's 
bench. 

(3)  See  Shep.  Touch,  vol.  i.  p.  78,  et  aeq,  2  Bar.  &  Ores.  1^.  Car- 
digan y.  Armita^e.  An  exception  shall  be  taken  most  favorably  for  the 
grantee,  and  if  it  is  ambiguous,  he  shall  have  the  benefit  wmch  may 
arise  from  such  defect  3  Johns.  375,  Jackson  v.  Hudson.  8  Johns. 
406,  Jackson  v.  Gardner.  If  a  grant  of  land  be  made,  excepting  and 
leserving  all  streams  of  water  and  the  .land  under  them  and  the  right  of 
erecting  mills  and  milldams,  and  also  such  part  of  the  said  land  as  may 
be  overaowed  by  means  of  such  dams ;  the  latter  reservation  is  inopera- 
tive until  the  grantor  has  exercised  his  ri^ht  to  erect  milL^  ^c.  Con* 
sidered  merely  as  ah  exception  in  a  deed,  it  is  void  for  uncertainty,  but 
it  will  operate  as  a  reservation  of  a  ric^ht  to  use  the  land  for  a  specific 
purpose,  which  is  an  incorporeal  hereditament  and  can  pass  only  by- 
grant  4  Johns.  82;  Thompson  v.  Gregory.  An  exception,  in  a  deed  of 
partition,  of  all  places  which  may  be  found  convenient  for  erecting  mills 
on  a  certain  creek,  applies  only  to  natural  mill  seats.  11  Johns.  191,  Jack- 
Bon  V.  I^awrence.  A  covenant  or  reservation  to  a  stranger  to  the  deed 
is  void.  9  Johns.  73,  Hombeck  v.  Westbrook.  12  Johns.  199,  Hombeck 
V.  Sleght  If  tenant  in  fee  and  his  wife  convey  lands,  by  indenture,  in 
fee  for  valuable  consideration,  reserving  to  themselves  the  premises 
during  their  natural  lives,  this  reservation  cannot  operate  as  an  excep- 
tion or  reservation  to  the  wife  who  survived;  20  Johns.  85)  Jackson  v. 
Swart  3  Barn.  &  Aid.  66,  Moore  v.  Plymouth  ;  but  it  will  operate  as  a 
covenant  to  stand  seized  to  the  use  of  the  grantor  for  life,  and  after  his 
death  to  the  use  of  his  wife  for  life.  Jackson  v.  Swart,  uh.  sup,  4  Maas. 
135,  WaUis  v.  Wallis.  7  Mass.  384,  Pray  v.  Peirce.  A  deed  for  a 
valuable  consideration  to  be  paid  whenever  the  deed  should  take  effect, 
with  a  proviso  that  the  deed  should, not*  take  effect  but  upon  a  remote 
contingency,  Lb  void.  12  Mass.  93,  Welch  v.  Foster.  A  deed  contain- 
ing a  reservation  of  a  highway  laid  out  across  the  land  conveyed,  *  to 
be  kept  open  forever,'  is  not  an  exception  of  an^  part  of  the  \^adt  but 
amounts  only  to  a  declaration  that  a  way  is  to  continue,  notwithstanding 
the  grant    13  Mass.  256,  Alden  v.  Murdock. 


Forest  t;^.  Sandland. 

Principal  and  bail  cannot  join  in  a  writ  of  error  upon  the  several  judgment*  againat 

_    .    ^     .  them. 

Jenk.  Cent. 

76i!7A6. 1  Ro.  Francis  Forest,  a  Frenchman,  brought  an  OBSumpHi 
Rep.  294.  m.  against  Sir  James  Sandland,  and  one  Doctor  Tenant  was 
\^^.%On.vn\  ^^'  ^^'1«  ^^^  judgment  was  given  in  the  king's  bench 
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agaiinst  the  principal,  and  after,  by  tcire  /oc.,  against  the      [72  6] 
bail ;  and  now  the  principal  and  bail  joined  in  one  writ  of     J^^^^J^^ 
error  in  the  exchequer,  and  it  was  abated  by  judgment,  Jonei  ati. 
because  they  could  not  join ;  and  it  was  desired  that  the  674.  Godb.440! 
bail  might  have  h  new  writ  of  error  by  himself,  quod  m^i&i^^i, 
coram  vobis  residet ;  but  it  was  denied  him,  both  because  jj^es'asl!'^' 
the  ndre  fac,  is  none  of  the  action,  wherein  the  writ  of  \  ^"2*  S2* 

^  '  4.  142, 900. 

error  is  given  in  the  exchequer  chamber,  and  also  because  ^  Cr.  m 
the  record  doth  not  abide  before  these  judges,  but  in  the  Error.'zcro. 
king's  bench ;  yet  it  was  otherwise  ruled  heretofore,  in  writ  Ueth  not 
the  case  of  one  Matthews,  but  it  passed  9ub  HlefUio.  l^S'if^wtm 

■gainst  princi- 
Ml  and  Mil. 
— — —  Error  out  ofthe 

King'a  Bench, 
quod  coram 
HUUBERTON    VS.    HoWGIL.  vobit  rtndet. 

A  coTanou  conveyance  is  Toid  as  to  creditors. 

Fraud  may  be  shown  to  defeat  a  conTeyance  in  an  issue  on  snmre  im/eef  bat  not 
in  an  issue  on  ihe  feofwtent, 

*  HuMBERTON  rccovered  a  debt  against  Thomas  Howgil  jenk.  Cent 
by  judgment,  who  died,  and  upon  a  scire  foe.  against  the  ^mberl^lior- 
terretenants,  the  sheriff  returned  John  Howgil  tenant  of  a  RotliT^^ud' 
house  that  was  his,  at  the  time  of  judgment,  in  Yarmouth.  £|"c<J?iTOM 
John  Howgil  came  in  and  pleaded  .that  Thomas  enfeoffed  conyevance. 
him,  long  before  the  judgment,  in  fee,  absque  hoc^  that  he 
was  seized  at  the  time  of  the  judgment  or  any  time  after  ; 
whereupon  issue  was  taken,  and  the  jury  found  the  feoff- 
ment, but  further  said,  that  it  was   made  by  covin  to 
defraud  the  plaintiff  and  other  creditors.'  .  And  it  was 
judged  for  the  plaintiff;  for  Thomas  remained  still  seized, 
as  to  the  creditors,  notwithstanding  the  feoffment.     But 
if  the  issue  had  been  taken  directly  enfeoffed,  or  not 
enfeoffed,  it  had  been  found  against  the  plaintiff;  for  in 
that  case  he  must  avoid  the  feoffment  by  covin  especially 
pleaded,  for  it  is  a  feoffment  tiel  quel.     As  you  cannot 
plead  non  est  factum  generally  upon  the  statute  of  usury, 
or  the  statute  of  sheriffs;  but  here  the  issue  is  general  piojsa.b.'sco. 
seized,  or  not  seized  by  the  feoffment,  like  Gooches'  case,  5^60. 1 19! a!^' 
Co.  lib.  6.  fo.  60.     And  therefore  the  covin  may  be  given  ce^LY^fi*"^* 
in  evidence,  when  the  feoffment  is  given  in  evidence.  (1)  L^®"i-!^ 

'  °  ^    ^  Det.  80. 9  Cro. 

S33. 
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[72  c]  (1)  This  mode  of  Dleading  was  adopted,  and  the  same  principle 

^^^,^^,.,^^  recognized  in  Leonara  v.  Bacon,  Cro.  Eliz.  234.  Tiiis  was  /ormeiion, 
and  the  tenant  pleaded  non  Unuref  upon  which  issue  was  taken.  The 
jury  found,  that  before  the  writ  purciiased,  the  tenant  enfeoffed  divers 
persons,  with  intent  to  defraud,  &c.  and  notwithstanding,  continued  to 
'  take  the  profits.  This  verdict  was  adjudged  for  the  demandant  See 
also  Rob.  Fraud.  Con.  597.  So  in  an  action  of /ormeiEon,  where  a  war- 
ranty with  assets  descended,  was  pleaded  in  bar,  and  the  demandant 
rephed  riens  per  deaceni,  upon  which  issue  was  joined  and  the  jury 
found  a  fraudulent  feoffment  to  prevent  the  descent,  the  assets  were 
considered  to  have  descended,  notwithstanding  the  feoffinent  Dyer. 
295.  b.  p^.  (16.) 


Pope  vs.  Skinner. 

To  an  avowry  in  reploTin,  that  the  defendant  took  the  cattle  damage  feoMOHtf  the 
1  Bml.  1*77.  plaintiff  pleads  in  bar  a  lease  firom  W,  to  him  dated  90th  March ^  to  hold  from 

Winch.  Ent  the  feast  of  the  Annunciation  then  last  past;  and  the  jary  find  that  W.  made  a 

l?^^:  J3^  loaso  to  the  plaintiff  of  a  different  date,  and  for  a  different  term,  and  the  court 

Cent.  296.  Mo.  ..-.,.     .^ 

863.  2  Ro.  707,      8*^«  judgment  for  the  plaintiff. 

706.     Chequer  Misrecital  of  an  immaterial  part  of  a  lease  in  pleading  does  not  Titiate. 

Chamber. " 

12  Jac!'Rot  Pope  brings  a  replevin   against   Skinner,   who   avows 

^w' ^ase'     ^®  taking  as  a  commoner,  because  the  plaintiff's  beasts 

miarecited,a]id  were  in  the  common  damage  feasant  in  April,  11  Jac.    The 

Latch.  93.         plaintiff  in  bar  says,  that  one  Williams  was  seized  of  a 

L^^J        house  and  land,  &c.  whereunto  he  had  common,  &c.  and 

demised  the  same  unto  him,  the  30th  day  of  March,  in 

the  same  11th  year,  to  hold  from  the  feast  of  the  Annun- 

Hutt  121.  Co.    ciation  next  before,  for  a  year.     The  avowant  traversed 

L-  ^'  the  lease  modo  et  forma ;  whereupon  issue  was  taken,  and 

the  jury  said,  that  Williams  made  a  lease  to  the  plaintiff, 

on  the  25th  day  of  March  for  one  year,  from  thence  next 

ensuing.      And  though  this  be  not  the  same  lease  that 

the.  plaintiff  pleaded,  (for  this  begins  on  the  day,  and  the 

other  not  so  soon,)  nor  was  to  take  his  limitation,  but  from 

Ante  63. 9  Co.  the  day  excluded,  yet  the  court  gave  judgment  for  the 

249. 2'cro.  136.  plaintiff;  for  the  substance  of  issue  is  whether  the  plain- 

jo^tu!^^'  tiff  have  such  a  lease  or  no  from  Williams,  as  by  force 

li^iyy^ni!^'  thereof  he  might  common  at  the  time,  which  appeared 

Co*  L  isf* "      ^^'  **™  *°  ^***'  case,  and  the  modo  et  forma  in  the  rest  is 

Post.  209^^  not  material ;  yet  it  must  not  depart  altogether  from  the 

2  Ro.  704, 708!  form  of  this  issue ;  for  if  it  had  been  found  that  he  had 

1  ^nd.  13.        right  of  common,  by  a  lease  from  another,  or  as  an  owner. 
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it  woald  not  have  served  his  turn,  for  that  had  been  clear  [73  a] 
out  of  the  issue,  both  in  matter  and  form.  Yet  it  was  ^-^^v^^ 
granted  that  if  he  had  declared  in  efectiane  fimue  thus, 
it  would  have  been  against  him  clearly,  for  there  he 
demands  and  recovers  the  term,  and  therefore  must  take 
his  title  truly.  Note,  that  in  this  case  the  jury  might 
have  found  directly  against  the  plaintiff  noti  dimisit  modo 
et  forma^  and  could  not  safoly  have  found  a  general 
verdict  for  the  plaintiff,  so  that  the  judgment  of  law  upon 
the  verdict  is  in  manner  against  the  verdict.  (1) 

(1)  The  authority  of  this  case  seems  to  be  shaken  by  the  rale  adopted 
in  the  case  of  Bristow  v.  Wright,  Doug.  640,  which  has  since  been 
considered  as  a  leading  case  on  the  subject  of  variances.    In  that  case 
the  declaration  stated  that  certain  tenements  were  held  of  the  plaintiff 
under  a  demise,  at  a  certun  yearly  rent  payable  hy  four  evtn  and  equal 
quarUriy  payments^  but  upon  the  trial  it  appeared  that  there  was  no 
sHjndation  ahmU  anytime  or  times  of  payment^  and  this  was  held  to  be  a 
fkiaJt  variance.    Lord  Mansfield,  in  givinj^  judgment,  says,  *  It  certainly 
was  not  necessary  to  allege  that  part  of  the  lease  that  relates  to  the 
'time  of  payment,  in  order  to  maintain  the  action.    But  since  it  has  been 
alleged,  it  is  "necessary  to  prove  it.    This  distinction  is  between  what 
may  be  rejected  as  surfdusage  (which  miffht  h&ve  been  struck  out  on 
motion)  and  what  cannot.    Where  the  declaration  contains  impertineni 
maUer  foreign  to  the  cause,  and  which  the  master,  on  reference  to  him 
would  strike  out,  that  will  be  rejected  by  the  court,  and  need  not  be 
proved.    But  if  the  very  ground  of  the  action  is  misstated,  as  where 
you  undertake  to  recite  &it  part  of  the  deed  on  which  the  action  is 
foimded,  and  it  is  misrecited,  that  will  be  fatal.    In  the  present  instance 
the  plaintiff  undertakes  to  state  the  lease,  and  states  it  falsely.'     So  in 
Gwinnet  v.  Phillips,  3.  T.  R.  643,  Ld.  Kenyon  C.  J.  says,  » There  is  no 
doubt  but  tliat  if  the  plaintiff  profess  to  set  out  his  title  he  must  set  it 
out  correctly.*    '  Lf  a  plaintiff  allege  anything  which  forms  a  constituent 
part  of  his  title,  he  must  set  it  out  oorrecUy.'    The  same  doctrine  is 
.    recognized  in  5  T.  R.  496,  Peppin  v.  Solomons.    Dyer  365,  Sir  Francis 
Leake's  case.    2  Saund.  206.  a.  n.  (22)  1  Saund.  346.  n.  (2).    So  in 
Williamson  v.  Allison,  2  East  452,  the  rule  laid  down  by  Lawrence  J. 
is,  that  if  the  whole  of  an  averment  may  be  struck  out  without  destroy- 
ing the  plaintiff's  right  of  action,  it  is  not  necessary  to  prove  it ;  but 
otherwise,  if  the  whole  cannot  be  struck  out  without  getting  rid  of  a 
part  essential  to  the  cause  of  action;  for  then,  thoush  the  averment  be 
more  particular  than  it  need  to  have  been,  Me  toAole  mtc^  he  proved  ox 
the  plaintiff  cannot  recover.    And  in  a  plea  by  a  commoner,  justifying 
under  a  right  of  common  to  an  avowry  damage  feaaani,  the  plaintiff 
must  set  out  his  title  to  the  common  spetiaUy^  and  it  is  not  enough  to 
allege  generally  that  he  is  poisesaed  of  certain  land  and  by  reason 
threreot;  has  a  right  of  common,  &c.    4  T.  B.  718,  Grimstead  v.  Mar- 
low.      1   Saund.  346.  n.  (2).     These  principles  seem  to  be  directly 
applicable  to  the  case  in  the  text.    The  defendant,  m  his  plea  of  justifi- 
cation to  the  avowry,  undertakes,  as  he  was  bound  to  do  to  set  forth  his 
tiUe  to  the  common  specially.    He  mui^  therefore  set  it  fortji  correcUy. 
The  jury,  by  their  verdict,  negative  the  tiUe  set  forth  in  tlie  plea,  or. 
disregardin/the  issue  joined,  Ind  a  different  title  from  that  which  was 
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r73  61  pot  in  issue  by  the  piekdintfB.  Now  the  piainfarB  tUegaUois  to  to  hiB 
L^^  ^^  lease  are  not  surplusage r§iey  cannot  be  struck  out  without  destroying 
'-'^"^'"^  his  tiUe ;  they  are  not  impertinent,  and  therefore,  according  to  the  rule 
laid  down  by  Lawrence,  J,  abovementioBed,  tte  tehtde  muH  be  pwrf. 
The  plaintiffmust  recover,  according  to  Ld.  Mansfield,  «ecwnrfum  aUe- 
gala  et  probata.  He  faUed  to  prove  the  title  alleged,  and,  whatever  else 
he  might  have  proved,  he  was  not,  upon  principles  now  recognuea  «Aa 
settled,  entitled  to  recover.  ^_  ^  ^t  .  ...  • 

In  New  York  the  doctrine  of  the  case  of  Bristow  v.  Wnght  is  recog- 
mised.  Therefore  where  an  action  was  brought  upon  a  note  purporting 
*  value  received,'  and  the  plaintiff,  instead  of  stating  generally  that  it 
was  given  for  value  received,  set  forth  specially  in  what  the  value 
received  consisted,  it  was  held  that  he  was  bound  to  prove  the  par- 
ticular value  according  to  the  averment,  and  that  the  general  acknow- 
ledgment of  value  in  the  note  was  not  sufficient  to  support  the  declaraUim. 
7  Johns.  321,  Jerome  v.  Whitney.  See-  also  8  Johns.  253,  Crawford  v. 
Morrill.  7  Johns.  468,  Pease  V*  Morgan.  10  Johns.  418,  Saxtoo  v. 
Johnson.  1  Johns.  96,  SneU  v.  Moses.  lb.  199,  Perry  v.  Aaron.  18 
Johns.  451,  Robertson  v.  Lynch.  8  Johns.  84>  Smith  v.  Brush.  10 
Johns.  140,  Lawrence  v.  Knies.    '  „         ,  ^a 

See  also,  as  to  variance,  7  Mass.  835,  Baylies  T.  FeUypkce.  18 
Mass.  163,  Goulding  v.  Skinner.  17  Mass.  229,  Colt  v.  Root  lb.  591, 
Bean  v.  Parker. 

The  rule  esteblished  in  the  eese  of  Bristow  v.  Wright,  is  said  to  be 
confined  to  cases  of  written  contra€t8  and  records,  which  axe  entire  in 
their  nature,  and  therefore  must  be  proved  as  laid.  In  Uie  case  of 
Wilson  V.  Godman,  3  Cnuicb  909,  Marehall  C.  J.  says,  *no  reason  is 
perceived  for  requiring  the  -proof  of  a  perfectly  immaterial  averment, 
unless  that  averment  be  descriptive  of  a  written  instrument,  which  by 
being  untruly  described,  may,  by  possibility,  misiead  the  opfiosite  party. 
Where,  then,  the  averment  in  the  declaration  is  of  a  fact  ikhara  the 
written  contract,  which  fact  is  in  itself  immaterial,  the  party  making  the 
averment  is  not  bound  to  prove  it;'  and  accordin^y  in  that  case  it  was 
held  that  an  averment  in  tne  declaration^that  the  assignment  of  a  promis- 
sory note  was ^br  vti/ite  received,  was  an  immaterial  averment  and  need 
not  be  proved.  The  court  say  that  this  is  an  averment  of  a  fact  which 
is  perfectly  immaterial,  and  which  forme  no  part  of  the  written  instru- 
ment, nor  IS  it  averred  TO  be  a  part  of  it  It  is  an  extrinsick  fact  showing 
how  the  right  of  action  wee  ac<iuired,  but  which  contributes  nothing 
towards  giving  that  right  of  action.  Those  averments  of  a  declaration  . 
Which  pfaintifis  have  been  required  to  prove,  are  all  descriptive  of 
records  or  of  written  contracts ;  not  of  facto,  at  the  same  time  esttrinsick 
and  immaterial.  See  also  7  Mass.  66,  Cunningham  v.  KimbalL  Also 
as  to  records,  ante  p.  52,  Foster  v.  Jackson,  n.  (3.) 

A  distinction  is  made  between  avennento  descriptive  of  the  contract 
itself  and  averments  of  extrinsick  facts.  If  therefore  a  declaration  on  a 
bill  of  exchange  describe  the  bill  ^a  drawn  by  0»ucfc  and  the  bill 
produced  be  drawn  by  Couch  the  variance  is  fataL  3  Bos.  &  Pul.  559, 
Whitwell  v.  Bennett  So  a  bjU  described  as  drawn  on  John  K,  in  the 
declaration,  is  not  supported  by  m  bill  drawn  on  Mnkam  K.  though 
the  name,  in  the  declaration  is  laid  under  a  videlicet  4  Taunt  810, 
Hutchinson  ▼.  Piper.  But  where  a  lease  was  stated  in  the  declaration 
to  be  made  by  the  plaintiff  on  the  one  part  and  T.  R.  on  the  other  part, 
but  turned  out,  on  evidence,  to  have  been  made  by  the  plaintiff  and  his 
wife  on  the  one  part  and  T.  R.  on  the  other,  it  was  held  that  this  was 
no  variance,  because  the  lease  was  described  according  to  its  legal 
effect.  1  Brod.  &  Bine,  443,  Arnold  v.  Revoult  See  also  4  M.  &  S. 
474,  Hamborough  v.  Wilkie.  So  where,  in  covenant  the  plaintiff 
declared  that  the  defendant  demised  to  him  a  wharf  and  storehouses,  and 


in  the  deed  produced  the  word  was  Mtanh&ust,  it  waa  held  to  be  m  fatal  fTS  rl 
variance.  4  Mau.  &  Sel.  470,  Hoar  v.  Mill.  But  where  B,  a  treasurer  vj^s,-^ 
of  a  friendljr  society,  declared  on  a  bond  to  ^.  then  being  treasurer^  and 
the  bond  given  in  evidence  was  to  Jj,  without  stating  him  to  be  treas- 
urer, it  waa  held  that  the  words  Aen  being  treasurerj  contained  an 
averment  of  an  extrinsiek/act,  and  need  not  be  proved  by  the  bond.  1  B. 
&  A.  57,  Cartridge  v.  Griffiths.  So  in  an  action  of  covenant,  the  decla- 
tion  stated  a  breach  in  relation  to  Cellar-beer  fields  and  in  the  lease  it 
was  Mer-beer  fields  and  the  variance  was  held  to  be  fatal.  9  East  188, 
Pitt  V.  Green.  But  where  a  lease  granted  liberty  to  make  levels,  pits, 
and  soughs,  and  the  declanUioa  stated  it  a«  a  iilierty  to  make  sUmgks, 
the  court  held  that  by  the  rule  noscilur  a  sociis,  they  could  discover  this 
to  be  the  word  saui^  only  misspelt,  and  the  variance  not  fataL  6 
Taunt  304,  Morgan  v.  Edwards.  In  covenant  for  not  repairing,  if  the 
deed  produced  contain  an  exception  of  caswUties  by  fire,  which  is  not 
stated  in  the  declaration,  the  vamnee  is  fatal.  2  Bro.  &.  Bin.  395, 
Browne  v.  Knill.  See  also  2  Bos.  &  Pul.  116,  White  v.  Wilson.  1 
Barn.  &  Aid.  9,  WUdman  v.  Glossop*  ^  Stark.  N.  P.  385^  Tucker  v. 
Cracklin.  4  Day  114,  Wilmot  v.  Monson.  An  averment  of  a  demise  for 
tiivee  years  is  not  suj^orted  by  a  leaae  for  one  year,  and  two  years 
further  possession  on  the  same  ter^ns  by  consent  of  the  landlora.  4 
Crane h  299,  Alexander  v.  Harris.  So  a  not^  payable  at  sixty  days 
oannot  be  given  in  evidence  to  support  a  eount  which  does  not  state 
when  the  note  was  payable.    7  Cranch  298,  Sheehy  v.  Mandeville. 

In  describing  an  instrument,  the  words,  *  to  the  tenor  following '  or 
<a«  follows,*  or  <  in  the  words  and  figure  following,'  band  to  an  exact 
recital.  Poug.  97.  Boyce  v.  Whitaker,  2  Salk.  660,  Reg.  v.  Drake.  And 
if  tiie  condition  or  a  bond  be  set  forth  on  oyer,  a  variance  from  the  tenor 
will  be  fatal.    5  Taoift.  707,  Wau^  ▼.  BussbU. 

When  an  instrument  is  described  merely  by  its  substance  and  effect, 
it  is  sufficient  to  prove  it  by  one  which  corresponds  in  legal  effect  5 
Taunt  707.  2  Salk.  659.  4  T.  R.  616,  Ankerstein  v.  Clerke.  3  J.  B. 
Moore  214,  Bonfellow  v.  Steward.    3  Bro.  6l  Bin.  186^  Cockell  v.  Gray. 

1  Bing.  6,  Glover  v.  Coles. 

If  Uie  substance  and  efibct  of  an  instrument  be  alleged  with  more 
particularity  than  in  the  instrument  itself,  the  variance  will  not  be 
material,  if  the  particulars  be  true  in  fact  Thus  a  writ  directed  gener- 
ally to  the  sheriff  of  a  county,  may  be  described,  in  pleading,  as  directed 
to  the  individual  by  name  who  was  in  fact  sheriiT  when  the  writ  issued. 

2  Camp.  525,  Batchellor  v.  Salmon.  And  in  such  case  also,  insensible 
and  superfluous  words  in  the  descriptioti  may  be  rejected  aa  surplus- 
age. 1  T.  R.  235,  King  v.  Pinpet  But  if  the  instrument  produced  in 
evidence,  be,  in  its  legal  effect,  different  from  the  description,  the 
tariance  wfll,  in  genersJ,  be  fatal.  2  Camp.  970,  Scandorer  r.  WarM. 
6  Co.  15,  Treport^s  ciwe.    2  Saund.  97.  b.  n.  (2.) 

If  an  instrument  is  not  described  by  its  tenor,  or  by  its  effect  or 
substance,  but  rsferwd  to  by  Its  daie«  or.namss,  or  sums*  or  days  of 
Davment  (to,  a  variance  from  the  precise  allegations  m  these  particu- 
lar will  be  fatal.    8  Taunt  737,  Wells  v.  Girling.    P9st  249,  Thorp  v. 

For  a  full  and  cle^r  view  of  the  law  an4  decisions  on  the  subject  of 
variance,  see  Starkie  on  Evidence,  voL  3,  p.  1526  ef  seq.  Am.  ediUon. 
Sm  also  dme  p.  fi^  Foster  v.  Jsidkeo.  n.  (3*) 


Barnes'  Case.         Kniohtlet'b  Case. 
Curtice's  Case. 

a  meUus  inqtdrendumf  afler  ignoramut  found  on  a  former  writ,  ought  to  be  at  large. 


Tredwate's  Case. 

a  popish  reeiuant  forfeit!  not  the  land  itself,  but  only  the  profits  of  it. 


Use  in  abey 


[74]  Barnes'  Case. 

Whether  an  use  in  abeyance  shall  transfer  the  remainder  in  abeyance,  ptctrc. 

ance!  wh^tLr  '^^^^  ^^^  ^^^  «°'®  qucstioii  ill  the  Court  of  Wards, 
the^reiiaiSr  ^*^^^^^'  ^  "^c,  rising  by  covenants,  to  the  right  heirs  of 
into  aSeyance.  R  daughter  yet  alive,  should  so  far  transfer  the  remainder 
in  abeyance  that  it  should  not  be  as  a  reversion  still  in 
the  covenantor,  whereof  livery  should  be  sued  after  his 
death ;  because  there  is  no  person  in  being  (which  is  the 
word  of  the  statute  of  uses)  in  whom  the  land  may  vest. 


Cheq.  KnIGHTLET's  CaSE. 

General  words  may  be  reatrained  by  special  matter. 

Richard  Kniohtley  was  to  sue  a  general  livery  as  heir 
to  his  father  Edward,  and  an  especial  livery  as  heir  to  his 
mother  the  Lady  Bevil,  and  sued  a  special  livery  in  these 
words,  Concedimua  Richardo  Knightley  JUio  ethasredi  do- 
ming Mar.  Bevil,  that  he  without  any  livery  of  his  inheri- 
tance, or  any  part  thereof  may  enter  into  all  and  singular 

^S?l'fiel!'  ^^^  manors,  &c.  qutE  fuenmt  dicta  domirue  Mar.  BevU. 

tended.  et  de  quibus  eadem  Maria  aut  aliquis  antecessarum  pmd. 

R.  Knightley,  cujus  hares  ipse  est,fuitqualitercunque  sei- 
situs  diebus  quibus  obierunt  separatim,  vel  de  quibus  ali- 
qua  persona  seisitafuit  ad  uaum  diet<»  Maria  vel  aliquo- 
rum  antecessorum  dicti  Richardi  Knightley.  Tanfield 
and  I  held  clearly,  that  upon  the  consideration  of  the 
connexion  and  coupling  of  these  words,  this  special  livery 
could  be  extended  no  further  than  to  the  inheritance  of 
dame  Mary  Bevil. 


Rot  vs.  Bishop  of  Norwich.        Spark  va.  Purnell. 


Rot  V8,  Bishop  of  Norwich. 

The  king  cannot,  by  non  obttanttf  enable  a  penon  disabled  by  act  of  parliament  or 
common  law. 


Spark  V9,  Pornell. 

The  worda  of  a  will  may  be  tranapoied  by  constraction  to  effectoate  the  manifest  "^ 

intent  of  the  testator. 
The  word  hnr,  in  a  will,  may  be  taken  in  its  wUgar,  and  not  in  its  teehmcal  mean- 

A  devise  that  A.  shall  be  the  heir  of  the  testator's  land,  will  give  to  the  devisee 
snch  an  estate  in  the  land  as  the  testator  had,  whether  freehold,  tail  or  fee. 

John  Spark  brought  an  gectione  firnuB  against  Thomas  S^JL^"*' 
Purnell  for  lands  in  Rey hurst.     Upon  not  guilty,  the  case  Can'c.  Waiier. 
by  special  verdict  was  found  thus.     One  John  Faireman  yise.  Sen^ 
was  seised  of  the  lands  in  question,  and  of  twenty  acres  ^d'tT^rrc 
of  land  more  in  fee,  and  had  issue  three  sons,  James,  Wil->  winch^Ent. 
liam,  and  Anthony,  and  by  his  will  gave  to  William  his  ^j?^^' ^ 
second  son  ten  acres  of  the  twenty,  and  to  Anthony  the 
other  ten  acres,  and  then  gave  to  James  his  eldest  son  the 
lands  in  question,  and  willed  that  when  James  should  die 
without  heirs  of  his  body,  that  William  should  be  his  heir, 
and  Anthony  should  have  his  part ;   and  if  either  the  said 
William  or  Anthony  should  die,  that  then  one  of  them 
0houM  be  the  other's  heir,  and  died.     Then  James  died 
without  issue ;  then  died  William,  leaving  issue  Robert, 
under  whom  the  defendant  claims,  upon  whom  Anthony 
entered  and  made  the  lease,  upon  whom  the  defendant  re- 
entered.    And  it  was  adjudged  that  the  plaintiff  should 
be  barred;  for. the  last  clause,  that  William  and  Anthony 
should  be  one  another's  heirs,  was  to  be  applied  to  the 
first  clause  of  the  division  of  twenty  acres  between  them, 
(though  the  gift  to  James,  and  so  to  William  for  the  lands 
in  question  came  between  them,)  and  could  not  be  applied 
to  that  part,  because   that  last  part  was  reciprocal   for 
lauxls,  either  of  them  might  take  from  other,  which  fitted 
well  the  twenty  acres,  because  William  might  tftke  from 
Anthony  by  survivor,  as  well  as  Anthony  from  William, 


Va^non  vs^  Onslow.         Biia,t  ««•  HaItnb^ 

which  could  not  be  so  in  the  lands  given  to  James  and  so 
to  William,  for  William  could  take  no  paft  of  them  from 
Anthony. 
1  Leo.  166.  Then  touching  those,  since  there  was  no  e«tate  tail 

i^r  1  And. '^' given  to  James,  and  that  for  default  of   issue    William 
^^'  should  be  his  heir,  that  gave  William  an  estate  of  inheri- 

tance, either  in  fee  simple,  or  such  io  tail  as  James  had. 
Ante  34.  For  though  none  can  be  truly  heir,  but  he  that  the  law 

makes  so,  yet  there  is  an  heir  by  appellation  liod  vulgar 
acceptance^  which  intimates  the  state  of  a  true  iieir*  Aiid 
therefore  if  by  my  will  I  appoint  that  /.  S.  shall  be  heir 
of  my  land,  he  shall  have  it  in  fee^  for  such  estate  as  the 
how  u  .Silrbe  ^'^c^stor  hath,  such  he  is  to  inherit.  And  therefore  the 
uke&inawiii.  gftld  word  heir  in  the  latter  clause  between  William  and 
Anthony  shall  give  him  an  estate  for  life  to  the  survivor, 
because  the  brother  to  whom  he  is  made  heir,  had  but  an 
estate  for  term  of  life  before.  (1) 

[1)  B99  anie  pi  ^  Widlake  Vi  Hacding,  aad  M>le. 


Whether  an  obligation  w  octo^esimu)  libris  is  good  for  eighty  pounds,  qtuere. 

I  Bmi.6S.  Mo.      Ve&nom  brought  an  action  of  4ebt  against  Qoslow  mpon 
Rot.  2047.  o/uu  An  obligation,  and  demands  eighty  pounds,  and  upoa  4^jf0r 
hSli  dmiiot  ot  the  obligation,  it  vr;^  foiwd  teneri  eiJirmUer  obligari 
.P^  for"^^  in  octqgenmo  libris.  (1) 

ginta,  tRo.  — __ — 

to'^ioX  116,  f  ^'  ^^  '''^  ^'  ^^'  ^^'  "**  ^' 

119, 


[76]  Brat  va.  Hayne. 

The  -^rordl, '  Tbo«  act  a  coMniag  kna^,  and  thm  hiat  cmMMd  bm  in  itolUogiUae 
meaanre  in  my  barley/  are  not  aotionabk  unlesa  apok^n  of  the  plaintiff  in  aone 
public  oecnpation  or  trade. 

An  action  doea  Brat  brought  an  {tction  of  the  case  against  Hayne^  and 
wordTfor  aay.  declared,  that  where  he  had  been  bailiff  to  Sir  William 
'"i^}<tl^f^  M.,  knight,  for  three  jears  last  past,  of  his  land  in  C.  and 
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the  selling  of  his  oora  and  grain,  that  the  defendant  had      [T6a] 
said  these  words  unto  him,  *  thoy^  art  a  cozening  knave,     ^-^^^^"^ 
and  thou  hast  cozened  me  in  letting  /alee  measure  in  my  s  cr.  a39,  mi! 
barley  y  and  the  country  i»  bound  to  curse  thee  for  seUing  cu,'^.^' 
with  false  meamares^  and  I  will  prove  «l,  and  thou  hasi 
changed  my  barley,*   Upon  not  guilty  a  verdict  was  found 
for  the  plaintiflf. 

And  yet  judgment  was  given  against  him,  that  those 
words  bear  no  action  ;  for  every  falsehood  charged  upon 
a  man  in  his  private  dealings  will  not  bear  action.  But 
if  a  man  of  a  public  occupation  or  trade  be  charged  with 
deceit  in  that  it  will  bear  an  action.  And  therefore  if 
this  man  had  been  a  common  rtdder  or  badeer ,  and  had  i  Cr.  563. 

2  Cr.  fiM. 

been  charged  with  selling  by  false  measure,  it  would  have 

borne  action ;  and  I  was  of  opinion,  and  so  I  am,  that  if  I 

have  a  bailiff,  to  whom  I  commit  the  buying  and  selling  scro.663. 

of  my  corn  and  gra^n,  and  give  him  the  greater  wages  in 

respect  of  that  trust  and  employment,  and  then  a  man  will 

charge  him  to  have  deceived  me  in  his  office,  by  buying 

and  selling  by  false  measure,  to  my  loss  or  damage,  this  Cr.  Car.  480. 

will  bear  an  action,  for  this  discredits  him  in  his  means  of 

living  i  and  this  kind  of  offence  may  not  only  be  cause  to 

put  him  out  of  that  service,  but  to  be  refused  of  all  others. 

But  that  could  not  be  applied  to  this  case ;  for  it  doth  not 

appear  that  these  words  were  spoken  of  any  sale  of  corn 

whilst  he  was  bailifF|  nor  of  his  master^s  corn,  nOr  to  the 

damage  of  his  master. 

(1)  General  terms  of  abuse,  expressive  of  evil  inclinations  and  corrupt  ^ 

manners,  such  as  r9gue,  rasealjscoundrelj  an4  the  like  arc  not  actionable, 
since  they  do  x^t  impute  any  precise  and  definite  o0ence,  punishable  by 
law*  8tark.  oa  Slander  23.  The  words  '  cozening  knavt^  seem  to  come 
under  this  class.  See  also  %  Mass*  406,  Stevenson  v«  Haydon.  1  T.  R. 
75a,  J'Ansoa  v.  Stiiart    2 IL  Bla.  531,  Saville  v.  Jardine. 


Parkjiir  t;^.  Parker. 

Xbe  impartuice  roll  c«aaot  be  amended  b;  the  issue  roll  -,  but  defective  iiupar- 
luice  roll  may  ^  cured  by  vec4ict« 

Parker  brought  an  action  of  the  case  upon  a  trover  m.  isjac.Rot. 
and  conversion  against  Parker,  and  the  dectoratioR  upon  jii^;  iSt^ial. 
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[76  ft]       the  imparlance  roll  had  spaces  for  the  day  and  year  of 
.  ""r"^     losing,  finding,  and  conversion  of  goods,  but  the  issue  roll 

Amenomeiii  j      ti     i_  #•  o  * 

cannot  be  of  an  and  all  the  rest  were  perfect  m  this  point. 
roifi  crfss.  And  the  court  was  of  opinion,  that  the  imparlance  roll 
9.'Tp°r.  jMe!^*  could  not  be  amended  and  made  perfect  by  the, issue  roll, 
46!*Heii.  6?*  '>^«^^8e  ^^  was  the  original,  and  was  to  warrant  the  other, 
Ml'  ^  Hutf  w*  ^^^  ^^^  ^  converao.  But  yet  because  upon  issue  not  guil- 
MesmeCa.  ty,.verdict  was  given  for  the  plaintiff,  this  court  gave 
scr.  83',  106,  '  judgment  for  him,  because  the  declaration,  as  it  was  found 
226,' 537.'     '    i^  ^he  imparlance  roll,  was  good  enough  in  matter ;  for  the 

trover  and  conver3ion  was  laid  in  the  preterperfect  tense, 
'   and  so  before  the  action  brought,  and  so  the  fault  in  the 

declaration  being  but  in  form,  was  hqlpen  by  the  statute 

of  jeofaila. 


Banks  va,  Parker. 

Upon  a  justification  pleaded  in  trespaaa  bj  reason  of  a  custom  in  the  manor  of  7*. 

the  replication  ought  not  to  be  de  injuria,  6lc.  generallj,  but  a  special  traverve 

of  the  cuitoin. 
Such  general  replication  ia  good  after  rerdict. 
On  an  issue  on  the  custom  of  a  manor  the  venue  must  be  from  the  manor  onlj ; 

and  if  it  be  from  the  town,  it  ia  not  aided  by  theverfict  and  camiot  be  'attended. 

Bmi.  1. 233.  -A-N  action  of  trespass  was  brought  for  takipg  of  a  kettle 

hoipenby"the*'  ^^  Wcstownc  J  the  defendant  justified  by  reason  of  a  cus- 

atotttte.  8  Co.   ^quj  j^  the  manor  of  Tiddesewell,  and  the  plaintiff  joined 

issue  de  injuria  aua  propria  abaque  tali  cauaa.  (1)     The 

(1)  The  general  replication  of  de  ir^uria  is  proper  when  the  defend- 
ant's plea  is  merely  in  excuse,  or  when  be  pleads  a  josfification  which 
consists  wholly  of  matter  of  fact ;  but  not  when  the  justification  consistB 
in  part  of  matter  of  record,  or  if  the  defendant  claims  an  interest  or 
title  in  his  own  right,  or  justifies  by  authority  derived  from  (he  plaintiff, 
either  mediately  or  immediately,  or  by  authority  of  law.  Com.  Dig.  tit 
Pleader  F.  18, 19, 520, 31, 23  and  23.  1  Chitty  562,  c^  ^.  2  Saund. 
295.  n.  (1).  The  case  in  the  text  is  cited  by  Comyn  as  good  law.  See 
5  Johns.  112,  Lytle  v.  Lee.  12  Johns.  491,  Plumb  v.  M'Crea.  4  Johns. 
150,  Hyatt  v.  Wood. 

If  the  defendant's  plea  confess  and  avoid  the  whgle  trespass  set  forth 
in  declaration,  and  the  plaintiff  would  set  Up  some  new  matter  as 
the  foundation  of  his  action,  he  must  reply  such  new  matter  specially 
and  cannot  give  it  in  evidence  under  the  general  traverse.  Thus  in  an 
action  of  trespass  for  breaking  and  entering  the  plaintiff's  dwelling 
house,  &c.  the  defendant  justined  under  process  suggesting  that  the 
outer  door  was  open,  and  the  plaintiff  (admitting  the  process)  replied  de 
if^uriOf  &c.  ahsqw  residue  causae ;  and  lie  contei^ded  that  this  traverse 
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ven.fac,  was  awarded  de  vicineio  de  Westowne  etmanerio      [76  €] 
de  Tiddesewell  by  the  roll,  and  a  verdict  for  the  plaintiff;    .^-^^v-^ 
and  though  the  plaintiff  should  not  have   traversed  the 
cause  generally,  but  the  custom,  yet  that   was  judged  4 1^.  23a. 
holpen  by  the  statute  o(  jeofails  as  matter  of  form,  (2) 
because  absque  tali  causa  contained  the  custom  and  more ; 
but  because  the  sheriff  had  returned  his  pannel  de  vici- 
neto  de  Westowne  only,  that  was  incurable,  though  it  were 
moved,  that  the  award  was  by  the  roll  de  vicineio  deWes-  neither  too 
towne  and  manor  both.  Also  the  ven.fac.  might  be  amend-  stmt!  Tsyd. 
ed  according  to  the  roll.     It  was  denied,  and  resolved  for  *^**^*^**  • 
two  reasons.     First,  that  it  ought  not  to  be  from  Wes- 
towne at  all,  because  the  taking  was  confessed  on  both 
sides,  so  that  required  no  trial,  but  the  cause  only  was 
controverted,  which  was  the  custom,   and  other  things 
arising  from  the  manor  of  Tiddesewell.      And    though 
the  roll  had  been  perfect  from  the  manor  only  (as  it  ought 
to  have  been)  so  that  the  ven.  fac.   might   have   been        [77] 
amended  by  warrant  of  it,  (if  nothing  had  been  done  upon 
it)  yet  now  when   it  appears  to  the  court,  that  the  trial 
was  not  had  by  such  a  jury  as  the  roll  and  the  law  requir-  Amendment 
€d,  to  the  prejudice  of  the  truth  in  show,  it  ought  not  to  SJth,''^d*dS' 
be  allowed,  and  therefore  not  to  be  amended.  (3)  wrong. 

d«med  thai  the  outer  door  waa  open.  Bat  the  court  held  that  this  sug- 
gestion could  not  be  considered  as  an  averment  of  a  material  fact  by 
the  defendant,  and  said  that  *  if  the  plaintiff  could  prove  that  the  defend- 
ants broke  open  the  outer  door,  and  relied  upon  tnat  as  rendering  the 
^hole  proceeding  tortious,  he  should  have  averred  thai  fact  distinctly  in 
his  replication.'  12  Mass.  50(i,  Oystead  v.  Shed.  But  in  trespass  for  an 
assault  and  battery,  and  justification  offnaderaU  caH^avit  as  master,  &,c. 
the  plaintiff  may,  under  the  general  traverse,  give  m  evidence  that  the 
beating  was  excessive.     15  Mass.  347,  Hannen  v.  Edes. 

To  trespass  for  taking,  detaining,  and  converting  the  plaintiff's  goods, 
it  is  sufficient  to  plead  a  justification  of  the  taking  and  detention,  and  if 
the  plaintiff  relies  on  the  conversion,  he  should  reply  it  by  way  of  new 
assignment.    3  Wheat  248,  Gelston  v.  Hoyt. 

(2)  See  T.  Raymond  50,  Collins  v.  Walker.  5  Johns.  112,  Lvtle  v. 
Lee,  ace.  But  such  replication  is  bad  on  special  demurrer.  1  60s.  & 
Pul.  76,  Jones  v.  Kitchen.     10  Johns.  369,  Hopkins  v.  Hopkins. 

(3)  See  ante  p.  5  c.  Crow  v.  Edwards,  n.  (1). 

25 


194  Austin  vt.  GxavA«.        SwiiirEiu>'8  Case. 

[77  a] 
s-^^ss^^w/  Austen  vs.  Gebtas. 

upon  B  promif  e  to  deliTer  a  bone  for  eleven  ponndi,  for  which  ram  the  pltiattff 
waa  to  become  bound  with  aufficient  surety  by  writing  obligatory,  assumpsit  doei 
not  lie  without  averring  a  tender  of  the  obligation  sealed,  setting  forth  the  sum, 
that  the  court  may  judge  of  its  sufficiency. 

A  promise  to  deliver  a  horse,  in  consideration  of  money  paid  by  <be  plaintiff,  who 
was  an  infant,  is  not  void,  but  voidable  by  the  infant  only. 

1  Ro.  19.  Ante  '^  ^^6  aa9Ufnpsit  before,  by  Austen  plaiotiff  againi^ 
scro.^iie^^'  Cr^i'v^B}  judgment  was  given  against  the  plaintiff,  because 
be  did  not  avert  that  be  did  offer  the  bond  ready  sealed, 
and  to  deliver  the  same  to  the  said  Gervas,  neither  did  set 
down  the  sum  in  which  he  should  be  bound  for  the  same 
ten  pounds ;  for  though  it  were  expressly  in^tbe  considerar 
tion  laid  only  that  he  should  be  bound  for  the  payment, 
yet  the  law  required,  that  he  should  be  bouild  in  a  com<- 
petent  sum,  which  is  under  the  judgment  of  the  court, 
and  therefore  must  be  pleaded  expressly,  that  the  court 
may  judge  of  it. 

It  was  fiirthei'  moved,  that  the  conaideratioii  of  the 
money  paid  in  hand  by  the  plaintiff,  being  an  in&nt,  was 
void.  But  to  that  I  answered,  that  because  it  was  deliv- 
ered by  his  own  hands,  it  was  but  voidable,  to  be  recover- 
ed again  by  an  action  of  account.  (1) 

(1)  Infancy  is  a  personal  privilepre  of  which  no  one  can  take  advanta^  i 
but  the  infant  himself;  therefore  bis  contracts,  though  voidable  by  bin, 
will  bind  the  other  party  who  is  of  lull  age;  13  Mass.  237,  Oliver  v. 
Houdlet ;  except  such  contracts  as  necessarily  operate  to  the  infant's 
prejudice.  Ih.  And  the  guardian  of  an  infant  cannot  avoid  a  contract 
made  by  the  infant  from  which  be  derives  a  benefit  76.  See  also  2 
Johns.  279,  Van  Bramerv.  Cooper.  5  Johns.  160,  Hartness  v.  Thompson. 


Swinfsild's  Cask. 
A  prohihitioa  to  the  Coort  of  Requatts  ihaU  be  direeted  to  the  mwton  of.  requests. 
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[77  6] 
CooTE  V8.  Gilbert.  v-^-n^*^^ 

'  Thon  irt  ft  thief  ttnd  hast  ■tolen  a  trae/  not  actionable.    Wbnla  apoken  are  to  be 
taken  tn  mUiori  Mensu, 

Adriak  Coote  brought  an  action  upon  the  case  against  Browni.  i.  R.2. 
Adrian  Gilbert,  for  saying  *  thou  art  a  thief  y  and  hast  stolen  H?n!*io*tc. 
a  tree:     Issue  not  guilty,  and  found  for  the   plaintiff;  p^^^^^^   2 
and  yet  it  was  adjudged   against  himi  for   the   special  ^  J^'  ^\ 
words,  though  they  come  under   the   word  andy   are   in  9.  ActioVfor' 
common  sense  to  be  understood  to  be  but  a  verifying  i^^'thouut'a 
and  making  good  of  the  general  word  thirfy  and  then  ^oiInl°^e?^ 
tree  shall    be   understood  rather   a  tree   standing   than  |^i°'n4.^' 
felled;  which  is  wood,  and  the   law  strains  not  to  hurt  F^i^i.^^t; 

1  Kol.  o\.    tut," 

but  to  heal.     Yet  Towse  cited  a  judirment  in  the  King's  position  of 

nix«T\<  /.I  »»»^  1  1       wordi  accord- 

Bench,  (7  Jac.)  given  for  the  plamtin   upon  these  words,  ingto  the  best 

^•thou  art  a  thief y  and  hast  stohn  trees  out  of  L  S.  his  ^l*^'s^\eli4. 

orchard y  and  I  ham  speni  one  hundred  pounds  and  I  will  f^^Zd!^ 

spend  another  to  hang  thee.^     Which  case  we  allowed  f^"f^"^* 

not,  though  it  were  somewhat  stronger  than  the  cause  at  ?5!^j,^^*J^* 

the    bar.  thief,  and  hast 

So  note,  words  are  taken  best  for  the  speaker,  yea,  and  not  actionable'. 
though  some  cannot  stand  with  that  construction,  as  here  taken  in  imitoH 
the  word  stolen;  so  there  is  one  rule  for  deeds,  another  for  •*~"- 
words,  note  that. 

(1)  See  ante  p.  6,  Miles  v.  Jacob,  n.  (1) 


Owen  vs.  Holt. 

The  Dutchy  Court  of  Lancaster  has  no  jurisdiction  in  respect  of  the  pezaon,  nor 
of  lands  of  the  sulyect 
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Saint  John  va.  Saint  John. 


[78] 
N.^-v'^w'  Saint  John  va.  Saint  John. 

A  party  in  pleading  need  not  aver  a  fact  which  %  ill  be  intended  unless  the  contruy 

be  shown  by  the  other  party. 
Wlien  there  is  no  act  passed  or  record  made  of  a  parliament,  it  is  considered,  in 

law,  as  no  parliament,  though  the  journal  be  full  j  but  yet  an  action  lies  for  a 

false  return  thither. 

Action  on  the  Saint  John  brought  an  action  of  debt  for  forty  pounds 
foJ'not^reSm:  against  Saint  John,  bailiff  of  Stockbridge,  upon  the  statute 
*^8°'^®**"'-  of  21  H.  6.  for  not  returning  him  burgess  of  the  same 
town,  for  the  last  intended  parliament.  And  where  the 
words  of  the  statute  are,  that  the  sheriff  shall  send  his 
precept  to  the  mayor,  if  there  be  no  mayor,  then  to  the 
bailiff.  The  plaintiff  declared,  that  the  sheriff  had  made 
his  precept  unto  the  bailiff,  without  averring  that  there 
was  no  mayor.  And  now  after  a  verdict  for  the  plaintiff, 
this  was  moved  in  arrest  of  judgment.  But  the  court  was 
of  opinion  clearly,  that  it  was  good,  for  we  shall  not  in- 
tend that  there  is  a  mayor  except  it  be  showed,  and  if 
there  were  one  it  should  come  properly  in  the  other  side.  (] ) 
And  though  the  parliament  was  as  none,  because  there 
was  no  act  nor  record  of  it,  yet  this  action  may  lie,  for 
there  was  a  return  of  the  writs,  and  many  sittings. 

(1)  See  anU  p.  71,  Sfeerley  v.  Wood,  n.  (2.) 


1  Ro.sg.  PI.l. 
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Admiralty.  DoN  DiEGO,  &C.   Va.   JoLLIFF. 

Prohibition  lies  to  the  Admiralty  for  holding  plea  of  matters  not  within  its  juris- 
diction. 

Admiralty  has  no  jurisdiction  of  any  matters  arising  on  any  continent,  port  or 
haven,  but  only  upon  the  sea. 

A  libel  in  the  Admiralty  against  three  defendants,  alleges  that  two  of  them,  on  the 
high  seas,  &c.  with  force  and  violence  took  two  ships  and  their  lading ;  that 
they  were  carried  into  Ireland  and  came  to  the  hands  of  the  third  defendant ; — 
held  that  the  charge  against  the  third  defendant  stood  by  itself,  as  one  at  land, 
and  a  prohibition  was  granted.  (1) 

2  Saund.  260.         DoN  DiEGo  Serviento  de  Acuna,  ambassador  leiger  for 
2iVt?°'cm]''  ^^^  King  of  Spain,  libelled   in  the  Admiralty  Court,  as 

case  est  denie 

'^nJm   ^^  (^)  '^^^^  doctrine  is  denied  in  the  case  of  Radley  v.  Egglesfield,  2 

13  R.  i.  cap.  6.  Saund.  260.  That  was  an  action  on  the  statutes  13  R.2.  c.  5. 15  R.  2.  c.  3. 
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procurator  general  for  all  his  master's  subjects,  against      [78  a] 
Sir  Richard  Bingley  for  two  ships  and  their  lading  of  di-      "-^"VT^ 
vers  kinds  of  goods  of  the  subjects  of  the  King  of  Spain  the  Admiralty 
generally,  and  not  naming  them,  adduct.  ad  port  de  Mun-  d^ue^tle^^ 
stetj  in  the  preface  of  the  libel  generally  against  them  all»  cowUiofib 
and  then  proceeds,  and  charged  them  severally  thus ;  that  p[*iJ^^^^°** 
Jolliff  and  Tucker  captain,  pirattB  in  aUo  mariy  mare  bel' 
lico  dictas  naves  aggressi  sunt^  et  per  vim  et  vioUniiam 
took  them,  and  that  they  were  iidducta  in  partes  Hibemim^ 
and  that  they  came  to  the  hands  of  Sir  Richard  Bingley, 
and  he  converted  them  to  his  own  use,  (not  saying  where,) 
and  refuseth  to  render  them,  being  required,  &c.     Here-  Po«t- 1**- 
upon  Sir  Richard  Bingley  prayed  a  prohibition,  and  two 
days  were  given  to  the  ambassador's  counsel.     And  now 
Montague,  the  King's  serjeant,  for  the  ambassador,  said, 
that  he  could  not  sue  for  these  goods  at  common  law,  be- 
cause he  was  not  proprietary. 

Secondly,  that  piracy  did  not  change  property,  no  more  3  Cro.  685. 
than  theft  at  land. 

Thirdly,  that  the  cause  begun  at  sea,  and  therefore 
originally  belonged  to  the  admiralty.  But  all  this  not-  t  Saund.  260. 
withstanding,  the  court  with  full  and  clear  consent  award- 
ed a  prohibition  for  that  part  of  the  suit  only  that  con- 
cerned Sir  Richard  Bingley,  allowing  clearly  that  they 
might  proceed  against  Jolliff  and  Tucker  for  that  part  of 
the  suit  that  did  distinctly  concern  them,  because  it  was 

and  2  H.4.C.  11.  for  suing  in  the  Admiralty  for  a  matter  determinable  at 
common  law.  The  ship  and  goods  in  question,  in  that  case,  were  taken 
from  the  defendant  on  the  hi^h  seas  by  a  Scotch  privateer  as  prize,  car- 
ried by  the  privateer  into  Scotland  and  there  condemned  in  the  Admiralty 
as  prize.  The  privateer  aflerwards  sold  them  to  another  who  sold  them 
again  on  the  land  in  Scotland  to  the  now  plaintiff,  who  brought  them  into 
England  in  the  river  Thames,  and  the  now  defendant,  the  original  own- 
er, having  notice  of  it,  arrested  the  ship  and  goods  in  the  Admiralty  in 
England,  and  there  libelled  them.  The  question  was  whether  the  de- 
fendant was  within  the  penalty  of  these  statutes,  and  the  court  decided 
that  he  was  not ;  that  where  a  taking  on  the  sea  is  the  original  founda- 
tion of  the  suit  in  the  Admiralty,  as  it  is  here,  the  Admiralty  may  proceed 
to  try  and  determine  it,  notwithstanding  another  claims  property  by  sale 
made  on  land  after  such  taking  supposed  to  be  made  ;  that  the  principal 
matter  in  this  case  was  the  taking  at  sea,  of  which  the  Admiralty  has 
jurisdiction,  and  upon  that  all  the  rest  depends  ;  and  that  the  property 
of  the  plaintiff's  could  not  be  examined  unless  the  taking  be  determinea, 
which  is  of  Admiralty  jurisdiction. 
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[78  6]  laid  down  upon  the  high  sea.  But  because  Bit  Richard 
^-^"^^■^^^  Bingley  is  not  said  to  have  had  any  hand  in  the  first  tak- 
ing at  sea,  but  a  part  by  himself,  in  that  the  goods  came 
after  to  his  hands,  and  were  converted  by  him  to  his  own 
use,  which  is  his  particular  charge,  that  part  of  the  suit 
belongs  not  to  the  AdmiraPs  Court,  because  it  is  not  laid 
to  be  done  at  sea.  Nay,  more,  it  is  so  laid  in  the  libel, 
as  it  must  needs  be  understood  to  be  done  in  the  port  of 
Mnnster,  or  at  land  in  Ireland ;  for  it  is  said,  that  thejr 
were  brought  ad  pattes  Hibernian  (not  maris  Hibemici^) 
so  it  must  be  understood  upon  the  continent,  and  then 
follows,  that  they  came  to  Bingley's  hand,  which  must  be 
understood  there,  no  other  place  being  assigned, 
r  70 1  Now  the  whole  court  resolved  clearly,  that  the  admi-> 

^  -*  ralty  of  England  can  hold  no  plea  of  any  contract,  but 
Mo.  814.  Ant.  ^uch  as  riscth  upon  the  sea.  No,  though  it  rise  upon  any 
**•  continent,  post,  or  haven  in  the  world,  out  of  the  king's 

dominions,  for  their  jurisdiction  is  limited  by  the  statutes  to 
the  sea  only  ;  for  the  admiral  is  for  the  seas,  and  the  court 
for  maritime  causes.  And  therefore  if  any  stranger  or 
other  will  seek  justice  at  the  hands  of  the  king  of  England, 
for  wrongs  done  him  out  of  his  dominions,  he  must  seek 
it  in  those  courts  that  have  jurisdiction  over  the  cause. 
Now  if  the  cause  rise  at  land,  or  in  a  port  (for  no  port 
is  part  of  the  sea,  but  of  the  continent)  then  he  cannot 
sue  in  the  admiralty,  but  he  must  sue  in  the  courts  of 
common  law,  which  have  unlimited  power  in  causes 
transitory.  And  then  it  must  be  so  laid,  that  it  may  give 
jurisdiction.  And  this  suit  against  Bingley  is  no  other 
than  a  mere  action  of  trover  and  conversion,  as  Bawtry 
and  others  of  the  Serjeants  confessed. 
Now  to  the  objections. 

1,  To  the  first.  The  cause  being  laid  at  land  no  man 
may,  by  a  new  found  form  of  suit,  draw  it  ad  (Mud  exa- 
men,  but  he  must  submit  his  forms  to  the  law,  and  not 
e  contra, 

2.  To  the  second.  The  original  charge  is  not  piracy,  for 
though  he  calls  them  pirates,  yet  the  charge  of  taking  the 
goods  is  only  per  vim  et  tnoten/tam,  as  the  taking  of  the 
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goods,  and  the  proceeding  is  civil,  not  criminal.  And  if  [79  a] 
it  were-  laid  piracy,  all  that  should  come  in  upon  evi*  ^"-^^v^^ 
dencoi  the  trover  and  conversion  would  be  the  property, 
taking  and  conversion.  And  if  it  were  piracy  indeed,  yet 
buying  in  an  open  market  without  fraud  would  defend  the 
buyer.  And  now  the  question  is  not  who  hath  right,  but 
where  the  right  shall  be  tried. 

To  the  third.     Bingley's  charge  stands  by  itself,  as  one  '* 

at  land,  and  Justice  Warberton  said,  that  the  death  of 
a  man  in  great  ships  might  be  tried  either  before  judges 
at  land  by  the  common  law,  or  before  the  admiral,  by  the . 
special  law  in  that  behalf.  And  this  prohibition  was  the 
rather  allowed  to  Bingley,  because  it  was  prayed  before 
any  proceedings  in  the  admiralty,  further  than  the  libel, 
which  in  itself  warranted  the  prohibition.  Vide  residuum 
infra.  113,  114. 

And  note,  that  the  same  day  Sir  John  Watts,  Captain 
Newport,  and  others,  prayed  a  prohibition  in  the  cases  of 
Monsieur  Villiers,  governor  of  Deepe,  for  spoil  done  at 
Cape  de  Vert,  which  they  would  have  surmised  to  have 
been  done  at  land  at  Guiney.     But  because  it  did  not  m.  9.  Jac. 
appear  so  in  the  libel,  and  because  they  had  suffered  it  to  eiJitCo.'tll 
proceed  to  sentence,  it  was  denied,  and  they  left  to  their  iSi.^'icr. 
remedy  upon  the  statute,  if  there  were  cause.  97.3Cr.fi96. 
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M.  9  Jtc. 

Prohibition  will  be  granted  to  the  Admiralty  for  holding  plea  of  an  agreement  put  the  Admiralty. 

in  writing  in  a  foreign  land,  though  the  breach  alleged  be  on  the  high  seas,  and  Conulans  97. 

though  the  libel  alleged  it  to  be  ii^  jmriadietitmem  maritimam.  f  j^*  ^  \^ 

12  Co.  103 

Palmer  libelled  in  the  Admiralty  for  an  agreement 
made  at  sea,  for  well  transporting  of  sugars,  againt  Pope, 
and  that  the  agreement  was  put  in  writing  in  Barbary, 
and  that  the  sugars  were  spoiled  at  sea.  And  hereupon 
a  prohibition  was  granted ;  but  if  the  writing  had  not 
been  at  land,  under  seal,  but  a  simple  remembrance  of 
the  agreement,  it  had  been  otherwise ;  48  E.  3.  2.  F.  N. 
B.  118.  g.  10  H.  7.  Temps  E.  1.  Avowry  192.  8  E.  2.     45 
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[79  6]      E.  3.  7.  R.  2.  Statham.      6  H.  6,  2  H.  4.  6.  H.  6.      And 
^-^"v^^     the  Stat,  primos  pontes  is  only  for  death  and  mayhem ; 
and  Sir  John  Watts  had  a  prohibition  against  Alanso  de 
Valosce,  ambassador  of  Spain,  for  attaching  of  tobacco  at 
M.9Jac.         jj^jjj  here,  which  one  Cqrvero,  subject  to  the   king  of 
Spain,  brought  hither,  and  which  the  ambassador  libelled 
to  belong  to  his  master  as  confiscated,  as  all  other  his 
goods  were,  for  the  property  of  goods  here  at  land  must 
be  tried  by  the  common  law,  however  the  property  be 
guided, 
poit.  213.       .      Also  Jennings  libelled  in  the  Admiralty  against  one 
Audley,  upon  a  contract  said  to  be  made  apud  Malaga 
inter  districtum  Maris  vocdt.  the   Straits  of  Gibraltar 
infra  jurisdictionem  maritimam;  and  because  it  appear- 
[80]        ed  the  contract  was  made  at  the  island  of  Malaga,  prohi- 
bition was  granted,  for  it  was  not  regarded,  that  he  added 
if^ra  jurisdictionem  maritimam  J  which  appeared  contrary. 
Vide  infra.  212, 


Newman  vs.  Moore. 

A  special  traTene  of  the  matter  of  a  plea,  after  a  full  confeaaion  and  avoidaiice  of 

the  whole,  was  held  good  on  Bpecial  demurrer. 
An  immatenal  trayerae  may  be  waived  bj  the  adverse  party,  and  a  traverse  taken 

on  the  inducement. 

Southampton.        Thomas  Newman  brought  a  second  deliverance  against 
ssjac^Rot.      Nicholas  Moore,  for  taking  his  beasts  at  Froyle  in  quo^ 
^".m^^*  ^^^  ^^  vocat.   Brock's  close.      The  defendant  avows 
iRoU^  m    ^^^  taking,  and  shows  that  Sir  Pexal  Brocas  was  seized  of 
Wmch.  Ent.     the  place,  inter  aUa^  in  his  demesne  as  of  fee,  and  held 
the  same  of  the  late  queen  in  chief,  and  so  seized,  devised 
a  rent  of  ten  pounds  a  year  out  of  the  said  lands  to  the 
said  Nicholas  Moore  for  the  term  of  his  life,  with  a  clause 
of  distress,  and  likewise  devised  two  parts  of  the  land 
of  Luhe  hmd    "'^to  the  now  Pexal  Brocas  and  the  heirs  of  his  body,  and 
hoiden  in  chief,  ^j^^^^  j^^  distrained  the  beasts  of  the  plaintiff  in  the  two 
parts  of  the  said  close,  as  for  the  rent  behind  ;  the  plaintiff 
confesseth  the  seizing,  tenure,  and  devise,  and  conveyed 
the  third  part  to  four  heirs,  whereof  one  Becket  was  one, 
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and  then  conveyed  the  fourth  part,  being  the  twelfth  part      [80  a] 
of  the  whole,  to  one  Jepson,  who  demised  the  twelfth  part     ^■^'v-^^ 
unto  him,  by  force  whereof  he  was  of  the  twelfth  part 
possessed,  and  so  possessed  put  in  his  beasts  into  the  said 
twelfth  part,  and  the  defendant  took  them. 

The  avowant  conveyed  unto  the  said  Jepson  as  well 
the  two  parts  devised  as  the  said   twelfth  part,  and  then 
shows,  that  Jepson  did  demise  both  the  one  and  the  other 
to  the  plaintiff,  by  force  whereof  he  was  possessed  of 
both,  and  so  possessed  put  in  his  beasts,  absque  hoc,  quod 
pradictua  Thomas  Newman  de  prod.  12  parte  tenement.  Traverse,  con- 
prad,  cum  pertinentiis  in  Froyle  pradict,  tanium  possessi-  avoVATn^. 
onat.  exietens  poeuit  averia  suaprad.  in  preed.  triginta  ^^•^^• 
acris  pastura  cum  pertinentiis^  fyc.  in  qu%l>us,  et  sicui 
idem  Thomas  superius  aUegavit.     Hereupon  the  plaintiff 
demurred  in  law,  and  for  cause  of  demurrer  showed,  that 
the  avowant  had  both  confessed,  avoided  and  traversed 
the.  plaintiff's  plea,  and  also  that  he  had  traversed  that 
which   the  plaintiff  had  not  alleged,  sciL   the  tanium. 
And  it  was  without  argument  ruled,  that  the  devise  of 
the  rent,  by  the  name,  out  of  all  the  lands,  was  good  as 
out  of  the  two  parts  only,  by  the  meaning  of  the  statute, 
against  the  opinion  obiter  in  Butler's  case  and  Baker's,  as  Co.  l.  in.  b. 
it   had  been  formerly  adjudged   upon   the  same  bill  be*  8  Co!  84!  b. 
tween  Eustace  Barton,  plaintiff,  and  the  same  Nicholas 
Moore,  avowant,  in  the  Common  Pleas,  Trin.  6  Jac.  Reg. 
Rot.  707.  which  is  the  case  reported  by  my  lord  Coke  lib, 
8.  83.  b. 

But  for  the  form  of  the  traverse  it  was  argued  to  be  Traverse  upon 
nought,  because  the  avowant  had  confessed  as  much  as  is^^d.wi, 
the  plaintiff  had  pleaded,  that  is  to  say,  the  lease  of  the  vTu^h.'se. 
twelfth  part,  and  then  added  the  lease  of  the  two  parts,  acco'd. 
which  stood  well  with  the  plaintiff's  plea,  and  did  avoid 
it,  and  therefore   he  should   have   rested  there  ;  and  then 
the  traverse  should  have  come  on  the  other  side  to  that 
lease  of  the  two  parts!     For  now  it  was  said,  that  the 
issue  upon  this  traverse  might  put  the   plaintiff  to  a  mis- 
chief, for  if  he  were  possessed  of  more  than  of  the  third 
part  discharged,  then  so  much  as  he  pleads  it  should  be 
20 
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[80  6]  found  against  him,  and  yet  hje  were  not  to  be  charged. 
^^^^^^''^^^  And  yet  the  plea  was  holden  good,  and  judgment  given 
for  the  avowant.  (1)  For  it  was  showed  to  the  court, 
that  in  the  former  case  between  Barton  and  Moore,  the 
pleading  was  altogether  the  same  with  this,  the  same 
traverse  and  demurrer,  with  the  clause  especially  as- 
signed, as  it  was  here,  and  the  point  argued,  and  after- 
ward by  the  order  of  the  court  overruled  and  left,  and 
commanded  to  argue  only  the  matter  in  law,  which  was 
also  adjudged  for  Moore,  the  avowant,  though  in  the 
report  of  the  case  there  is  no  mention  made  of  this  point 
of  the  traverse. 

Now  for  the  objection  made  against  this  traverse,  which 
makes  a  show,  T  declared  my  opinion,  that  if  it  had  been 
found  upon  issue  taken  upon  the  traverse,  that  the  plain* 
[81]  tiff  had  been  possessed  of  more  than  the  twelfth  part  of 
the  land  discharged  as  of  the  full  third  part  or  the  like, 
and  of  no  part  of  the  rest  of  the  land  charged,  that  it  had 
been  found  for  the  plaintiff. 

For  upon  the  disclosing  of  the  case  it  appears  plainly, 
that  the  effect  and  end  of  the  issue  is,  whether  he  were 
possessed  only  of  land  discharged,  or  as  well  of  land 
charged  as  discharged,  and  not  of  what  part  of  those 
lands,  for  that  is  not  the  substance,  though  it  be  the  letter 
of  the  issue. 

It  was  also  said,  that  every  man  will  be  presumed  to 
know  his  own  case,  and  sro  it  shall  be  accounted  his  folly 
if  he  have  mistaken  his  part.  But  yet  it  was  agreed  by 
the  whole  court,  that  the  avowant  might  have  rested  upon 
his  plea,  as  a  confession  and  avoidance  without  the  trav- 
erse ;  and  that  the  traverse  might  better  have  come  oki 
the  plaintiff's  side. 


(J)  The  contrary  doctrine  was  held  in  Bedel  v.  Lull,  Cro.  Jac.  221. 
X  elv.  151.  S.  C.  13  Mass.  520,  Oystead  v.  Shed.  1  Saund.  22.  n.  (2) 
6  Co.  25,  Helyar's  case.    Cro.  Eliz.  16],  Mannings  v.  Townsend.    An 


immaterial  traverse  is  a  defect  in  form  which,  though  good  after  verdict 
or  on  general  demurrer,  is  bad  on  special  demurrer.  1  Saund.  14.  n. 
(2)  In  i  Saund.  207  c.  n.  (5)  it  is  said  that  it  is  difficult  to  reconcile 
the  judgment,  in  the  case  in  the  text,  with  the  opinion  of  the  court ; 
because  the  court  were  of  opinion  (and  rightly)  that  the  traverse  was 
immaterial,  and  a  judgment  that  such  a  traverse  is  no  cause  of  special 
demurrer  seems  inconsistent  with  the  authorities. 
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And  therefore  I  am  of  opinion,  that  since  the  confea-  [81  a] 
sion  and  avoidance  was  of  the  same  effect  and  conse- 
quence with  the  traverse,  and  so  surplusage,  though  it 
were  no  just  cause  of  demurrer,  yet  the  plaintiff  might 
have  waved  that  traverse,  and  maintained  his  possession 
of  the  part  discharged,  absque  hoe^  that  he  was  possessed 
of  the  part  charged,  modo  el  forma  protU ;  and  so  the 
issue  would  have  risen  upon  his  traverse  material,  not 
upon  the  others  immaterial.  (2) 

(H)  See  1  Saand.  S2,  n.  (2).  Post  103.  Digby  v.  Fitzhurbert    1  Chitty 
597.  accord. 


Stqner  vs.  Gibson. 

There  may  be  a  plea  jmm  darrtm  eontimuMU  of  a  deauner,  m  weU  m  after  iwae.* 
If  issue  or  demurrer  be  joined  on  such  plea,  the  court  must  consider  the  first  de- 
murrer, and  if  upon  that  the  plaintiff  could  not  hare  judgment,  he  cannot  npon 
the  latter  issue.    8eeu9,  if  the  first  issue  had  been  to  the  country.  TennJFIill.  IS 

Stoner,  administrator,  plaintiff,  against  Gibson  defend-  coTenante  in  a 
ant,  in  an  action  of  debt  upon  an  obligation.    The  defend-  f^lor^tm.  m. 
ant  pleaded  that  the  obligation  was  with  condition  for  i\^,'S}' 
performance  of  covenants  of  a  deed  poll,  and  pleaded 
that  he  had  performed  them  all,  not  showing  what   they 
were.  (1)     Whereupon  the  plaintiff  demurred  in  law  ;  and 
the  plea  upon  the  demurrer  was  adjourned  from  Oetah. 
Mich,  last  to  this  Octab.  HiU.  at  which  day  the  defendant 

*  This  doctrine  is  doubted,  6  Mod.  9,  Maple  v.  Heydon.  See  bIso 
Arch.  CivU  Pleading  354.  2  Tidd's  Pr.  778.  Chitty  on  Pleadinar  635. 
Com.  Dig.  tit  Abatement,  I.  34,  35.  Matter  of  defence  arising  alier  the 
commencement  of  the  suit  must  be  oleaded  puis  darrein  coTt/tntiance, 
and  cannot  be  given  in  evidence  on  tne  general  issue.  4  Barn.  &>  Cres. 
390,  Lee  v.  Levy. 

(1)  In  debt  on  bond  conditioned  for  performance  of  covenants,  the 
defendant  cannot  plead  performance,  without  first  praying  oyer  of  the 
condition  and  setting  it  out  in  hate  verha^  and  then  stating  the  whole 
substance  of  the  indenture  or  deed  poll  (as  the  case  may  be,)  containing 
such  covenants,  and  making  a  profert  of  it.  2  Saund.  409,  n.  (2.)  See 
also  the  form,  1  Saund.  51,  Gainsford  v.  Griffith.  The  plea  therefore  in 
this  case  seems  to  be  bad  because  it  neither  prayed  c^er  of  the  condi- 
tion, nor  set  forth  the  covenants  to  be  performed.  Oyer  cannot  reguWly 
be  prayed  of  any  deed  of  which  froftrt  is  not  made ;  but  if  if  »e,  and 
the  deed  is  set  out,  it  is  but  form,  and  good  on  generjJ  demurrer. 
1  Saund.  8,  Jevens  v.  Harridge.  2  Mass.  494,  Erskine  v.  Townsend.  If 
profai  be  omitted  when  it  ought  to  have  been  made,  the  advsrsaiy  csn- 
not  have  oyer,  but  must  demur.    Steph.  on  Pi«  88. 
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[61  b]      pleaded,  that  since  the  last  continuance,  adl.  sinc^  Octab. 
^•^^^^"^     Mich,  last,  from  which  day  the  said   plea  was  continued^ 
till  this  Octab.  HiUar.  the   plaintiff's  administration  was 
revoked  and  committed  to  the  defendant. 
Plea  puif  dar-      And  it  was  agreed  that  upon  these  adjournments  and 
ance  after  de-  continuanccs  of  dcmurrers,  the  plaintiff  might  be  nonsuit 
m^VcT^'35,  ^^  ^^^  ^^7  ^"  another  term,  whereunto  it  is  adjourned,  and 
Sy.'m.  pT.4o'  ^^  ^^^  same  reason  he  may  plead  a  plea  puis  darrein  con- 
^  tinuance.     And  it  was  also  agreed,  that  if  he  or  the  plain- 
tiff should  here  take  issue  or  demurrer  upon  this  plea,  yet 
the  court  must  consider  also  upon  the  first  demurrer  ;  for  if 
upon  that  standing  confessed  by  the  demurrer,  the  plaintiff 
could  not  have  his  action,  the  court  cannot  give  judgment 
for  him,  howsoever  the  latter  issue  or  demurrer  pass.    But 
otherwise  it  were  if  the   first  had  been  an  issue,  for  then 
nothing  were  confessed  to  his  prejudice,  and  then  that  had 
been  utterly  relinquished  by  a  second  issue   on  demurrer, 
%Udre.   Carter's  R.  f.  134, 
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An  action  lies  for  calling  one  a  thief  after  a  pardon  general  or  apecial. 

fs'L^ot^'      ^u^^^NGTON  brought   an   action   of  the   case   against 

Caiiin^^a  maiJ  Wilklns,  and  declared,  that  1  Martii  10  Jac.  the  defend- 

pardon, general  ^"^  ^ad  spokcu  to  him  thcsc  words,  viz.  A6  (meaning  the 

863^ 872^p^8t:  plaintiff)  is  a  thief,  and  why  will  you  take  his  part  ?     To 

AnietAc!^'  ^^^^^  ^^^  defendant  pleaded,  that  1  Jlugusti  36  Eliz.  the 

M'r2i7;m  P'^'^^'^  did  Steal  six  sheep  of  one  /.  S.  by  force  whereof, 

m        '     '  &c.  and  so  he  justifieth  them.     The  plaintiff  by  protesta- 

tion  saith,  that  he   stole   not  the  sheep,  and  pleads  the 

general  pardon,  7  Jac.  and  avers  that  he  is  none  of  the 

persons  excepted.     Whereupon  the  defendant  demurred 

in  law..    And  now  this  term  it  Was  adjudged  for  the  plain- 

2Bmi  47  s  d,  ^^^'  ^^^  ^^^  ^^^^^  ^^"'^  ^^""^  ^^  Opinion,  that  though  he 

52."6Co.47.    ^^^^  a  thief  once,  yet  when   the  pardon  came,  it  took 

a^Co.6.i3.b.  away  not  only^xgnam  but  reatum,  for  felony  is  contra 

coronam  ct  dignitatem  regis.     Now  when  the  king  had 

discharged  it  and  pardoned  him  of  it,  he  hath  cleared  the 
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person  of  the -crime  and  infamy,  wherein  no  private  per-      [Bl  c] 
son  is  interested  but  the  commonwealth,  whereof  he  is  the    ^-^^^/'^^^ 
head,  and  in  whom  all  general  wrongs  reside,  and   to 
whom  the  reformation  of  all   general   wrongs   belongs. 
And  therefore  suits  for  defamation  by  private  persons  in        rg2] 
Spiritual  Courts  are  pardonable  by  the  king,  even  after  *  ^^-  ^• 
sentence,  because  though  they  be   sued  sometime  by  the  ^ 
party  grieved,  yet  he  is  not  but  in  the  nature  of  an  inform- 
er, and  the  sentence   is  not  to  give  him  amends,  but  pro 
salute  animaj  for  example's  sake.     And  so  are  the  suits  in 
the  Star  Chamber.     And  to  show  the   force  of  the  king's 
pardon,  the  chief  justice  then  cited  two  books,  1  and  2  E. 
3.  Fitz.CoronsB  281,  154,  wherein  it  is  adjudged,  that  if  in  Ant  67.  Char- 
an  appeal  of  felony,  the  defendant  do  offer  trial  by  battle,  B.  2. 
the  plaintiff  may  counterplead  it,  by  saying  the  defendant, 
being  apprehended,  escaped,  or  brake  prison,  which  pre- 
sumes a  guiltiness.    And  yet  those  books  are  ruled,  that  if 
the  king  pardon  that  breaking  of  prison,  the  defendant 
shall  be  restored  to  the  battle,  and  the  counterplea  taken 
away.     And  yet  the  reason  of  the  presumption  of  the 
guiltiness  is  the  same  after  pardon  as  it  was  before.     But 
the  reason  of  the  case  is,  that  the  king's  pardon  doth  not 
only  clear  the   offence  itself,  but  all  the  dependencies, 
penalties  and  disabilities  incident  unto  it,  and  that  against 
the  appellant.     For  though  tKe  appellant  hath  an  interest  5  Co.  47.  a. 
in  the  original  fact,  which  the  king  would  not  discharge  u.  tl 
as  against  him,  yet  in  the  breaking  of  the  prison  he  had 
none  but  oblique.     And  it  was  said,  that  he  could  no 
more  call  him  thief,  in  the  present  tense,  than  to  say  a 
man   hath  the  pox,  or  is  a  villain,  after  he  be  cured  or 
manumissed,  but  that  he   had  been  a  thief  or  villain  he 
might  say.     And  it  was  held  no  great  difference,  though  cr.Jac.678 
this  had  been  a  special  pardon,  and  not  known  to  the  de- 
fendant, for  he  must  take  heed  at  his  peril  that  he  do  no 
man  wrong.     And   there  is  no  necessity  nor  use  of  slan- 
derous words  to  be  allowed  to  ignorants.    But  it  may  well 
be,  that  if  a  man  had  committed  felony,  and  got  a  secret  Ant.  67.  Syd. 
pardon,  yet  another  man  not  knowing  of  the  pardon  may  fame  a  suffi- 
justify  the  apprehending  of  him  for  felony,  because  it  is  ad-  to^'^r^tftTr"* 

felony.    Lon- 
don. 
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[82  a]      yancement  of  justice  ;  even  as  a  common  Voice  and  fame 
^-^^v^^      is  a  sufficient  warrant  to  arrest  for  felony,  though  the 
Fdge'impris-    samo  be  uot  truc.     But  so  it  is  not  to  call  him  thief, 
onment,  B.  16.  foy  ^y^^^  jg  neither  necessary  nor  advanceth  nor  tends  to 
justice.    Vide  residuum  supra.  See  for  the  force  of  a  par- 
don in  parliament,  C.  lib.  8.  13,  14.  and  my  discourse 
upon  it  there.  (1) 

(3)  This  case  is  cited  with  approbation  by  Starkie  in  his  Treatise  on 
Slander,  p.  180. 


HiU.  10  Jac. 
Rot  1769. 


An  action  of 
debt  brought  . 
Mpon  a  lease. 
7  Co.  66.  b. 
1  Ro.459. 
1  Brnl.  75. 
Ooldsb.  129. 
Statute  mer- 
£hant,  Br.  41. 


Nofitine  peena 
is  not  forfeited 
without  de- 
mand. Post. 
133.    Hutt.  S3. 
An  hundred 
pounds  de- 
manded, part 
for  rent;  part 
for  pain,  ludar- 
m«nt  is  divid- 
ed. Extent 
charges  not 
possession  till 
liberate,  Cr. 
Car.  149.  «  Le. 
21,  J8.   2Cr. 
26.  3Cro.  906, 
478.    Post.  89. 
Tender,  B.  20, 
43.  Cr.Jac. 
618.  Cr.  El. 
363.  2Cro.lt6, 
366. 


Grobham  v9.  Thornborough. 

The  extent  of  a  statute  does  not  change  the  possession  of  ttra  land  wtil  Uber^U 

executed. 
In  an  action  of  debt  of  one  hundred  pounds  part  for  rent  and  part  nomine  jmsius, 

the  judgment  may  be  diyided  so  that  the  plaintiff  maj  ncover  for  the  rent  mdj. 

{Vide  pott.  13^t) 
Nomine  pcence  is  not  forfeited  without  demand. 
Want  of  Tenue  is  cured  where  the  adTerse  partj  confesses  the  matter. 

Sir  Richard  Grobham  brought  an  action  of  debt  of 
one  hundred  pounds  against  Thornborough  and  others, 
and  declared  upon  a  lease  made  at  London  of  the  manor 
of  Leckford  Richards,  in  the  coupty  of  Southampton,  and 
of  a  capita]  messuage  in  the  same  county  of  Southamp- 
ton, and  four  closes  pasture  to  the  same  messuage  adjoin- 
ing, lying  in  Leckford  in  the  same  county  of  Southamp- 
ton, &c.  rendering  one  hundred  and  twenty  pounds  a  year, 
with  a  nomine  pcsna  of  eight  shillings  a  day  for  nonpay- 
ment, and  then  shows  that  sixty  pounds  was  behind  for 
half  the  year,  at  such  a  feast,  and  so  remained  behind  by 
the  space  of  a  hundred  days,  making  forty  pounds,  so  to- 
gether the  one  hundred  pounds.  The  defendant  confess- 
ed the  demise,  and  pleaded  an  extent  of  the  land  by  a 
stranger,  upon  a  statute  acknowledged  before  the  demise, 
but  shows  that  the  liberate  was  executed  after  the  rent 
due  :  whereupon  the  plaintiff  demurred,  and  judgment  was 
given  for  him  for  the  sixty  pounds  rent,  because  it  was  due 
before  the  liberate  executed.  (1) 

(1)  On  a  statute-staple,  or  recoj^nizance  in  the  nature  of  a  statute- 
fltaple,  if  the  conuwr  cannot  be  found  within  the  staple^  nor  his  goods  to 
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And  though  the  lease  were  ill  laid  in  the  declaration,  [82  6] 
inasmuch  as  the  capital  messuage  is  laid  in  no  town,  but  v^»^n^^^ 
in  the  county  at  large,  neither  can  be  holpen  by  the  town 
set  for  the  four  closes,  for  the  sentence  is  perfected  for  the 
house  and  finished  before ;  yet  that  fault,  being  but  want 
of  visne^  is  cured,  because  the  defendant  hath  confessed 
the  lease. 

But  for  the  forty  pounds  pain,  it  was  adjudged  against  ^**^^. 


the  plaintiff,  because  he  laid  no  actual  demand  of  his  hurts  not 
rent  at  the  day,  without  which  a  pain  is  not  forfeited.  (^)  Tenair  con- ' 
Though  a  demurrer  confess  the  fact  well  pleaded,  yet  if  ^Mer  ^Oo. 
the  defendant  here  had  demurred,  he  might  have  taken  iiffj^l^'pt^; 
advantage  of  the  ill  laying ;   but  here  the  defendant  did  ^^j^J^}^ 
both  admit  the  lease  by  pleading  the  extent  to  defeat  it,  Rich's  case. 

/         .       ,.  ,      L  »  .  'Ohterretho 

and  yet  more  did  confess  it  directly  by  a  bene  et  verum^  reason  of  the 
&c.     And  a  lease  so  made  is  good.  (3)  Go^!S0°i<3> 

, 686. 

the  value  of  his  debt,  the  first  process,  afler  the  certificate  under  seal 
.in  chancery,  is  a  writ,  in  nature  of  an  extent,  to  take  the  body,  land  and 
goods,  which  is  returnable  into  chancery.  The  sherifi^,  afler  the  extent, 
cannot  deliver  the  lands  to  the  conusee,  but  must  seize  them  into  the 
king's  hands ;  and  in  order  to  get  possession  of  them,  the  cantuee  must 
sue  out  a  liberate^  which  is  a  writ  issuing  out  of  chancery,  reciting  the 
former  writ  and  return,  and  commanding  the  sheriff  to  deliver  to  the 
eonusee  all  the  lands,  &c.  if  the  conusee  will  have  them,  by  the  extent 
and  appraisement  made  thereof,  until  lus  debt  shall  be  satisfied.  2  Tidd's 
Prac.  949. 

g)  1  Saund.  287,  b.  in  natia,  accord. 
)  In  an  action  of  debt  for  use  and  occupation,  it  is  not  necessary  to 
set  forth  any  demise  of  the  premises,  nor  for  what  term  they  were  de- 
mised, nor  what  rent  was  payable,  nor  for  what  length  of  time  the  de- 
fendant held  and  occupied  the  premises,  nor  when  the  sum  demanded 
.became  due,  nor  for  what  space  of  time,  nor  where  the  premises  lay. 
6  T.  R.  62,  Wilkins  v.  Wingate.  6  East  348,  King  v.  Fraser.  6  T.  R. 
63,  Stroud  v.  Rogers,  n.  (b.) 


VlRELT   VS.    GUNSTONK.  Tq^, 

A  writ  of  inqaity  of  damtget  directed  to  the  iheriir  cumot  be  executed  by  the 
bailiff  of  a  liberty. 

Thomas  Virblt  brought  an  action  of  the  case  against  i^orfbik  ff. 
Roger  Gunstone,  clerk  in  the  king's  bench,  for  calling  {jjJ^Rot* 
him  perjured  fellow,  and  had  judgment  by  nihil  diet. ;  ^-  ciec^. 
and  thereupon  had  a  writ  of  inquiry  of  damages  to  the  fellow,  i  Cr. 

^  n       /  ©  519. 4  Co.  65.  b. 
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[83  a] 

BrcifdcBr.  19. 
Inquiry  of  dam 
agcB  by  in- 
quest of  office 
by  a  baily  of 
liberty. 


Return  of  a 
sheriff  false  in 

2Cro319. 


sheriff  of  Norfolk^  thus ;    Praceptum  est  vie.  quod  per 
sacramentum  duodedm  probarum  et  legalium  hominum  de 
balliva  sua  diligenter  inquirat  qum  damna,  ^c.     Where- 
upon the  sheriff  returned,  Quod  mandavit  Johanni  GesU 
ingham  ballivo  libertatis  Rad,  Hare  mil.  hundredi  de 
Blackclose  cui  execut.  prad.  brev.  totaliter  restat.  fiend,  et 
quod   alibi  infra    Com.  prad.  per  se  fieri  non  potuii. 
Qui  quidem  ballivus  sic  sibi  respondit.      And  so  sets 
down  an  inquisition  before   the  bailiff,  and  forty  pounds 
damages.     Hereupon  a  writ  of  error  was  brought  into  the 
exchequer  chamber,  and  agreed  by  all  the  judges  that 
the  return  was  insufficient,  for  it  was  apparently  untrue, 
and  against  law,  because  the  warrant  was  directed  to  the 
sheriff  himself  to  be  executed  in -any  part  of  his  shire,  and 
no  venue  contained  in  this  inquest  of  office,  as  there  is  in 
other  writs,  which  entitles  the  bailiffs  of  liberties.     But 
yet  the  court  would  not  reverse  the  judgment,  because 
there  were  diverse  of  the  like,  both  in  the  king's  bench 
and  common  pleas,  especially  in  Suffolk  and  Norfolk  in 
later  times. 


Co.  Ba. 


Pasch.  IQJac. 
in  Co.  B.  it 
yfOB  adjudged, 
&.C.  that  alter 
an  administra- 
tion commit- 
ted, the  ordi- 
nary hath  not 
power  to  dis- 
j)ose  of  the  rest 
of  the  goods  to 
the  children  of 
the  intestate, 
but  by^he  in-  ^ 
tent  of  the  stat. 
of  21  H.  8.  they 
shall  remain  to 
the  administra- 
tor. 1  Cro.  202. 
V.  Winch  Re- 
porUll.  The 


Slawney's  Case. 

The  ordinary  cannot,  by  stat.  21.  H.  8.  order  distribution  of  the  surplus  of  an  intes- 
tate estate,  among  the  kindred  of  the  intestate. 

The  meaning  and  exposition  of  statutes  and  obligaticvis  are  to  be  judged  by  courts 
of  common  law. 

In  the  prerogative  court.  Sir  John  Bennet,  the  judge, 
according  to  the  custom,  hath  taken  bonds  of  one  Slaw- 
ney,  upon  granting  of  an  administration,  upon  the  condi- 
tions usual  th«re ;  whereof  one  is,  that  the  administrator 
shall  dispose  of  the  surplusage  of  the  goods,  after  the 
debts  and  legacies  paid,  according  to  the  direction  of  the 
court.  Whereupon,  the  intestate  having  left  a  wife,  to 
whom  the  administration  was  committed,  the  judge  did 
now  find  a  surplusage  in  her  hands,  and  did  sentence  that 
she  should  give  certain  portions  to  certain  of  the  kindred  of 
her  husband,  being  not  of  his  children  ;  whereupon  a  pro- 
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hibition  was  prayed  in  her  behalf.     And  the  court  was  of      [83  6] 
clear  opinion,  that  whereas  the  statute  of  21  H.  8.  ap-     ^"^^^/'^^ 
points   the   administration  to  be  granted,  &c.  and  that  CrdlnLy  upon. 
the  ordinary  shall  take  sureties  for  the  administration  of  of  uie"go^6?f 
the  goods  of  the  dead,  that  the  ordinary  may  not  impose  s®/°i|*i5i*®* 
any  other  or  further  condition  upon  the  bond ;  and  though  ]^^^\^L^' 
the  ordinary  will  pretend  that  the   true   administration  MesmeCa. 

,     .         ,  .  ,  ,     ,  „  Palm.  627. 

mentioned  m  the  statute  is  to  be  extended  as  well  to  icr.  62/20. 
the  disposition  of  the  surplusage,  as  to  the  debts  and  19^1,8^1.  Joucl*' 
legacies,  yet  that  is  not  under  their  judgment ;  for  they  ^^g't ^9"^^ ac^ 
must  take  their  bond  according  to  the  law,  (1)  and  when  ^^J^i^te^d 
it  is  sued,  the  meaning  and  exposition  of  the  statute,  (2)  ^^J^^^'^  ^ 
and  of  the  condition  of  the  obligation,  both  are  to  be  10.  de  distribu- 
judged  by  the  courts  of  common  law.     And  I  said,  that  if 
a  man  observe  well  the  statute  of  21  H.  8.  cap  5.  he  shall 
perceive,  by  preferring  the  wife  and  children  to  the  admin- 
istration, that  the  statute  did  imitate  the  mind  of  the 
intestate   to  prefer  them   that  it  is  like  he  would  have* 
preferred  if  he  had  made  a  will,  which  must  be  by  giving 
the  profit  of  the  estate,  and  not  only  labor  and  dolour,  in 
suing  and  being  sued,  to  bring  in  and  defend  the  estate,  carter's  R.  r. 
and  then  to  give  this  vast  power  to  the  ordinary  to  give  J^*  ^°^'  ^' 
the  surplusage   where  he  will.     To  which  opinion  and 
reason  the  rest  of  the  judges  did  incline.     Infra,  191. 

But  yet  the  cause,  with  the  consent  of  Sir  John  Bcnnet  "«*^y»  ^^■ 
himself,  was  referred  to  the  order  of  Serjeants  Harris  and 
Hutton,  who  were  of  counsel  for  the  prohibition. 

(1)  By  the  common  law  no  person  had  a  right  to  administer.  It  was 
discretionary  in  the  ordinary  to  grant  administration  to  whom  he  pleased, 
till  the  statute. 21  H.  8,  which  gave  it  to  the  next  of  kin;  and  if  there 
were  persons  of  equal  degree,  whichever  took  out  administration  first 
was  entitled  to  the  surplus.  To  prevent  this  injustice,  the  statute  22  and 
23  Car.  2.  c.  16  was  passed,  by  which  administrators  were  required  to 
make  distribution  of  the  surplus  among  the  wife,  children,  or  next  of 
kindred  of  the  intestate,  &c.  and  the  ordinary  was  also  required  to 
take  bonds  of  the  administrator  for  that  purpose.  The  case  in  the  text 
is,  therefore,  to  this  point,  no  longer  law  in  England* 

(2)  Where  the  spiritual  court  incidentally  determines  any  matter  of 
cunimon  law  jurisdiction,  such  as  the  construction  of  an  act  of  parlia- 
ment, otherwise  than  the  common  law  requires,  prohibition  lies  af>er 
sentence  ;  although  the  objection  do  not  appear  upon  the  face  of  ttie 
libel,  but  is  collected  from  the  whole  of  the  proceedings  below.  5  East 
345,  Gould  V.  Gapper.    See  idso  3  East  473.  S.  C. 

27 
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[84] 


Dilapidations* 
S  Inst.  43.  Ant. 
83.  2  Ro.  305. 


i  Cr.  388. 
12  Co.  27. 
2  Inst.  614. 
Buls.  dd  R.  f. 
48.  Ro.  1.  R. 
337.  2Cro.388. 
1  Co.  42.  Moor, 
840.  Court  Ec- 
clesiastical 
cannot  exam- 
ine a  delin- 
quent upon 
oath. 

Court  ecclesi- 
astical cannot 
interpret  a 
statute.  Not 
161. 


Spendlow  vs.  Smith« 

Ecclesiastical  courts  cannot  euimiM  a  deliiiqa«]it  on  o«tli. 
Statutes  concening  eccleaiastical  courts  must  be  expounded  by  th«  cooits  of 
common  law. 

Spendlow,  parson  of  Skitoa  in  Norfolk,  sues  Sir  Wil- 
liam Smith,  of  Essex,  executor  of  one  Smith,  the  last 
parson  there,  for  dilapidations,  in  the  arches.  And  among 
other  things,  there  was  a  question  about  a  lease  for  years, 
which  was  alleged  to  be  taken  by  Sir  William  Smith  in 
his  own  name,  but  coTenously«in  trust,  and  for  the  use  of 
the  said  Smith  the  parson,  whereupon  they  would  put  Sir 
William  Smith  to  his  oath,  to  answer  concerning  the 
covin ;  whereupon  the  court  granted  a  prohibition  quoad 
examining  of  him  upon  his  oath  concerning  the  covin ; 
for  though  the  original  cause  belong  to  their  cognizance, 
yet  the  covin  and  fraud  is  criminal ;  and  the  avowing  of 
it  to  be  bona  fide  is  punishable  both  in  the  sU^r  chamber 
and  by  the  penal  law  of  fraudulent  gifts,  and  therefore 
not  to  be  extorted  out  of  himself  by  his  oath.  Also  the 
exposition  of  the  statute  13  Eliz.  cap.  IQ.  of  dilapidations, 
and  what  shall  be  covin  or  not  within  the  law,  rests  not 
in  them  to  judge,  but  in  the  courts  of  common  law.  (1) 

(1)  See  the  next  preceding  case  and  n.  (2.) 


Waste. 

Surrey.  Tr. 
12  Jac.  Regis. 
Rot.  489.  Mo. 
871.  1  Brnl. 
241.  3  Cr.  46. 


Skeat  vs.  Oxenbridge. 

A  writ  of  waste  wanting  substance  was  held  to  be  good  by  reason  of  unifonn  prac- 
tice since  the  writ  came  in  use. 

A  feoffment  to  the  use  of  the  husband  and  wife  for  their  liTes,  sad  after  their 
decease  to  the  use  of  the  hein  of  the  body  of  the  husbaad  or  the  body  of  the 
wife  to  be  begotten,  gives  an  estate  to  the  wife  for  life  only,  and  an  estate  taU  to 
the  husband. 

Edward  Skeat  brought  an  action  of  waste  against 
Oxenbridge  and  Etheldred  his  wife,  and  the  writ  was 
de  omnibus  terris  et  gardinis  in  L.  de  quibus  Edwardus 
Skeat ^  gen.  y  jam  defunctus^  fuit  seisiius  in  domin.  sua  ut 
defeodo,  et  sic  inde  seisitus  existens^  post  quartum  diem 
Febr.  An.  27  If.  8.  inde  feoJavU  Ednmndum  SUfisU  et 
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aL  ad  uaum  prad.  Edwardi  Skeat  defuncti  et  prad.  Ethn  [84  a] 
ddredf  pro  termino  vUarum  eorumy  et  earum  alterius  dii^  v.^*v-^ 
tius  fnventi$f  et  pot/  dseesswn  prad,  Edwardi  Skeat 
defuncti  et  Etheldred,  ttme  ad  ueum  haredum  de  corpore 
pradicti  Edwardi  SketU  defuncti  procreand.  super  corpus 
prted.  Etheldred.  After  a  verdict,  upon  isiue  nul  waste,  i  Cr.  isi,  246. 
found  for  the  plaintiff,  exception  was  taken  to  the  writ, 
because  be  did  not  laj  the  feoffment  to  be  made  to  the 
feoffors  and  their  heirs,  without  which  there  could  be  no 
inheritance  in  cestuy  que  use,  and  by  circumstance  and 
consequence  no  disinherison,  as  to  the  action  of  waste 
imports,  which  was  agreed  to  be  true.  Yet  it  was  judged 
for  the  plaintiff,  because  the  clerks  of  the  chancery  af- 
firmed and  showed  their  books,  that  they  had  used  this 
form  always  in  that  case  since  the  making  of  the  statute. 
And  the  delaration  proceeded  further  in  that  case,  and 
laid  the  seisin  in  fee  as  it  must. 

So  note,  a  new  writ  in  the  form  allowed  wanting  sub-  Wntc  of  wuta 
stance,  by  the  practice  since  it  came  in  use,  though  it  be  It^ce^aiiowed 
late ;  for  the  plaintiff  in  this  case  might  have  had  his  writ  praSl^e!* Z**^ 
general,  and  then  there  had  been  no  question  of  it,  for  ^^[^^t"^ 
the   general   writ  should  have  been  maintained  with  a  ■p^ciai. 
special  declaration,  as  it  is  common  in  many  cases.     And 
the  like   precedent  with   the   principal  was   shewed   by 
Brownlow,  7  E.  6.  Ter.  Pasch.  Rot.  918.  inter  Gawnium 
Carew  tnU.  ei  T%omam  Carew  et  Elizabetham  sa  fern,  in 
fvast. 

Vide  for  the  like  upon  a  writ  of  Cui  in  vita,  39  H.  6. 
38.  Pitz.  N.  B.  193.  M.  8  E.  3.  391. 

In  this  case  it  was  holden  clear,  that  Etheldred,  the  TaiibywUt 
wife,  had  but  an  estate  for  life,  and  that  the  entail  and  ^^'^' 
inheritance,  by  the  form  of  limitation  super,  rested  only  in 
the  husband,  Edward  Skeat.     It  is  all  one  as  if  it  had 
been   haredibus  Edwardi  Skeat  de  corpore  suo  super 
corpuSf  fyc. 


212  Cumberland  v$.  CouNXEfls  Dowager. 

[88] 
'^^'^v"^/  Cumberland  vs.  Countess  Dowager. 

The  writ  of  estrepment  may  be  directed  either  to  the  tenant  and  hia  aerranti;  or  to 
the  sheriff,  or,  if  he  be  a  party,  to  the  coronera. 

If  it  be  directed  to  the  tenant  and  his  serranta  and  they  commit  waate,  it  is  a  con- 
tempt for  which  they  may  be  unpriaoned ;  mcM;  when  it  ia  directed  to  tlie  sheriff 
Of  coroners,  though  they  have  notice  of  it. 

EatrepfMfit  of        EsTREPMENT  judicial  WRS  awarded  out  of  the  court  to 

divers  forms.  i        «    .        i 

fiCo.  116.  b.  the  coroners  of  the  county  of  Westmoreland,  in  the  action 
of  waste  brought  by  the  Earl  of  Cumberland  against  the 
Countess  Dowager,  because  the  Earl  was  sheriff  of  the 
same  shire,  by  which  writ-the  coroners  were  commanded 
to  suffer  no  waste  to  be  done  in  the  lands,  d^c. 

Now  this  term,  oath  was  made  in  court,  that  the  lady^s 
people  had  done  waste  afler  ihe  writ  published  and  made 
known  unto  them,  yet  the  court  would  not  commit  them, 
because  it  was  not  a  writ  directed  immediately  to  the  lady 
and  her  servants  commanding  them  to  do  no  waste,  as  it 
might  have  been,  and  then  it  had  been  immediate  con- 
tempt to  the  court.  But  here  the  coroner  himself  is  to 
provide  against  the  waste  by  taking  posse  comitatus,  if 
there  be  no  remedy,  or  the  like. 


Day  vs.  Savadge. 

A  custom  of  a  city  that  the  mayor  and  aldermen  ahaU  certtiy  a  eoatom  which  con- 
cerns the  interest  of  the  corporation,  is  void. 

Such  custom  is  not  triable  by  certificate,  but  by  jury. 

Customs  of  London  which  are  to  be  tried  by  certificate,  are  such  aa  are  in  the  na- 
ture of  local  laws,  peculiar  to  the  city,  bat  general  to  all  the  citixena,  anch  as 
that  of  foreign  attachment,  Slc. 

Such  customa  are  alao  to  be  tried  by  jury  if  they  are  pat  in  issue  in  the  King's 
courts. 

An  act  of  parliament  made  againat  natural  equity,  aa  to  make  a  man  a  judge  in  hia 
own  cause,  is  void. 

Where  a  corporation  is  interested  in  the  issue,  it  is  a  good  canae  of  challenge 
that  the  juror  ia  a  corporator* 

Browniow.  Tr.      Matthew  Day  brought  an  action  of  trespass  against 

12Jac.Rot.619.    ,,^-  ,.  ,  ^  -^, 

Custom  of  John  Savage  for  taking  away  a  bag  of  nutmegs.  The 
tify\heir  CUB-  defendant  pleaded  that  the  city  of  London  is  an  ancient 
nruiTCfh^  city,  and  so  had  been  time  out  of  mind,  and  that  the 
?i7i"joaes4i2;  ^^J^^^  Citizens  and  commonalty  had  been  all  that  time  a 
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corporate  body,  and  seised  of  a  bank  or  wharf  in  London,      [85  a] 
called  Queen-hithe,  and  by  all  that  time  have  used  to     ^^^•"v^^ 
have  and  take  for  goods  laid  upon  the  same  wharf,  to  be        *     '      * 
conveyed  from  thence  by  water,  of  persons  not  lawfully 
thereof  discharged,  whar&ge,  that  is  to  say,  a  halfpenny 
for  every  porter's  burthen  there  laid  to  be  so  conveyed  ; 
and  for  default  of  pfiyment,  to  distress  such  goods  upon  the 
said  wharf,  by  a  person  by  the  mayor  to  be  appointed  for 
the  collection ;  and  then  shows,  that  two  persons  unknown 
brought  two  porters'  burthens  of  the  goods  of  the  said 
plaintiff,  being  no  person  lawfully  discharged,   whereof 
the  bag  of  nutmegs  in  question  was  part,  and  laid  them 
upon  the  said  wharf  to  be  conveyed  by  water  ;   and  that 
the  defendant,  being  appointed  collector,  &c.  demands 
two  halfpence,  and  because  they  were  not  paid,  distrain- 
ed, &c.  as  was  lawful  for  him  to  do.     The  plaintiff,  by 
way  of  replication,  confessed  all  the  bar  in  general,  and 
laid,  that  within  the  said  city  there  was,  and  time  out  of 
mind  had  been,  a  custom,  that  all  the  freemen  of  the  said 
city,  had  beenj  and  ought  to  be  discharged  of  the  said 
payment  of  wharfage  of  their  goods,  and  averred  that  he 
was  a  freeman  of  the  said  city,  &c.     The  said  defendant 
said,  that  there  was  no  such  custom  within  the  said  city^ 
et  hoc  paratus  eat  verificare  uH  et  qtMndo  ei  prout  curia 
congideramt ;   and  then  adds  a  surmise  thus ;  auper  quo 
prted.  Joh.  Savadge  dicU  quod  in  civiiate  prad.  there  is» 
and  time  out  of  mind  hath  been,  a  custom,  that  when  any 
issue  i&c.  upon  any  custom  of  the  said  city  is  joined, 
though  the  mayor,  commonalty  and  citizens  be  parties  to 
the  action,  the  mayor  and  aldermen  of  the  city  have  used 
to  certify  to  the  justices  the  truth  of  such  custom  ;  and 
that  the  said  custom  and  all  other  customs  of  the  said 
^city,  by  authority  of  parliament,  in  the  seventh  year  of 
Richard  the   second,    was   confirmed;    and   prayed   the 
king's  writ  to  the  mayor  and  aldermen  of  the  said  city  to 
certify,  6lc,     And  the  said  plaintiff  saith,  that  the  said 
issue  ought  to  be  tried  by  jury,  and  not  by  certificate,  and 
that  such  custom  alleged  by  the  defendant  for  the  trial  by 
certificate  ut  aupra^  is  against  the  law  and  common  re^-^ 
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[65  6]      son,  and  prajreth  judgment,  ud  that  the  cause  may  be 
"^^"^^^"^     tried  by  jury;  whereupon  the  defendant  demurreth. 

After  some  arguments  at  the  bar  pro  et  contra^  inrhecein 
nothing  was  questioned  but  whether  the  custom  in  this 
apecial  case  were  good,  that  the  mayor  and  aldermen 
should  certify  a  custom  which  concerned  the  interest  of 
the  corporation  whereof  they  were  a  part,  the  court  now 
being  agreed  determined  to  give  Judgment,  and  intreated 
[86]       me  to  pronounce  it  for  them  ail  \  and  so  we  gave  jttdg<- 
1  Cro  617.       ment,  that  this  custom  was  not  to  be  tried  by  certificate, 
but  by  the  jury ;  whereof  I  gave  three  reasons. 
1.  The  first,  that  it  was  not  properly  a  custom,  but  a  kind 

of  prescription,  or  in  the  nature  of  a  presoriptioo,  and 
then  clearly  it  was  not  within  their  custom. 
^  Secondly,  that  it  was  no  such  custom  as  was  within  the 

reason  or  meaning  of  that  special  peculiar  form  of  trial 
by  certificate,  that  was  granted  and  used  in  London. 
^  Thirdly,  it  was  against  right  and  justice,  and  against 

natural  equity  to  allow  them  their  certificate,  wherein 
they  are  to  try  and  judge  their  owncanse* 
CuBtom  aguiMt      ^^  ^  ^^^  ^^^  **  **  apparent,  that  as  Savadge  pleads  it 
'utotiiS *°*  ^^  ^®  ^*^y^»  '^  ^  *  va^T^  prescription  in  the  corporation, 
own  CUM.        and  if  he  had  joined  unto  it  (as  he  owght  to  have  done)  the 

Custom  ud  ^    ..      .  ^      .  .       ^  ,  .1., 

praroription,     pomt  of  djscnarge  of  citizens  expressly,  as  be  did  gener«« 
«nd"d^ero]bce.  ^^^J^  Under  the  name  of  person  discharged,  it  had  bean  a 
mere  satire  prescription  throughout,  and  so  pleaded. 

Now  though  he  omitted  that  part,  yet  when  it  comes  to 
be  showed  oa  the  other  side,  if  it  be  true,  it  appears  to  be 
a  branch  of  the  said  prescriptios,  and  of  the  same  natvre, 
and  no  custom. 

And  yet  it  is  true,  that  being  pleaded  apart  by  itself 
by  the  inhabitants  as  to  a  discharge  of  fireemen,  it  must 
be  pleaded  by  way  of  custom,  and  not  by  way  of  pre*- 
scription ;  not  because  of  the  nature  of  the  thing,  but  be* 
cause  the  freemen  cannot  prescribe  in  their  persoos, 
and  therefore  are  allowed  to  lay  a  cuatcmi  for  their  dis- 
cbarge ;  so  that  naturally  a  prescription  or  a  thing  pre* 
scriptible  is  to  be  laid  where  by  law  it  may  be,  asKl  not 
by  way  of  custoni,  and  where  it  cannot  be  by  law,*  and 
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therefore  is  pleaded  by  way  of  custom ;  the  pature  of  the      [86  a] 
thing  is  not  chaoged,  but  still  remains  a  prescription  in     wv^^^ 
his  kind,,  though  it  be  allowed  to  be  pleaded  by  way  of 
custom  for  necessity's  sake.     And  this  learning  appears  i  imt.  s.  b. 
well  in  Grateward's  casCi  Co*  lib.  6.   59.  b.  where  it  ap- 
pears, that  a  thing  lying  properly  in  prescription,  as  com- 
mon did  in  that  case,  being  an  interest  which  must  inhere 
in  some  body,  cannot  be  pleaded  by-way  of  custom,  nor 
cannot  stand  by  custom  where  it  cannot  stand  by  prescrip- 
tion, as  there  they  would  have  made  it  for  inhabitants 
that  are  not  permanent  to  prescribe ;  but  yet  common  for 
copyjiolders  in  the  lord's  soil  is  allowed  to  be  pleaded  by  4  Co.  si,  32. 
custom  for  necessity's  sake,  whereas  in  the  soil  of  another, 
it  must  be  laid  by  prescription  in  the  lord ;  and  yet  the 
nature  of  both  is  a  prescription. 

Bttt  a  matter  of  discharge  as  the  principal  case  is,  and 
discharge  of  tithes,  as  Gateward's  case  says,  may  be  laid 
by  way  of  custom;  for  that  is  not  an  interest,  but  an  ex- 
emption, not  positive  but  privative  of  the  general  posses- 
sion. So  it  is  indeed  but  an  exception  out  of  the  interest, 
and  in  truth  should  be  so  pleaded  as  in  the  principaL 

To  the  second  point,  this  privilege  of  London  is  to  be 
understood  of  such  customs  as  are  of  the  nature  of  local 
laws,  peculiar  laws  for  that  city,  general  to  all  the  cili- 
zenst  differing  from  the  general  law  of  the  kingdom ;  such 
as  Littleton  calls,  in  bis  chapter  of  Burgage,  the  customs 
and  usages  in  many  boroughs ;  and  samples  them,  that  the 
younger  son  shall  inherit,  that  the  wife  shall  have  the  customi  in 
whole  land  in  dower,  and  that  their  houses  and  lands  are  Lo°<^o°- 
devisable.    Such  are  the  customs  in  London,  of  foreign  at- 
tachment, 7  E.  6«  Dyer  8&.  and  3  EHe.  Dyer  196.  and  the 
custom  5  E.  4.  fo.  ^  that  if  a  debtor  become  fugitive, 
he  may  be  arrested  before  the  day  of  payment.     And  Co.  3  or  409  8  Co 
5.  lib.  fol.  83,  Saelliog's  case,  that  if  one  citizen  be  in-  126.  a. 
debted  to  another  in  a  singfe  contract,  it  shall  be  equal  to 
an  obligation.   And  21  E.  4.  16,  74,  75.   And  21  £.  3.  46,  Dyer  247. a. 
a  good  case  to  this  very  purpose,  where  in  an  assise  of  ^^* 
fresh  force,  in  the  court  of  Oxford,  it  was  pleaded  that 
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[86  6]      the  custom  pf  the  town  wae,  that  if  a  man  had  possession 

^-^"v*^     of  lands  by  forty  weeks,  he  could  not  be  put  out  but  by 

the  king's  writ :  whereupon  the  other  would  have  taken 

issue  no  such  custom.      But  it  was  resolved  that  this, 

1  Cro.  617.        being  the  law  of  the  city,  was  not  to  be  tried  by  jury,  but 
by  the  judges  as  a  matter  of  law,  and  so  indeed  in  nature 
of  a  demurrer. 
[87]  And  the  reason- thereof  is,  that  the  judges  of  every 

place  are  supposed  to  have  knowledge  of  the  laws  of  the 
place  whereby  they  do  judge,  and  to  have  customaries 
among  them;  and  therefore  in  suits  in  their  own  courts 
do  determine  them,  as  the  judges  at  the  common  law  do, 
in  the  king's  courts,  judge  the  general  customs  of  the 
whole  kingdom,  being  the  common  law.  And  so  in  Lon- 
don, by  special  privilege,  they  certify  also  their  customs  of 
this  nature  into  the  king's  bench,  which  other  towns  do 
not.  But  their  customs,  even  those  that  are  their  local 
laws,  are  triable  by  jury  if  they  come  to  issue  in  the 
king's  courts.  And  agreeing  with  this  was  found  and 
showed  a  precedent,  Mich.  37.  38  Eliz.  Rotulo  418.  in  Ijie 
common  pleas,  London,  between  Bilford,  plaintiff,  and 

2RO.580.  Lowe,  defendant,  in  an  action  upon  the  case  for  certain 
parcels  of  plate.  And  the  issue  was,  whether  the  custom 
of  London  were,  that  there  was  a  common  market  in 
London,  for  all  goods  in  all  open  shops,  all  days,  except 
Sundays  and  holy  days,  from  the  sunrising  to  the  sunset ; 
and  concluded,  ei  hoc  paraii  9uni  verifieare^  ubi  et  quan- 

Cttttom  of        do  ac  prout  curia  consider averit.     And  then  the  defend- 

London  to  cer-  ii-  •/•!  .i*-..  ■! 

tify  their  cub-  ants  made  their  surmise  for  the  trial  of  their  custom  by  the 
rec!>rLr.^^Cr.  mouth  of  their  recorder,  and  prayed  a  writ  accordingly. 
And  it  was  granted  returnable  in  Trinity  term,  and  con- 
tinued per  non  mieit  bre,  until  Octabis  Mich.  And  then 
it  was  entered,  that  the  conclusions  of  the  defendant's 
plea  ought  to  have  been,  et  de  hoc  ponit  se  super  ptUriam : 
whereupon  the  plea  was  so  made  and  issue  taken,  and, 
upon  venire  fae.  to  the  sheriff  of  London,  found  for  the 
plaintiff,  and  had  judgment.  Which  is  a  stronger  case 
than  this  at  the  bar. 


Car.  617. 


Jones  412. 
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And  further  in  the  principal  case  it  cannot  properly  be  [87  a]  ' 
said  to  be  a  custom  of  the  whole  cily,  nor  for  all  the  citi-  ^^"v^*^ 
zens  personally^  as  all  the  customs  in  the  nature  of  laws 
are,  and  as  the  form  of  surmise  for  the  trial  doth  import; 
for  it  concerns  only  the  body  corporate  of  the  city,  and 
the  place  Queen  Hithe  only  where  the  profit  ariseth,  and 
where  the  distress  is  to  be  taken  for  it. 

As  to  the  third  point,  the  books  are  full,  that  challenges 
are  allowed,  where  the  issue  concerns  a  city  or  corpora- 
tion, and  they  are  to  make  the  pannel,  or  where  any  of 
their  body  be  to  go  on  the  jury,  or  any  of  kin  unto  them,  ^^'  ^'  *''*• 
though  the  body  corporate  be  not  directly  party  to  this 
suit:  for  which  purpose  see  15  E.  4.  18.  28.  ass.  18.  21  E. 
4.  11.  where  a  dean  and  chapter  bringing  an  assize,  a 
juror  was  challenged,  because  he  was  brother  to  one  of 
the  prebendaries. 

Now  if  such  challenges  be  allowed  where  an  attaint 
lies  for  a  false  verdict,  much  more  here,  where  there  is  no 
way  to  reverse  a  false  certificate ;  and  yet  it  is  true  that 
the  certificate  is  no  judicial  act,  but  ministerial.  And 
therefore  if  the  certificate  be  false,  the  party  shall  have 
his  remedy  by  action  of  the  case,  and  that  not  against 
the  recorder,  but  against  the  mayor  and  aldermen  ;  for  it 
is  their  certificate  by  their  recorder,  and  so  is  the  plead- 
ing and  surmise ;  and  the  writ  to  certify  is  a  warrant  to 
them,  which  takes  away  one  defence  made  against  their 
partiality  to  themselves,  that  they  did  not  certify,  but 
their  recorder.  As  whefe  a  grant  is  of  a  cognizance  of 
pleas  to  be  holden  before  the  steward  of  the  grantee,  licet 
the  grantee  fuerit  pars ;  but  there  the  steward  is  judge 
himself,  and  not  the  grantee,  as  the  king's  judges  are 
between  him  and  the  parties ;  but  here  the  recorder  is  but 
their  mouth  to  speak  for  them,  as  they  command  him. 

By  that  which  hath  been  said  it  appears,  that  though 
in  pleading  it  were  confessed,  that  the  custom  of  certifi- 
cate of  the  customs  of  London  is  confirmed  by  parliament, 
yet  it  made  no  change  in  this  case,  both  because  it  is 
none  of  the  customs  intended,  and  because  even  an  act  of  ®*'^^;  .9^""^* 

estihlish  cus- 

parliament,  made  against  natural  equity,  as  to  make  a  ^"^  against 

28  natural  equity. 
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[87  h]  man  judge  in  his  own  case,  is  void  in  itself;  (or  jura  natun 

'-^^^'"^^  ra  sunt  immtUabilia.  and  they  are  lege$  hgum. 

Ap.  139.  '  ^  o        -o 


[88]  Lastlow  i^s.  Thomlinson. 

*  De  minimU  rum  curat  lex;  *  therefore  aa  error  in  c«lculatioii  of  a  fractional  part  of 
a  penny,  will  not  be  regarded. 

Lastlow  brought  an  aasumpM  against  Thomlinson, 
ssT^'checq  declaring  that  Thomlinsoii  sold  him  so  many  oats,  as 
Yer"*5*Lo^^*  according  to  the  rate  of  10  shillings  9  pence  for  every 
don.  Assump-  quarter,  shall  amount  to  52  pounds,  to  be  delivered  such 
767. 2  Cro.  '  a  time,  which  money  the  plaintiff  promised  to  pay  such  a 
'      '  time  ;  and  that  the  said  oats  after  such  a  rate,  came  to 

96  quarters  and  6  bushels,  which  the  defendant  Hath  not 
delivered;  to  his  damage,  &c.  Upon  issue  non  asaumpait 
it  was  found  for  the  plaintiff.  And  upon  judgment  a  writ 
of  error ;  and  error  assigned,  that  96  quarters,  and  6  bush- 
els of  oats,  after  the  rate  aforesaid,  came  to  52  pounds  and 
three  farthings,  and  so  no  breach,  because  he  was  not 
bound  to  deliver  so  many.  ^  But  the  judgment  was  affirm- 
ed, both  because  it  was  not  certain,  whether  it  amounted 
_   .  to  any  more,  the  account  was  so  busy  ;  and  also  because 

The  law  re-        .  ^  .,  i      •        ^r     .    .  •  i 

gardeth  not       it  was  uot  possiblo  lu  etiect  to  mmcc  the  measure  so,  as 
■ma^  Mo.      it  shall  hit  the  just  sum ;  as  the  odd  hours  are  not  counted 

298.  Yel.  6.         .      ^,  /,v 

Noy.444.  Dy.    m  the  year.  (1) 

66.  PL  8. — — 

(1)  In  making  payments  it  is  sometimes  not  possible,  from  the  value 
and  divisions  of  the  current  coin,  to  make  the  exact  sum ;  if  the  pay- 
ment be  made  as  nearly  as  it  can  conveniently  be  made,  the  fractional 
part  of  a  small  coin  may  be  neglected ;  it  is  a  trifle.  In  calculating 
interest  there  may,  and  probably  must,  arise  fractions  not  to  be  expressed 
in  the  legal  money  of  account ;  these  fractions  are  trifles,  and  may  be 
rejected.  But  it  seems  that  no  sum  large  enough  to  be  discharged  in 
the  current  coin  of  the  country  is  a  trme  wiUun  the  meaning  of  the 
maxim,  that  the  law  will  not  regard  trifles.  5  Mass.  365,  Boyden  v. 
Moore. 
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[88  a] 
Herrenden  vs.  Palmer.  ^^>/-w/ 

A  demand  against  a  person  on  hi*  own  peraonal  liabilitf,  and  another  demand  on 
his  liability  in  his  repreaentatiTo  character,  cannot  be  joined  in  the  same  action. 

HcRREDEN  brought  an    assumpsit    against   Margaret  London. 
Palmer,  administratrix  of  her  husband,  and  declared  that  uj^on'^roinise. 
her   husband   had   bought   of  him   gold  and  silver  and  Vl^Hili.^eS!' 
pearl,  and  was  indebted  unto  him  for  them  200  pounds,  ^^^  ^^^ 
and  she,  after  his  death,  had  likewise  bought  of  him  pearl,  Lawc'scase, 
for  27  pounds,  and  that  upon  accompt  she  was  found  Jenk.  dent.  ' 

.,,'..  ^         ,  .  ^  ^  .       ,  296.  Mo.  419. 

mdebted  both  those  sums  unto  him,  and  promised  pay-  cr.  ei.  406. 
ment.     Judgment  for  the  plaintiff;  and  assigned  for  error,  i^/^  Ap.  184. ' 
that  the  defendant  was  to  be  charged  by  two  several  Cr.  Jac.  no, 
actions,  because  she  was  charged  in  two  manners,  one  in 
ber  own  right,  and  the  other  as  administratrix^  and  there-^ 
fore  the  judgment  was  reversed.  (1) 

(1)  So  a  count  on  a  promise  made  by  the  defendant,  as  administrator, 
for  money  received  by  him,  or  lent  to  him,  or  on  an  account  stated  for 
money  due  from  him,  as  such,  cannot  be  joined  with  a  count  on  a 
promise  made  by  the  testator.  4  T.  R.  347,  Jennings  v.  Newman.  1 
H.  Bla.  108,  Rose  v.  Bowler.  2  Bos.  &  Pul.  424,  Brigrden  v.  Parkes. 
12  Johns.  349,  Myer  v.  Cole.  And  a  count  in  assumpsit  against  husband 
and  wife  who  was  administratrix,  upon  promises  made  by  the  intestate 
to  pay  rent,  cannot  be  joined  with  counts  upon  promises  by  the  husband 
ana  wife  as  administratrix  for  use  and  occupation  after  the  intestate's 
death.  3  Bam  &  Aid.  101,  Wigley  v.  Ashton.  But  a  count  in  assump-  • 
«tt  on  a  promise  made  by  the  intestate  may  be  joined  with  a  count  upon 
an  account  stated  with  the  administrator,  as  such,  for  money  due  from 
ihit  intesiaU.  1  H.  Bla.  102,  Secar  v.  Atkinson.  Foster  96,  Ellis  v. 
Bowen.  Ex'r.  6  Johns.  11»,  Whitaker  v.  VVhitaker.  8  Johns  440, 
Carter  v.  Phelps.  See  also  10  East  313,  Wilson  v.  Wiggs.  In  1  Chitty 
206,  an  opinion  b  expressed  that  a  count  upon  an  account  stated  by  an 
executor  as  such,  of  money  due  from  him  as  such,  may,  at  the*  present 
day,  be  joined  with  a  count  on  promises  by  the  testator ;  but  the  authori- 
ties are  the  other  way. 

A  misjoinder  of  counts  is  a  fatal  objection  on  demurrer,  in  arrest  of 
judgment,  or  on  error.  4  T.  R.  347,  Jennings  v.  Newman.  1  H.  Bla. 
106,  Rose  V.  Bowler.  2  Bos.  &  Pul.  424,  Brigden  v.  Parkes.  5  East 
150,  Henshall  v.  Roberts.    12  Johns.  349,  Myer  v.  Cole. 

As  to  what  causes  of  action  may  or  may  not  be  joined,  see  Arch- 
hold's  Civil  Pleading  172.  1  Chitty  200.  2  Williams,  Saund.  117.  b.  n. 
(2)  where  the  result  of  all  the  cases  is  said  to  be  that  whenever  the 
same  plea  may  be  pleaded  and  the  same  judgment  given  in  all  the 
courts ;  or  whenever  the  counts  are  of  the  same  nature  and  the  same 
judgment  is  given  on  them  all,  though  the  pleas  be  different,  as  in  the 
case  of  debt  on  bond  and  on  a  muhudus^  they  may  well  be  joined. 
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Nichols  v».  Ratmbreo.     Brinblet  vs.  Partridge. 


[88  6] 


AsmmpsU, 
Suff. 

Jenk.  Cent. 
296.  4  Co.  94, 
17,  38.  Ben. 
150.  Dy.  30.  a, 
Yelv.  m. 
4  Leo.  3.  3  Cro. 
643.  Promise 
for  promise. 
Post.  106. 


Nichols  vs.  Ratnbbed. 

AsMumpsU  will  lie  in  connderttion  of  a  promUe,  witfaoat  &Tetmg  a  pecforminee, 
if  the  matual  promiies  are  made  at  tbe  Mmc  time.  ' 

Nichols  brought  itn  aasumpait  against  Raynbred,  de- 
claring that  in  consideration  that  Nichols  promised  to 
deliver  the  defendant  to  his  own  use  a  cow,  the  defendant 
promised  to  deliver  him  50  shilling.  Adjudged  for  the 
plaintiff  in  both  courts,  that  the  plaintiff  need  not  to  aver 
the  delivery  of  the  cow,  because  it  is  promise  for  promise. 
Note  here  the  promises  must  be  at  one  instant,  for  else 
they  will  be  both  nuda  pacta.  (1) 

(1)  The  same  doctrine  is  recognized  in  4  Co.  92,  Blade's  case.  Post 
101,  Lampleigh  v.  Brathwait.  Yelv.  133,  Bettisworth  v.  Campion.  1 
Saund.  320,  n.  (4.)  Archbold's  Civil  Pleading  100.  Cro.  Eliz.  889,  Lea  v. 
Exelby.  1  Johns.  190,  Tucker  v.  Woods.  12  Johns.  397,  Keap  v. 
Goodrich.  1  Chitty.  PL  297.  3  T.  R.  148,  Payne  v.  Cave.— i6.  653, 
Cooke  v.  Oxley.  Peake  N.  P.  227,  Kingston  v.  Phelps.  I  Wils.  88, 
Martindale  v.  Fisher.  1  Salk.  171,  Thorpe  v.  Thorpe. .  10  Johns.  90, 
Close  V.  MUler.  13  Mass.  406,  Tileston  v.  Newell.  1  Caines  583, 
Livingston  v.  Rogers.  Cro.  Eliz.  137,  Kirkby  v.  Coles.  lb.  543.  Gower 
V.  Capper.  2  Mod.  33<  Smith  v.  Shelbarry.  Com.  Rep.  98,  Thorpe  v. 
Thorpe.  12  Mod.  455.  S.  C.  Cro.  Kliz.  708,  Wichuls  v.  Johns.  Bac. 
Abr.  tit.  ^ntmpsU  (C.)  (F.) 


Checq.  Cham. 
Assumpsit. 
Derby. 
Declaration 
casting  upon  a 
total.     1  Ro. 
396.  Yel.  70. 
Jenk.  Cent. 
297.  Mo.  854. 
K^r.  116.  2Cr. 
69,  602.  Mo. 
708,986.  3  Or. 
681.  Hetly,  84. 
2  Cr.  6%,  69. 
Cr.  Car.  116. 
YeW.  70.1  Cro. 
116. 


B&INSLEY    VS.    PaRTKIOGE. 

Assun^itU  will  lie  Mpon  an  account  atatod,  without  ahowing  for  what  tke  money 
accounted  for  waa  due.  « 

Briqtsley  brought  an  action  upon  assumpsit  against 
Partridge,  declaring  that  he  accounted  for  divers  sums  of 
money  due  to  the  plaintiff  by  the  said  defendant,  and 
upon  the  same  account  the  defendant  was  found  in  ar- 
rearages to  the  plaintiff  7  pounds,  and  that  the  defend- 
ant in  consideration  thereof  did  promise  to^pay  to  the 
plaintiff  the  said  7  pounds,  at  a  certain  day  then  to  come, 
which  he  did  not  pay ;  to  his  damage,  t&c.  Tbe  defendant 
pleaded  non  assumpsit,  whereupon  the  plaintiff  had  judg- 
ment. Tbe  defendant  ^.ssigned  for  error,  that  the  consid- 
eration was  not  sufficient,  because  the  plaintiff  did .  not 
show  wherefore  the  money  upon  the  said  account  was 
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due,  for  moneys  received  or  lent,  or  for  wares  bought  and       [88  c] 
sold.     Notwithstandtng  judgment  was  affirmed,  because     ^-^"n^^^ 
by  the  accounts  the  debt  was  confessed  good,  and  the 
promise  made  thereupon  good. 

(1)  The  common  courts,  as  they  are  usually  called,  in  actions  of 
CMwm/wtl,  are,  IsL  htdebUatus  aaaumpait;  3d.  quantum  meruit;  3d. 
>  quantum  valebant;  and  4th.  Insimul  compuiassent. 

In  these  ^neral  counts,  it  is  unnecessary  to  state  the  particulars  of 
the  plaintiff's  demand.  The  only  reason  why  the  plaintiff  is  bound  to 
show  in  what  respect  the  defendant  is  indebted,  is,  that  it  may  appear 
to  the  court  that  it  is  not  a  debt  of  record  or  specialty,  but  only  on  simple 
^  contract ;  and  any  general  words  by  which  that  may  appear,  are  suffi- 
*  cient ;  and  unnecessary  statenients,  such  as  the  local  situation  of  the 
premises  in  a  count  for  nse  and  occupation,  should  be  avoided,  as  a 
variance  might  be  &tal.    1  Chitty  337. 


Rich  vs.  Sh£ae.  [  89  ] 

Comnb. 
Declaratioii  in  ejectment  mutt  show  in  what  town,  parish,  or  hamlet,  the  demanded 
premifea  lie. 

Rich  brought  an  ejectiane  firma  against  Shore,  and  Land  laid  in  a 
declared,  that  whereas  Hichard  Harris  and  others,  9  Oc-  » town, bad  on* 
tob.  6  Jac.  Regis  at  S.  Gynneys,  in  the  county  aforesaid,  Ant.'^w.'ieii!* 
did  demise,  grant  and  to  farm  let  to  the  defendant  one  ^^'  ^' 
messuage,  four  gardens,  200  acres  of  land,  20  acres  of 
meadow^  80  acres  of  pasture,  16  acies  of  wood,  and  60 
acres  of  heath  and  furse,  with  the  apurtenances,  called 
East  Ditiard  alias  Dtzard  in  the  said  county,  to  have  and 
to  hold,  to  the  said  defendant,  for  five  years,  &c.     The  ' 
defendant  pleads  not  guilty,  whereupon  the  plaintiff  bad 
judgment.     The  defendant  assigned  for  error,  that  the  |{ob.3sr. 
plaintiff,  in  his  declaration,  did  not  show  in  what  town,  Y«J^-  «07. 
parish,  hamlet,  or  place  the  said  tenement,  called  the  East  t  Cro.  sax.  pio. 
Ditzard  alias  Dizard,  lay,  but  in  the  general  county  afore- 
said.    For  that  cause  the  judgment  was  reversed  in  the 
exchequer  chamber  this  Hilary  term  13  Jac. 

Note,  here  is  a  trial  without  a  visne^  if  the  jury  were  Vinu, 
from  Saint  Gynneys ;  and  if  it  were  de  corpore  com.  it  was  the*deciiIrtti*on 
not  good,  for  that  is  not  to  be  allowed,  where  a  nearer  ^L'^atte^u'* 
place  may  be,  but  for  titles,  as  knight  or  not,  or  the  like,  ^"^^eadMt 
which  are  large.  Ante.  as. 


!2i22 


FoxcROFT  t)#.  Lact.     Bati^e  V8.  6ird. 


[89  a] 


Ebor. 
Case. 


Action  lies  for 
slander  to 
many  not 
named  but 
signified. 
Cbecq.  Cham. 
Jenk.  Cent. 
297.  1  Roll. 
75.  2  Ct.  635. 
Post.  252. 
Ant.6. 


Latch.  262. 
Styl.  244,  350. 
Dy.  19.  Styl. 
156.  Cr.  Jac. 
647. 


FoxcROFT  vs,  Lact. 

An  action  lies  for  slanderous  words  uttered  of  soTeral  persons  not  named  but  signi- 
fied and  described}  and  any  one  of  such  persons  may  maintain  an  action. 

FoxcROFT  brought  an  action  of  the  case  against  Lacy 
and  declared,  that  whereas  Lacy  and  four  others  had  a 
suit  in  the  star  chamber  against  the  plaintiff  and  sixteen 
others  concerning  conspiracies,  &c.  and  that  communi- 
cation was  moved  between  John  Walter  and  Rice  Gwyn, 
esquires,  concerning  the  said  suit,  that  the  defendant, 
Lacy,  upon  the  said  communication,  in  their  presence, 
spake  these  words  ;  these  defendants,  innuendo  the  plain- 
tiff and  the  other  sixteen  defendants,  are  those  that  helped 
to  murder  Henry  Farrer,  meaning  one  Henry  deceased, 
who  was  murdered  by  one  Thomas  Oldfield,  who  was 
hanged  for  it ;  to  the  plaintiff's  damage,  &c.  The  de- 
fendant denieth  the  words;  and  found  for  tfie  plaintiff,  and 
judgment  given.  Error  was  assigned  generally,  that  the 
judgment  should  have  been  contrary ;  but  judgment  was 
affirmed ;  for  it  was  holden  that  it  was  sufficiently  laid  to 
entitle  every  one  of  the  defendants  to  a  several  action,  as 
if  they  had  been  specially  named.  (1) 

(1)  In  an  action  of  slander,  two  or  more  persons  may  join  as  plaintifia 
where  their  joint  interest  has  been  affected.  Thus  where  a  libel 
reflects  upon  two  partners  in  their  trade,  they  may  join.  3  Bos.  &,  PuL 
150,  Cooke  V.  Batchelor.  2  East  426,  Maitland  v.  Goldney ;  and  two 
jointenants  or  coparceners  may  join  in  an  action  of  slander  of  their  title  to 
the  estate.  2  Saund.  1 17.  a.  n.  (2.)  But  unless  a  joint  interest  be  affected, 
several  actions  should  be  broug^ht,  though  the  same  words  be  spoken, 
or  libel  published,  concerning  several  persons.  Cro.  Car.  512,  Smith  v. 
Cooker. 


Checq.  Cham. 


DeTon. 
MUaumming 
hurts  not. 
Jenk.  Cent. 
197.  2Cr.247, 
fi69.  Yel.ft. 
Mo.  298.  Dy. 
66.  b.  iCr. 


Batle  vs.  Gird. 

Missumming  in.a  declaration,  does  not  Titiate. 

Bayle  brought  an  assumpsit  against  Gird,  declaring, 
that  in  consideration  he  should  dye  divers  clothes,  called 
Devonshire  kersies,  into  several  colors,  naming  so  many 
severally  as  amounted  in  the  whole  to  sixty,  that  the 
defendant  did  promise  to  pay  him  a  certain  sum,  for  the 
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dying  of  every  several  cloth,  and  avers  that  he  did  ac-      [89  b] 
cordingly  dye  the  said  clothes,  amounting  in  all  to  fifty-      *-^^v-*-^ 
nine ;   whereas   indeed   they  were   sixty,   ui  supra,   and  175!  Pop.  209. 
that  the  money  came  to  nineteen  pounds,  which  he  had  dyingciotheL 
not  paid.     Found   and  adjudged  for  the  plaintiff;    and 
error  assigned,  in  that  it  appears  he  should  have  dyed 
sixty,  and  dyed  but  fiftynine,  and  so  the  sum  aforesaid 
not  due.      Also  the  jury  did  assess   damages  occaaione 
detefUionis  debiti  prad. ;   whereas  it   should  have  been 
occaaione  non  performationia  aaaumptionia,  fyc.     But  the 
judgment  was  affirmed,  for  that  it  was  first  averred  he  Ant.  42. 
dyed  all,  which   appeared  before   to  be  sixty.     So  the 
other  was  but  a  missununing,  and  as  to  the  other  it  was 
a  debt,  and  a  promise  implied  upon  it. 

(1)  In  Cro.  Jac.  247,  Aderton  v.  Dunstar,  it  was  held  that  in  auumjfnt 
for  so  many  pieces  of  goods  at  so  much  per  piece,  if  the  total  be  short 
cast  Id.  it  IS  a  fatal  objection  on  error.  But  in  the  subsequent  cades  of 
Pemberton  v.  Shelton,  Ih.  498,  and  Spore  v.  Drury,  /*.  569,  that  deci- 
sion seems  to  be  overruled.  And  in  M'Quillin  v.  <Jox,  1  H.  Bla.  249,  it 
was  held  that  in  an  action  of  debt  on  simple  contract,  the  declaration 
was  good,  thouffh  it  specified,  by  the  several  counts,  a  less  sum  than 
appeared  to  be  demanded  by  the  recital  of  the  writ. 


Keere  va.  Owen.  pqqh 

If  the  entry  of  the  writ  of  elegit  upon  the  roll  be  wrong,  it  ia  error,  though  the  writ  Lqq^qq 
itaelf  be  right. 

Keere   recovered  four  hundred   pounds  debt,    against  Error. 
Edward  Owen,  who  died,  and  upon  a  acire  /ac.  into  the  f^fj'ineiccu. 
county  of  Surrey  the  sheriff  returned  Rebecca  terretenatU  Ji^JJ-^  ^^' 
omnium  terrar.  et  tenementorum  in  balliva  aua  qum  fuer- 
uni  pned.  Edwardi,  fyc.     And  judgment  given  that  Keere 
should   have  judgment   and   execution    against   the   said 
Rebecca ;   whereupon  the  said  Keere  prayed  the  elegit  ^  *^-  P-  ^• 
thus  entered  in  the  roll ;  elegit  aibi  liberari  medietatem 
omnium  terrarum  et  tenementorum  in  '  Com.  Surrey ^  ten- 
end.j  &fc.  quouaque,  and  left  out   qtue  fuerunt  pradicti 
Edwardiy  fyc.    And  for  this  judgment  was  reversed  quoad 
adjudicationem  executionii,  upon  the  elegit,  and  yet  the 


Post  246. 


Spathurst^s  Case.   Puckebing's  Cass.  Howabd  m.  Bell. 

writ  of  elegit  itself,  and  the  return  of  it,  were  well  in  that 
point.  But  where  the  roll  is  faulty  the  writ  will  not  help. 
It  was  also  assigned  for  error,  that  she  was  returned 
terretenani  omnium  terrarum^  without  assigning  of  what 
in  certain  :  that  was  not  allowed  for  error. 


Spathurst's  Case. 

Tenure  y  de  I^ymino  Rege,  tU  de  uno  grosto,  pro  vigtnmium  propter  umutfoBdi  milUid 

is  a  tenure  by  Knight's  senrice  in  chief. 
All  tenures  in  chief  ate  in  gross. 


PncKERiNo's  Case. 

The  heir  being  knighted  within  age  after  the  death  of  his  father^  may  sue  liTery, 
and  is  made,  ss  to  all  cases  of  wardship,  of  fhll  age. 


[91] 

Chamt 


Howard  vs.  Bell. 

Star  TDhamber. 

All  the  tenants  of  a  manor,  when  a  part  of  them  are  prosecuted  by  their  lord  in  a 
suit  concerning  their  common  rights,  may  unite  and  defend  the  suit  at  their  com- 
mon charge  ;  and  if  they  assemble  peaceably  for  consultation  about  such  defence, 
it  is  not  an  unlawM  assembly. 

Mo.  062,788.  In  the  Star  Chamber,  in  a  cause  between  the  Lord  Wil- 
liam Howard,  plaintiff,  and  Christopher  Bell,  Thomas  Sal- 
keld,  Johii  Dacre,  and  the  other  defendants,  it  was  holden 
by  my  Lord  Coke  and  myself,  that  the  tenants  of  the 
manor  of  Gilseland  claiming  tenant  right,  and  being  now 
impeached  by  the  plaintiff,  being  lord  of  the  manor,  who 
suppose th  their  estates  to  be  void  in  law,  that  they  might 
all  join  together  in  a  quiet  and  peaceable  manner,  to  de- 
fend the  cause,  being  common  to  them  all ;  and  therefore 
though  some  particular  persons  were  sued,  yet  they  might 
defend  their  suit  upon  their  common  charge.  And  the 
reason  was,  that  since  the  title  was  one  against  all,  it  was 
in  effect  but  one's  defence,  and  one  defendant;  for  the  trial 

Bois.  1R.202.  in  one  man's  case  tried  all.     And  therefore  the  courts  of 

8yder.lR.61.    .        .  ,  ,         ,  ,  ,  •  /• 

justice  do  every  day  deny  them  to  be   witnesses  one  for 
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another  in  sueh  general  cans,  a$  in  cased  of  common      [92  a] 
modus  dechnandij  and  the  like^  wherein  also  it  is  many      "^^^^^^^ 
times  ordered,  for  avoiding  of  unnecessary  multiplicity  of 
suits,  that  a  trial  may  be  had  in  one  man's  case  for  alK 
Now  as  they  are  acknowledged  parties  to  their  prejudice 
in  defence,  so  it  is  in  reason  that  they  be  in  like  manner 
allowed  for  their  advantage.     And  so  it  was  said,  that  it 
had  been  ruled  in  that  court  before  in  the  case  of  the  L. 
Grey  of  Groby.     Yet  the  Lord  Chancellor  seemed  to  be 
of  a  contrary  mind,  and  cited  a  precedent  in  8  El.  to  that 
purpose.     But  yet  in  this  case  it  was  agreed,  that  they 
must  not  join  themselves  together  by  oath,  which  was  in 
this  case  suspected,  but  not  sufficiently  proved.    But  Bell,  u^a^ui!^* 
being  a  tenant,  was  fined  one  hundred  pounds  for  assem- 
bling the  tenants  to  the  number  of  two  hundred  in  an 
open  field,  where  Leonard  Dacres  had  been  in  open  rebel- 
lion, and  fought  a  battle  with  the  queen's  forces,  divers  of 
the  said  fenants  being  weaponed  with  swords  and  dag- 
gers, abiding  three  hours  together ;  and  yet  nothing  was 
proved  done  there  by  any  of  the  defendants,  but  confer- 
ence concerning  the  defence  of  their  title  by  promise  and 
writing,  and  contribution  of  money  to  that  purpose.     And 
Hodson,  another  tenant,  was  also  punished  for  being  pre- 
sent at  that  assembly,  and  the  event  of  such  assembly  is 
in  no  man's  power  to  moderate.    And  Salkeld  and  Dacres 
were  fined  a  hundred  pounds  a  man,  because  that  being  no 
tenants,  nor  any  ways  interested  in  the  cause  or  title,  and 
being  men  of  strength  and  countenance,  they  did  thrust 
themselves  by  way  of  maintenance  into  it,  warranting  the  jMiaiatenaiiee «/ 
title,  stirring  the  people  to  persist  in  it  to  give  occasion  J^'lle'Sy^coni- 
of  suits  at  the  least,  where  perhaps  else  the  cause  had  "*°*  pe«o~' 
been  ended  by  way  of  agreement,  with  all,  as  it  hath  done 
with  many.     But  Salkeld  and  Dacres  were  not  of  the  as- 
sembly, neither  did  it  certainly  appear  that  they  were  ac- 
quainted with  all.  And  Mich.  14  Jac.  Barkshire,  in  a  case 
between  Edmund  Dunch,  esquire,  plaintiff,  and  Bannester 
and  other  defendants,  where  the  question  was  between 
the  plaintiff's  and  the  defendant's  tenants  of  the   Lord 
Norris  of  Dorchester's  manor  for  a  common  in  effect  claim" 
29 
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[93  &]     ed,  which  he  denied,  though  ihe  aetion  were  between  him 
"^^^^^"^^    and  one  of  them  only,  upon  a  particular  cnsioai  laid  fiar 
Noy  99.  his  tenement  only  for  necessity  of  pleading  ;  it  was  re- 

solved by  the  most  part,  that  they  might  all  maintain  with 
their  purse.  But  because  Bannester,  though  he  were  a 
tenant,  had  threatpned  some,  that  they  should  lose  their 
copyhold  for  not  contributing  to  the  Lord  Norris,  he  was 
fined  at  forty  pounds,  and  the  twa  rest  quitted.  But  the 
Lord  Chancellor  differed. 


Gold  vs.  Death. 

The  yrotA  proof f  in  legal  conatnictioSy  generaUj  m«aiii  proof  in  court,  but  it  may 
be  otherwise  used  in  an  obligation. 

In  debt  upon  an  obligation,  brought  against  the  ezeeutor  of  the  obligdr,  the  condi- 
tion is  set  forth  that  if  A.  should  ifraste  or  consume  any  of  the  ohtigee's  goode, 
&c.  and  that  duly  proved  by  confession  or  ouen*  ise,  Uie  obligor  or  his  execu- 
tor, should,  within  three  months  next  after  such  proof  and  notice  thereof  given 
to  him  or  them,  make  recompense,  &45.  The  defendant  pleads  t2iat  no  proof  was 
made  j  and  the  plaintiff  replies  th»^.  embexsled  four  hundred  pounds,  and  con- 
fessed it,  &c.  and  that  the  plaintiff  gave  notice  thereof  to  the  defendant  Held, 
that  proof  by  confiission  or  otherwise  in  coart  was  not  necessary  to  entitle  the 
plaintiff  ^  recover,  but  that  the  replica4on  was  bad  because  it  averred  the 
notice  to  the  defendant,  executor,  without  showing  that  the  obligor  was  dead. 

Cheq  Cham.  HupH  GoLD  brougbt  an  action  of  debt  upon  an  oblige- 
^^^^rTan^obfu^*  ^^^^  against  Henry  Death,  executor  of  John  Death,  and 
cation.  1  Bmi.  the  Condition  was,  that  where  Gold  had  taken  Anthony 
Ent.168,169.  Death  as  an  apprentice,  that  if  he  the  said  Anthony 
m  1  Ko.  222,  should  waste  or  consume  any  of  his  goods,  and  that  duly 
Brl'idrt  c^;  proved  by  the  confession  of  the  said  Anthony,  or  other- 
^'  ^Rouf^'  wise,  that  then  John  Death  and  his  executors,  within  three 
^^- '^Buist.     months  next  after  such  due  proof  and  notice  thereof  given 

65.  1  RolLRep.  "^  ^ 

222. 261.  Buis.  unto  him  or  them,  should  render  him  recompense  and  sat- 
isfaction.    The  defendant  pleads,  that  there  was  no  proof 
made,  &c.    The  plaintiff  replies,  there  came  to  the  hands 
of  his  apprentice  in  Flemish  money  to  the  value  of  three 
thousands  pounds  of  his,  whereof  the  apprentice  embex- 
Paroi  [proof]    zled  and  wasted  as  much  as  came  to  four  hundred  pounds, 
tiUwn^  2  Ro.     ^"d  ^^^^  ^^  confessed  it,  and  by  a  writing  under  his  hand 
^/'2i7.        ^^^  acknowledge  and  cpnfess  it ;  and  that  he  gave  notice 
of  it  to  the  said  Henry  Death,  and  he  did  not  make  him 


reconpense  within  three  moofths ;  whereopon  the  defend-      [92  c] 
ant  demurred.     And  it  was  adjudged  for  the  plaintiff  in     '-^^/'"^ 
the  King's  Ben<^h.     And  now  upon  a  writ  of  error  in  the 
Exchequer  Chamber  the  judgment  was  agreed  to  be  con-        [93] 
firmed;  for  though  the  word proqf  but  generally  shall  be 
understood  by  law  sCrch  a  proof  as  is  legad,  scU.  proof  by  g5^"j^ 
jury,  yet  wbett  the  party  jexpresseth  hiihiself  to  mean  and  Syd/sis!  iCo. 
allow  ajiother  form  of  proof,  that  shall  preyai'I  against  253, 322.  Ben! 
<hat  that  is^  but  by  constructioiA  of  law.     And  here  it  is  ^^*  ^•*''^^* 
referred  to  the  confession  of  the^  party,  which  shall  be 
understood  a  confession  voluntary  according  to  the  com- 
mon acceptation,  and  not  a  confession  in  the  court  of  re- 
cord.    Also,  though  it  be  not  said  to  whom  he  inade  th^  1  Cr.  ssi 
confession  in  replication,  yet  by  the  greater  opinion  h  was 
bolden  good  enough,  because  it  answered  the  words  of 
the  condition.     And  it  is  not  like   Halfpeny's   case   of 
Agreement  or  disagreement  to  an  interest,  which  must  be 
made  to  the  party  interested. 

Yet  afterwards  it  was  found  and  moved  by  Heneage 
Finch,  of  counsel  with  the  plaintiff,  that,  the  notice  was 
laid  to  be  given  to  Henry  Death,  which  was  the  executor ; 
and  it  did  no  where  appear  that  John  Death,  the  testator, 
was  dead  at  the  time  of  the  notice,  which  was  a  necessary 
part  of  the  condition.  And  therefore  the  judgment  was  scr.  981,488. 
reversed.  (1) 

(1)  FWe  poit.  217,  Crookhay  v.  Woodward. 


MoORE  vs.  HUSSET.       . 

Lfemt  eoverl  is  panishable,  withoat  her  husband,  for  rayithment  ofwvd. 
A  Terdict  finding  that  the  ward  waa  married,  (withoat  finding  by  whom)  ia  anffi- 
oient  to  charge  the  defendanta  or  any  of  them  with  the  Talue  of  the  marriage. 

£Tbia  caae,  ao  far  aa  relates  to  the  principal  points  in  issue,  does  not  seem  of 
sufficient  importance  to  require  its  publication  In  exUnto,  but  the  following 
paragraphs  may  be  aaef\il.] 

At  the  common  law,  and  before  the  statute  of  Glouces-      {  98  ] 
ter,  c.  1.  if  A.  were  disseized  by  B.  and  B.  enfeoffed  C. 
or  were  disseised  by  him,  A,  had  no  remedy  for  damages 
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[98  a]  against  the  feolSfee,  or  disseisor  of  Iiis  disseisor,  but  was  to 
^-^'^^•"^^  bring  his  assize  against  J?,  who  was  the  immediate  dis- 
seisor, and  therein  he  was  to  recover  the  mean  profits  by 
way  of  damage,  not  only  for  his  own  time,  but  also  for 
the  profit  received  by  the  feoffee  or  second  disseisor. 

And  likewise  if  w3.  the  first  disseisee,  had  entered  where*- 
by  he  had  lost  bis  assize,  he  might,  by  an  action  of  trespass 
vi  et  armis  brought  against  bis  dissiesor,  recover  the 
mean  profits,  for  all  the  mean  .possessions ;  but  neither  at 
the  common  law  nor  now,  can  he  recover,  upon  bis  reentry, 
damages  against  the  feoffee,  lessee*  or  second  disseisor, 
by  action  of  trespass  vi  el  arm%8^  Jor  that  fits  not  bis  case 
as  to  them  who  did  no  immediate  trespass. 

And  therein  the  common  law  doth  no  wrong  to  charge 
the  first  disseisor  for  the  profits  not  received  by  him, 
because  the  first  disseisee  had  no  remedy  for  them  against 
the  second  disseisor  or  the  feoffee.  Bjut  the  first  disseisor 
had  remedy  by  action  against  the  second  disseisor,  or  was 
supposed  to  have  received  satisfaction,  at  the  hands  of 
the  feoffee  or  lessee,  and  so  paid  but  where  he  re-i 
ceived.  (1) 

(1)  The  doctrine  here  advanced  by  Hobart  is  impugned  by  various 
authorities,  aman?  which  are  the  following.  33  H.  6.  46.  Cro.  El.  540, 
Uolcombe  v.  Rawlins.  Mo.  461.  Owen  111,  pr,  Popham,  Gawdy  and  Fen- 
iier  JJ.  cord.  Clench.  Rol.  Abr.  Tresp.  per  relation,  pi.  7. 8.  Com.  Dig. 
Trespass.  B.  2.  Vin.  Ab.  Trespass.  T.  pi.  7.  Gilb.  Ten.  46,  47.  Bnl.  N. 
P.  87.    Ham.  N.  P.  195.    2  Pick.  473,  Emerson  v.  Thompson,  pp.  Wilde  J. 

Op  the  other  ha&d,  tb^  doctrine  of  the  text  is  supported  by  authorities 
not  less  numerous  and  respectable.  The  following  may  be  cited.  34 
H.  6.  .'JS,  pr.  Littleton,  Spelnian  and  Pole,  cont,  Fortescue  and  Danby. 
13.  H.  7.  15, 16,  pr.  Constable,  Kingsmail,  Frowicke  and  others,  cord, 
Keble  and  Wood.  11  Co.  51,  LiforiPs  case.  Hetl.  66,  Symons  v.  Sy- 
njons.  Bro.  Abr.  Trespass,  pi.  35.  Bac.  Abr.  Trespass.  G.  2.  1  Wood's 
Conv.  108.  Keil.pl.  2.  Vin.  Abr.  Trespass.  R.  4.  pi.  2,  5.  3Caines2(n, 
Case  V.  De  Goes.  12  Mass.  46,  Fletcher  v.  McFarlane,  pr.  Parker  C  J. 
2  Pick.  491,  Emerson  v.  Thompson,  pr.  Putnam  J.  Stearns  on  Real 
Actions  419,  in  noHs, 

Those  who  hold  that  the  disseisee  may  maintain  an  action  of  tree- 

Sass  against  the  alienee  of  the  the  first  disseisor,  or  against  a  second 
isseisor,  found  their  opinion,  first,  on  a  legal  fiction,  Uiat  by  the  re- 
entry of  the  disseisee,  he  is  remitted  to  his  original  possession  and 
is  as  if  he  had  never  been  out  of  possession ;  and  then  all  who  oc- 
cupied in  the  mean  time,  by  what  title  soever  they  came  in,  shall  be 
answerable  to  him  in  trespass  for  the  profits  during  their  own  time ; 
*nd,  secondly,  upon  a  liberal  construction  of  the  stat.  of  Gloucester  c.  1, 
which  proviaed  that  in  an  assixt  of  novd  disseisin,  the  tenant  should  be 
.  liable  to  the  di^sqiaQQ  fgr  d«D«.ge»,  if  th^  disseisor  was  unaUe  to  saiMi 
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To  this  it  a  answered  thai  a  legal  fietioii  cmght  never  to  be  perverted  [98  6] 
U)  make  ah  act  which  was  lawful  when  done,  a  trespass  by  relation,  ex  n^p^-^^^ 
post /ado,  becanae  in  Jktione  juris  semper  aquitas  existit ;  and  secondlr 
that  the  stat  of  Gloucester  was  United  in  its  operation  to  certain  speci- 
fied cases  of  pcnsessory  and  ancestral  writs  of  which  trespass  is  not  one, 
and  therefore  is  left*  as  at  common  law;  and  by  the  common  law  the 
disseisor  alone  was  liable  to  damages,  though  the  land  might  be  recov- 
ered against  his  alienee. 

Affam,  the  action  of  trespass  vi  et  aroitv,  as  suggested  in  the  text,  fits 
not  the  case  of  the  disseisee  as  to  the  alienee  of  the  disseisor,  or  as  to 
his  disseisor  who  did  no  immediate  trespass  to  ttie  original  disseisee. 
This  action  is  the  appropriate  remedy  for  an  injury  to  the  possession  only. 
A  mere  title,  however  vaTid,  or  a  mere  right  of  entry  or  possession,  how- 
ever perfect,  is  not  sufficient.  So  strictly  true  is  this  position  that  the 
disseisee- cannot  maintain  the  action  even  a^funst  his  immediate  disseis- 
or, for  any  act  done  by  him  afler  the  disseisin  and  during  the  continu- 
ance of  his  possession.  Even  after  bis  restoration  to  the  possession,  it 
is  only  by  the  legal  fiction  of  a  mntl/er,  a  kind  of  jus  posUiminii^  that  he 
is  enabled  to  maintain  the  action  against  the  Uni-Jeasor  himself.  The 
disseisor,  wbile  in  possession,  is  seized  of  an  estate  in  fee — an  estate 
recoffniEed  bv  law, — an  estate  sufficient  to  satisfy  the  covenants  in  his 
deed,  of  lawml  seisin  and  of  good  right  to  convey.  (See  ante  Pincombe 
V.  Rudge  in  noUs.)  His  alienee,  therefore,  comes  into  possession  by 
legal  tiUe  which,  though  not  indefeasible,  is  so  far  valid  as  to  protect 
him  from  being  a  trespasser  by  his  entry.  He  enters  under  the  authority 
of  a  person  haviufj;'  title  and  in  actual  possession.  He  does  not  therefore 
violate  the  posession  of  any  one — in  other  words,  he  does  not  commit  a 
trespass  against  any  one. 

Can  the  alienee,  &en,  be  made  a  trespasser  eA  initio  by  a  fiction  of  law 
without  any  unlawful  act  of  his  own,  by  the  subsequent  entry  of  the 
disseisee  ?  The  general  rule  of  law  is  that  a  trespass  must  be  an  injury 
at  the  time  when  the  act  is  done ;  and  that  an  injury  which  has  been 
derived  from  an  act  which  was,  in  the  first  instance,  lawful,  cannot  be  a 
trespass.  The  exception  to  the  rule  is,  that  wherever  a  person,  who  at 
first  acted  with  propriety  under  an  authority  or  license  given  by  laWy 
afterwards  abuses  that  authority  or  license,  he  becomes  a  trespasser 
ab  initio.  This  exception  does  not  apply  to  the  alienee  of  the  disseisor, 
who  enters  and  retains  his  possession  by  title.  His  case,  therefore, 
comes  within  the  general  rule,  and  it  would  seem  therefore,  that  upon 
legal  principles,  he  is  not  liable  in  trespass  to  the  disseisee,  either  betore 
or  after  his  reentry. 

It  may  be  said  that  this  doctrine  does  not  apply  to  a  second  disseisor, 
because  his  original  entry  is  tortious ;  that  he  enters  without  title  or 
color  of  ri^ht,  and  is  therefore  bable  in  trespass  as  a  tort-feasor,  to  the 
first  disseisee.  But  this  reasoning  is  by  no  means  satisfactory.  As 
trespass  is  the  appropriate  remedy  for  an  injury  to  the  possession  only, 
the  action  must  be  brought  by  hip)  whose  possession  is  disturbed,  that 
is,  by  the  first  disseisor.  The  first  disseisor,  by  his  disseisin  of  the 
owner,  becomes  seised  of  an  estate  of  inheritance,  which,  though  de- 
feasible by  the  disseisee,  is  a  good  and  valid  estate  as  to  all  who  are 
strangers  to  the  title.  The  trespass,  therefore,  which  the  second  disseis- 
or commits  by  entering  upon  the  possession  of  the  first  disseisor,  is  a 
trespass  against  the  latter,  and  not  against  the  original  disseisee.  Ac-> 
cordingly  it  is  well  settled  that  the  first  disseisor  may  maintain  this 
action  against  his  disseisor;  and  if  the  original  disseisee  may  also 
maintain  the  action,  then  the  trespasser  will  be  doubly  punished  for  the 
same  trespass.     Plowd,  546,  Paramour  v.  Yardley. 

In  the  case  of  Emerson  v.  Thompson,  2  Pick.  473,  it  :was  held  by  a 
majority  of  the  court  that  the  disseisee,  after  his  reentry,  might  maintain 
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[98  c]  aa  ictm  of  ttesptam  for  meme  profitB  a^ffeinrt  tiie  heir  of  the  lUafcwiiflDr, 
._^  ,,^  though  he  eame  m  hy  title.  The  doctnne  upon  tbie  qaestion  is  there 
pretty  folly  dlscotted  by  Wilde  J.  on  one  side,  sad  by  Patnsm  J.  on  the 
other.  A  diartinction  mayi  however,  be  ouule  between  the  htir  of  the 
disseisor  and  a  purchaser.  Though  both  enter  by  apparent  title,  yet 
the  heir  may  be  eonsidered  as  representiBg  the  ancestor  m  questions 
relating  to  the  realty,  and  may,  therefore^  be  held  liable  in  caroo  where 
9L  purchaser  would  not 


erby. 
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Derby. 

Waller.  If  ibore  be  a  trsrane  of  a  point  apt  and  materid  to  Ihe  adYsne  pm^vtiHt^fhm 

oanaeC  waite  it  and  tender  anotber  traTofse. 
If  the  ifihSastkf  allege  a  aetaia  in  fee  in  B.  who  gMaied^  9lc.  aiut  the  ^fendSM 
ahow  a  aeiain  per  mOtsr  tit  in  B.  and  traverae  the  rieiain  in  fee ;  Ihe  plMntitf  tiO' 
not  waiTe  Ifaia  trsreTae,  and  traTetue  the  mMiI  ftr  ttnUr  tie. 

Sr^Jd^t       ^^ojioi:  DiGdT  brings^  a  qttare  impedit  agaiAst  Martha 
aeiain  and  pre-  Fitzharbeft,  and /ieclarcs  thftt  Tbomas  Fitzharbert^es()uire^ 
avoided,  and     was  seised  of  the  manor  of  Narbvry  with  tfie  advowsoif  m 
irarenedl^     ^  fe^f  and  presented  one  Brown  ;>  and  then  granted  the  next 
Moor  f.  869.      avoidance  unto  the  plaintiflT,  and  now  Brown  is  dead,  &t. 
Martha  says,  that  Thomas  Fitzharber t,  knight,  was  long  be- 
fore, &c.  seised  of  the  manor,  &c.  in  fee,  and  presented  one 
Murrain,  and  afterwards  enfeoflfed  one  Richard  Tltzhar- 
bert  in  fee  simple,  who  conveyed  the  said  manor  onto  the 
said  Tho.  Fitzharbert  for  the  life  of  one  Bamferd,  the  re- 
mainder to  one  Anthony  Fitzharbert  in  fee  ;   and  then 
Murrain  died,  and  Thomas  Fitzharbert  presented  Browtt, 
and  then  granted  the  next  avoidance  unto  the  plaintiff, 
and  then  Bamford  died ;  and  then  Anthony  FitBharbert' 
entered,  and  made  his  will,  and  gave  the  manor,  &c.  unto 
Martha  for  her  life,  and  died,  and  then  Brown  died  }  and 
then  she  presented  the  clerk ;  and  traversed  without  that, 
that  the  said  Thomas  Fitzharbert,  at  the  time  of  the  grant 
made  to  the  said  George  Digby,  was  seised  of  the  manor 
.  in  fee,  &c.  pra^^  &c.     The  plaintiff  replies  and  main- 
tains his  declaration,  and  traversed  without  that,  that  the 
said  Thomas  Fitzharbert,  at  the  time  of  the  grant  made  by 
him  unto  the  plaintiff,  was  seised  of  the  said  manor  for 
the  term  of  the  life  of  Bamford,  proui  the  defendant  al- 
leged ;  and  thereupon  it  is  demurred  in  law. 
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The  case  in  the  argument  I  divided  inte  four  quetlions.     [iOl  a] 

The  first  question,  whether  the  defendant's  plea  had     v-^-v-^.^/ 
been  good  without  traverse  of  the  seisin  in  fee  i 

Another  question,  whether  the  defendant  have  not  elec-  •      s- 
tion  either  to  traverse  or  not,  but  to  leave  it  as  a  confes- 
sion and  avoidance,  and  then  the  traverse  hath  come  apt- 
ly, as  ii  is  on  the  other  side. 

A  third,  whether  the  now  defendant,  having  taken  a  tra-  ^- 

verse,  hath  n&t  so  locked  up  the  plaintiff,  as  he  hath  no 
choice  but  to  join  upon  that  to  avoid  infinity. 

Lastly,  whether  if  the  plaintiff  hath  power  to  resort  to       [102] 
traverse  the  defendant's  inducement  to  his  traverse,  yet  he  ^* 

hath  taken  that  traverse  right,  or  ought  to  have  given  it  * 
more  scope  by  a  fnodo  ei  forma. '  -. 

To  the  first,  26  H.  8.  4.,  by  the  opinion  of  Fitzharbert,  To^e«nt 
is,  that  upon  such  account  of  seisin  in  fee,  &c.  in  a  quare 
imped,  against  Prior,  the  defendant  pleaded  a  grant  to  the 
plaintiff  of  a  prochein  avoidance ;  the  defendant  needs 
not  traverse  the  seisin  in  fee,  because  it  was  a  confession 
and  avoidance,  quod  nuUus  negaoit ;  which  is  less  than  a 
conceasum  only ;  qui  tacet^  conseniire  videtur. 

It  is  true  also  that  Brook  makes  a  mirum  of  it  in  the  Vaoi^.  56. 

MSGonL 

the  abridgment  of  it;  and  2  E.  4.  11.  is  to  the  same  pur- 
pose, thus; - 

In  an  assise,  if  the  defendant  plead  that  J.  8.  was  seised 
in  fee  and  enfeoffed  him,  the  plaintiff  may  say  that  him- 
self was  seised  in  fee  and  granted  unto  J.  8.  for,  his  life, 
who  enfeoffed  /.  D.  upon  whom  he  entered,  without  a  tra* 
verse,  as  being  csonfessed  and  avoided. 

And  therefore  I  incline  to  hold  the  opinion  of  Fitzhar- 
bert, 26  H.  8.  4.  for  law,  because  at  the  presentment  exe- 
cuted without  more  both  makes  a  fee,  and  proves  a  fee,  and 
therefore  if  the  defendant  shows  that  the  presentment  was 
such  as  neither  made  nor  proved  fee,  it  is  a  confession 
and  avoidance  sufficient. 

For  a  presentment  is  indifferent,  and  works  as  the  root 
is  from  whence  it  grows.  As  for  example,  here  as  the 
plaintiff  lays  it,  it  is  the  fruit  of  an  estate  in  fee,  and  so 
settles  and  proves  a  fee  simple  in  the  plaintiff,  or  in  Thomas 
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[102  a]     Fitzharbert  that  granted    the   next   avoidance  to   him ; 
^^^'s^^^     but  as  the  defendant  makes  the  case  now,  the  same  pre- 
sentment neither  gave  nor  proved  fee  simple  in  Thomas 
.    Fitzharberty  but  was  under  his  title  for  the  life  of  Bam- 
ford,  and  after  made  for  the  right  of  the  defendant,  ac- 
cording to  her  estate. 

15  H.  8.  ff.  Qua.  Imp.  77.  the  plaintiff  in  quote  imp. 
declared,  that  his  ancestor  was  seised  in  fee  of  the  manor, 
to  which,  <&c.  and  presented,  and  then  he  brought  the 
manor  to  himself. 

The  defendant  said,  that  long  after  that,  he  was  seised 

of  the  advowson  in  fee,  and  presented,  and  now  presented 

'  again ;  and  holden  good   clearly,  without  traversing  the 

appendency  ;  for  this  latter  presentment  had  confessed  and 

avoided  the  appendency. 

And  now  upon  this  I  hold,  that  if  the  defendant  had 
not  joined  the  traverse  to  hi^  plea,  that  his  plea  had  been 
good,  and  the  plaintiff  might  properly  have  made  the 
trc^verse  tliat  he  makes ;  for  then  the  traverse  had  fallen 
properly  to  his  turn  upon  an  affirmative  plea  of  the  de- 
fendant, his  traverse  not  being  prevented  by  the  defend- 
ant's traverse, 
id  point  But  now  to  the  second  point.     As  I  incline  that  the 

plea  of  the  defendant  might  have  stood  without  a  traverse, 
so  I  am  clear  of  opinion,  that  the  traverse  added  by  the 
defendant  is  better  and  more  sure  than  the  other  part  of 
the  plea  without  the  traverse  would  have  been.  And 
note,  that  M«  26  H.  8.  doth  not  say  in  that  case  that  he 
might  not  traverse^  but  ne  beaaigne^  he  need  not. 

Now  for  this  know,  that  though  it  be  true  that  a  pre- 
sentation may  make  a  fee  without  more,  that  you  never 
have  a  declaration  in  a  quare  imped,  that  the  plaintiff  did 
present  the  last  incumbent  without  more  ;  but  you  declare, 
that  the  plaintiff  was  seised  in  fee  and  presented,  or  else 
lay  the  fee  simple  in  some  other,  and  then  bring  down  the 
advowson  to  the  plaintiff,  either  in  fee  or  some  other  es- 
tate ;  and  so  are  both  26  H.  8.  4.  and  15  H.  6.  (.  ^ucare 
Vaugh.  11,59.  /mp.  71.  before  recited.  The  reason  thereof  is,  that  a^ 
presentment  alone  in  the  plaintiff  is  miliiant  and  indiiier- 
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ent,  and  may  be  in  such  a  title,  as  may  prove  that  this  [102  fr] 
nc^w  avoidance  is  the  defendant's  ;  and  therefore  you  must  ^^^^v*^^ 
lay  the  case  so  as  by  the  title  you  make  the  presentation 
pasty  joined  to  the  title,  prove  that  this  presentation 
is  yours  too.  Why  then  observe,  there  are  in  this  declara- 
tion two  points  material,  scU.  a  seisin  in  fee,  and  a  pre- 
sentation. To  the  presentation  the  defendant  hath  given 
answer,  but  argumentally,  by  two  affirmatives,  one  against 
another,  and  therefore  the  traverse  to  that  is  good,  and 
without* it,  it  is  but  responsum  dimidiatum;  and  yet  it  is 
true,  that  as  well  as  presentation,  as  the  issue  in  fee,  is  to 
be  answered  for  the  cause  aforesaid. 

The  case  that  moved  me  a  little  to  doubt  was  this,  that       [i03] 
J.  S.  be  seised  of  an  advowson  in  fee,  and  /.  D.  usurps 
upon  him,  now  he  hath  gained  the  fee,  and  therefore 
when  the  avowson  next  avoids  again,  the  presentation  is  lo  H.  7. 57. 
his.     Now  if  /.  -D.  declared  in  his  quare  imped,  upon  a  jts.   Vaugh. 
seisin  in  fee  at  the  time  of  former  avoidance  which  he  utiSn  wle^nT' 
usurped,  that  is  false;  and  so  the  defendant  J.  S.  may,  S'rtcwe!*'" 
by  such  an  inducement  as  is  here,  traverse  his  seisin  in 
fee  and  trice  him,  and  yet  he  hath  the  right. 

To  this  I  answer,  that  in  that  special  case,  he  must 
declare  according  to  his  case,,  and  to  the  truth,  and  not 
in  the  common  form ;  that  is,  he  shall  declare  that  I.  S. 
was  seised  in  fee,  that  the  church  voided  and  he  presented,  n.  b.  36.  a. 
and  now  it  is  void  again.  As  Fitz.  N.  B.  33.  if  one 
recover  an  advowson  in  a  writ  of  right;  he  shall  lay  the 
last  presentation  in  the  person  against  whom  he  recovered. 
So  when  a  patron  sues  a  quare  imped,  upon  an  appropri- 
ation dissolved.  Now  the  cases  put  by  my  brother  War- 
berton  out  of  3  H.  4.  and  14  H.  6.  16.  they  are  clear;  for 
there  the  whole  plea  was  confessed  and  avoided,  and  then  YeW^  1^,221. 
he  cannot  add  a  traverse,  which  makes  the  difference, 
for  here  the  confession  and  avoidance  was  but  to  part. 

Now  the  cases  of  late  resolutions  are  clearly  for  me,  oy  mo.  b. 
8cil.  14  Eliz.  Dyer  312,  and  288.  and  21  Eliz.  365.  Leak's 
case,  which  is  much  stronger;  where  a  man  having 
pleaded  himself  seised  in  fee  of  a  close  adjoining,  upon 
the  point  of  a  Uespass,  for  default  of  sense  the  other  was 
30 
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[103  a]     allowed  to  traverse  the  seisin  in  fee,  and  yet  any  less 

^•'^^'^^*^     estate  would  have  served  him  for  a  license  to  put  his 

beasts  into  the  close  adjoining ;  but  because  he  took  upon 

him  to  plead  his  own  estate  especially,  he  gives  advantage 

do  Ant.  ^^  ^^^  adversary.     And  the  case  we  judged  lately  between 

Newman  and  Moore  rap.,  which  also  had  been  formerly 

adjudged  in  that   very  point,  proves   that  traverse  may 

well  be  allowed,  where  the  plea  was  before  confessed  and 

^voided :  much  more  here  where  the  point  traversed  was 

Third  point.      ^^  ^^^^  touched  or  confessed. 

]^.'^^'  Now  to  the  third  point,  I  hold  it  clear,  for  these  rules 
must  stand  undoubted,  actori  incttmbii  probation  et  mdior 
et  tutior  eat  conditio  possidentis;  for  when  you  will  recov- 
er any  thing  from  me,  it  is  not  enough  for  you  to  destroy 
my  title,  but  must  prove  yours  better  than  mine. 

Why  then  take  the  case  of  27  H.  8.  2.  which  is,  that  if 
one  plead  a  false  plea,  and  his  adversary  traverse  that 
with  an  inducement,  which  also  is  false,  yet  he  shall  have 
advantage  of  his  traverse.  The  case  is  there  which  is 
also  in  15  H.  7.  2. ;  in  trespass,  the  defendant  pleads,  that 
the  plaintiff  leased  J.  S.  and  brings  that  term  to  himself 
by  assignment.  The  plaintiff  cannot  traverse  the  assign- 
ment, and  if  he  do,  afler  it  pass  to  him,  he  shall  not  have 
judgment;  but  yet  in  that  case,  if  the  plaintiff  convey  him- 
self to  his  own  lease  by  surrender,  now  he  shall  traverse 
the  mean  assignment,  and  have  advantage  of  it,  being  the 
first  falsity.  Now  shall  the  defendant  in  that  case  come 
again,  to  have  that  traverse,  and  traverse  surrender  ?  I 
hold  clearly  no,  for  that  were  infinite ,-  and  so  I  hold  in 
^^^'  the  cases  cited  before,  scil.  14  Eliz.  and  21  Eliz.  and 

supra,  in  this  book,  Newman  and  Moore's  case,  that  there 
Th&tibat         could  not  be  traverse  upon  traverse. 

would  seire  iv    v     a     «/;      a  mt 

nponanot  '   ca'  4.  20.  Ass.     The  defendant  pleaded  that  J.  S. 

Krt'Zy'^dSl  J'ecovered  the  land  against  the  plaintiff,  whose  estate  the 
pleading.         defendant  hath  by  Rogers ;  the  plaintiff  may  say  that  J.  S. 
enfeoffed  him  afler  recovery,  absqtAS  hoc,  that  the  defend- 
ant hath  his  estate ;  now  the  defendant  cannot  traverse 
the  feofiinent  to  the  plaintiff. 
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Yet  note  in  the  case  27  H.  8.  2.  if  the  defendant  had     [1036] 
pleaded  not  guilty,  the  iisue  should  have  been  found  for    ^^-^^sr^t^ 
him.     Therefore  let  a  man  take  heed  in  pleading,  for  if 
he  leave  the  general  issue,  or  plead  falsely  or  unadvisedly,  ^^  ^ 

the  other  party  shall  be  allowed  his  fit  replies  or  defences 
to  the  plea  and  case,  as  it  appears,  without  respect  to 
that  that  might  have  been  pleaded  better. 

And  note  that  there  are  general  issues  that  need  no  Vangh.68. 
inducement,  as  not  guilty,  nihil  dehtty  ne  disturba  pets, 
which  is  the  ordinary  plea  in  these  cases.     But  if  a  man 
will  leave  the  general,  issue  and  controvert  the  title,  he 
must  enable  himself,  by  some  title  of  his  own,  to  do  it:  but 
yet  that  is  not  the  principal  part  of  his  plea,  but  a  formal  19. 
inducement  only,  and  therefore  there  is  no  sense  if  you 
will  quarrel  my  possession,  and  I  avoid  the  title  effectually,      ^        J 
(and  so  for  my  sake  must  and  do  induce  that  with  a  title 
of  mine  own,)  that  you  shall  fix  upon  my  title,  or  forsake 
your  own ;  for  you  must  recover  by  your  own  strength,  and 
not  by  my  weakness. 

So  I  say,  regularly,  that  whensoever  a  traverse  is  taken  vi^gh.^i. 
apt  and  material  to  the  plaintiff's  title,  the  plaintiff  is  Huf"^**" 
bound  to  it,  and  cannot  for  the  same  thing  leave  it,  and  ^  Fra«m.  7. 
force  the  defendant  to  accept  another  traverse  tendered  by 
him ;  and  there  is  no  case  in  the  law  against  this  rule  as 
I  lay  it.  (1) 

(IJ  Vide  ace.  Com.  Dig,  Pleader.  G.  17.  1  Chitty  597.  But  see  anU 
80,  Newman  v.  Moore.  But  where  a  traverse  is  tendered,  which  is  not 
calculated  to  try  the  right  in  question,  the  other  P&r|^  need  not  take 
issue  upon  it,  since  it  would  be  a  nugatory  issue.  4  T.  R.  437,  Mayor 
&c.  of  Oxford  V.Richardson.  2H.  Bla.  182.  S.  C.  1 H.  Bla.  376,  Thrale 
and  al.  v.  The  Bishop  of  London  and  al.  See  also  1  Saund.  22,  Bennet  v. 
Filkins  and  n.  (2.)  Richardson  v.  Mayor  &c.  of  Ojcford.  1  Ansthruther  231. 

In  some  cases  there  may1)e  a  traverse  after  a  former  apt  and  perti- 
nent traverse.  Thus  where,  in  a  transitory  action,  there  is  a  special 
local  justification  pleaded,  with  a  traverse  of  the  place  laid  in  the  declara- 
tion, the  plaintiff  has  his  election  either  to  join  issue  on  the  traverse,  or 
traverse  the  special  justification.  Cro.  Car.  104,  Chickesley  v.  Thomp- 
son. 1  Saund.  22  n.  (2.)  Arch.  CivU  Pleading  262.  1  Chitty  597.  Com. 
Dig.  Pleader.  G.  18. 

When  one  party  confesses  and  avoids  the  material  facts  alleged  by 
the  other  party,  he  may  not  add  a  traverse,  because  he  thereby  prevents 
the  other  party  from  denying  the  facts  pleaded  in  avoidance  of  his  title 
or  defence.     13  Mass.  520,  Oystead  v.  Shed.    1  Saund.  22  n.  (2.) 

A  defect  in  a  traverse  can  be  taken  advantage  of  only  by  special 
demurrer,  and  10  aided  by  general  demurrer,  or  by  pleading  over.  1 
Chitty  596. 
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[104  a]         The  cases  20  E-  4,  2.  12  E.  4.  6. 2  R,  3-  9.  are  agreed, 
^■^^\^^^    and  the  law  and  reason  is  clear  so ;  if  a  man  bring  an 
Sainim**"**  action  of  trespass,  for  breaking  his  close  on  a  certain  day, 
if  the  defendant  plead  a  release  of  actions,  he  shall  tra- 
verse all  trespasses  after  ;  if  a  feoffment,  he  shall  traverse 
all  trespasses  before  ;  if  a  license  for  once,  all  before  and 
after.     Now  hath  the  plaintiff  choice  to  leave  the  tra- 
verse, and  traverse  the  point  of  justification,  scU,   the 
release,  feoffment  or  license,  or  he  may  allege  a  trespass 
before  or  after,  and  so  join  upon  the  traverse  offered ; 
this  is  indeed  a  traverse  after  a  traverse,  but  it  is  not  a 
traverse  upon  a  traverse,  to  the  self  same  point,  as  I  gave 
my  rule,  and  as  the  case  is  here,  to  one  same  presentation. 
1  loflt.  283.  a.    For  now  note,  wh^  a  man  brings  an  action  of  trespass 
1 3ro]  614*.       ^or  breaking  of  his  close  one  day,  he  may  maintain  his 
an'^si^l'cro'  *^^ion  by  any  one  of  an  hundred  trespasses  before  his 
|®'isyd.308.  action   brought,   which   is  the  cause,   that,   though   the 
defendants  justify  for  all  that  day,  yet  he  must  traverse 
before  or  after,  so  now  the  trespass  justified  is  one,  and 
that  traversed  is  another.     Now  if  the  plaintiff  traverse 
the  point  of  justification,  that  is  to  one  trespass,  and  is 
no  traverse  upon  a  traverse.     If  he  do  assign  a  trespass 
within  the  time  of  the  traverse,  to  join  upon  the  traverse, 
tendered  according  to  my  rule,  it  varies  not  in  that  point, 
from  the  first  traverse  ;  see  how  clear  this  is. 
„  ^    .^  The  other  case  objected  is  Long.  6  E.  4.  100.  as' is  well 

riote,  It  WW  "  '-' 

hoiden  38  Ei«.  collected   in   the  end  of  the  case  by  Danby.     A  man 

in  Com.  Ban.      ,.  .  ^  ^  n.  ^  ., 

in  Paramour      bnugs  an  actiou  of  wastc  for  selhng  of  trees,  and  la)r8 
^e^^th      that  the  lessee  felled  and  sold  them  ;  the  defendant  con- 
^'m!"^      fesses  that  he  felled  them,  but  saith  that  he  bestowed 
SJy  b^pont  ^^®™  ^^  repairing  the  house,  dbaqu&hoc,  that  he  sold  them. 
foStTfs  used    "^^^  plaintiff  may  reply  that  he  let  them  rot,  or  any  like 
to  oust  the  par-  casc  of  waste,  obsquc  hoc^  that  he  employed  them  to  repa- 
S  which  th  °^"  rations ;  and  this  indeed  is  directly  to  the  same  thing,  and 
vIL|h!62.^'™*  traverse  upon  traverse.     But  this  I  afiirm  clearly  by  an- 
other caution  of  my  rule,  that  this  first  traverse  was  not 
material,  nor  to  a  point  material  for  the  plaintiff  might ; 
have  declared  of  the  selling  only,  and  the  other  point  was 
mere  surplusage.     And  therefore,  though  perhaps  if  the 
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plaintiJBT  had  joined  upon  it,  and  it  had  been  found  for 
him,  he  should  have  had  judgment,  yet  clearly  he  was 
not  bound  to  the  plea,  as  not  final  to  the  action;  and 
therefore  clearly  in  that  case,  the  plaintifi*  might  haye 
demurred  upon  the  defendant's  plea,  as  resting  upon  a 
thing  not  material,  in  all  which  respects  it  differs  clearly 
from  the  principal  case  we  lately  judged,  between  Sir 
John  Sherley  and  his  wife  defendants  against  Barbara 
Wood  sup,  in  this  book.  When  the  tenant  pleaded  a  Aiite.71. 
jointure  made  to  the  defendant,  and  acceptance  of  it  after 
the  husband's  death,  the  demandant  may  plead  a  refusal, 
after  the  death  of  the  husband,  without  traversing  the 
acceptance ;  for  it  was  not  material  of  her  part  to  plead, 
but  that  must  rise  of  the  part  of  the  refuser. 

Then  there  remains  no  case  objected,  nor  to  be  objected, 
to  withstand  me,  but  Sapcot's  case,  cited  2  R.  3.  F.  Issue 
128.  and  the  same  22  H.  7.  Co.  Reports  97.  which  is 
indeed  the  very  same  with  the  principal  in  2  R.  3. ;  it  is 
but  Townsend  for  the  second  traverse,  and  Cottesmore 
against  it. 

In  22  H.  7.  it  is  reported  that,  after  debate,  issue  was 
taken  upon  the  second  traverse.  This  is  all  the  authority, 
(which  I  value  not ;)  for  no  doubt  but  that  issue  may  be 
taken  upon  it ;  but  the  question  is,  whether  it  can  be 
enforced,  the  party  standing  and  demurring  upon  it,  as  it 
is  here. 

Against  this  I  oppose  the  case  judged  Pasche  37  Eliz. 
Rot.  2278.  Woodroffe  brought  a  quare  imped,  against 
John  Cotford,  for  the  vicarage  of  Stepney  in  Midd.,  and 
laid  that  one  Richard  Leigh  ton,  parson  there,  whereunto  I-  J 
the  vicarage  belonged,  did  lease  the  parsonage  to  Thomas 
Lord  Cromwel,  Gregory  and  Richard  Cromwel,  for  eighty 
years,  and  that  Thomas  and  Gregory  died,  and  that  Rich- 
ard survived,  and  gave  the  lease  to  his  executor  for  ten 
years,  and  the  remainder  to  Francis  Cromwel ;  that  the 
executor  agreed  unto  the  devise  to  Francis,  and  after  ten 
years  he  entered,  and  brings  down  that  interest  unto  the 
plaintiff,  who  presented  one  Anthony  Anderton,  and  now 
upon  this  avoidance  be  presents  again,the  term  enduring. 
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[105  a]  The  defendant  Cotford  saith  that  Gregory  Oomwel 
"-^v^^^  survived,  and  granted  to  the  plaintiff  the  first  and  next 
avoidance,  and  then  granted  his  term  to  thedefendants^ 
and  then  the  chnrch  became  void  again,  and  so  the  de- 
fendant presented,  and  traverseth  absque  hoc  quod  prted. 
Richardua  supervixii  Tkomam  ei  Gregcrium  Cromwelf 
protUf  &c. 

The  plaintiff  maintaineth  his  declaration-  in  OmnibuM 
absque  hoc  quod  prad.  Chregoriua  did  grant  to  the  plaintiff 
the  first  avoidance,  prout^  and  then  demurred ;  and  after 
two  or  three  terms'  advice^  it  was  adjudged  that  the  repli- 
cation was  insuflEicient  in  law,  and  so  adjudged  nihil  agriai 
perhiUam;  which  in  effect  is  all  one  with  the  principal 
case }  for  the  presentment  for  the  plaintiff  was  avoided  as 
here,  and  yet  they  traverse  the  general  title  of  the  plaintiff, 
and  that  was  the  root  of  that  presentment^  which  the 
plaintiff  was  not  permitted  to  forsake,  and  to  offer  a  second 
traverse  to  that  that  did  avoid  his  presentment,  as  the 
plaintiff  would  here  in  the  principal  case ;  so  this  is  a  fall 
judgment  in  the  very  point. 

4th  point  Now  to  the  last  point,  if  the  plaintiff  should  be  admitted 

s  Cro.  201  ^^  ^  second  traverse,  yet  he  should  not  have  taken  it  so 
strictly  and  precisely  to  the  estate  for  the  life  of  Bunford, 
because  if  the  estate  had  been  for  the  life  of  any  other, 
who  had  been  dead,  or  had  been  any  otherwise  insuffi- 
cient, so  that  it  could  not  contain  the  plaintiff's  title  to 
his  avoidance,  it  had  been  all  one,  and  therefore  the  tra- 
verse should  have  been  absque  hoc  that  Thomas  Fitzbar- 

Tei.  133.  bert  was  seised  tempore  conceeaionis  modo  et  forma  proutf 
6lc.  ;  for  that  would  have  allowed  the  defendant  to  make 
proof  of  any  other  seisin,  that  might  have  disabled  tbe 
grant  as  well  as  tbe  life  of  Bunford  ;  like  unto  the  case  of 
conehnili  caau.  Where  the  demandant  counts  of  an  alien- 
ation in  fee,  yet  the  defendant  shall  make  his  traverse  to 
the  alienation  modo  et  format  and  tbea  the  demandant 
shall  maintain  the  issue  by  an  alienation  in  fee  or  in  tail, 

Yei.  196.  Dy.   or  for  life,  for  they  are  all  alike  material.     To  this  there 

S65  b    Post. 

19.  '  can  be  no  other  answer  given,  but  that  the  defendant's 

plea  upon  that  particular  estate  gives  the  plaintiff  his 


Lamflsmh  m.  Bblatbwaii*. 

traverse  accordingly ;  which  I  retort  upon  the  plaintiff^ 
that  since  he  hath  laid  the  seisin  in  fee,  he  hath  given  the 
defendant  just  advantage  to  trayerse  it. 

This  was  my  opinion  and  argument  opon  this  case ;  and 
my  brother  Winch,  arguing  before,  had  holden  that  the 
first  traverse  was  well  taken,  and  the  second  not  well,  so 
he  and  I  agreed.  But  my  brother  Nichols  and  Warberton 
had  argued  to  the  contrary.    And  so  it  rests. 
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Senieei  perfoniMd  bj  the  pkiatiff  «t  «fte  de/mdaites  rtqueti,  an  b  good  eonndon^ 
tion  for  a  m^Mfnatf  pronuM  to  paj ;  tecua  if  performed  without  reqnett. 

Anthony  Lamplgigh  brought  an  assumpHi  against  ^^^^^"^ 
Thomas  Brathwait  and  declared,  that  whereas  the  defend*  tion  generaUy. 
ant  had  feloniously  slain  one  Patrick  Mahume,  the  defen-  mexme.Browni. 

7    4  Kccih  S£lR 

ant,  after  the  said  felony  done,  instantly  required  the  plain-  p]  js.  '  * 
tiff  to  labor  and  do  his  endeavour  to  obtain  his  pardon 
from  the  king.  Whereupon  the  plaintiff,  upon  the  same 
request,  did,  by  all  the  means  he  could  and  many  days* 
labor,  do  his  endeavour  to  obtain  the  king's  pardon  for  the 
said  felony,  viz.  in  riding  and  journeying  at  his  own 
charges  from  London  to  Roiston,  when  the  king  was  there, 
and  to  London  back,  and  so  to  and  from  New  Market,  to 
obtain  pardon  for  the  defendant  for  the  said  felony.  Af- 
terwards, scU,  &c.  in  consideration  of  the  premises,  the  [1^6] 
said  defendant  did  promise  the  said  plaintiff  to  give  him 
one  hundred  pounds,  and  that  he  had  not,  &c. ;  to  his  dam- 
age one  hundred  and  twenty  pounds. 

To  this  the  defendant  pleaded  nan  asaumpM;  and  found 
for  the  plaintiff  damage  one  hundred  pounds.  It  was  said 
in  arrest  of  judgment,  that  the  consideration  was  passed. 

But  the  chief  objection  was,  that  it  doth  not  appear 
that  he  did  any  thing  towards  the  obtaining  of  the  pardon, 
but  riding  up  and  down,  and  nothing  done  when  he 
jcame  there.  And  of  this  opinion  was  my  brother  War- 
berton ;  but  myself  and  the  other  two  judges  were  of  opin- 
ion for  the  plaintiff,  and  so  he  had  judgment. 
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[106  a]  First,  it  was  agreed,  that  a  mere  voluntary  courtesy  will 
'^'^^^y^^  not  have  a  qonsideration  to  uphold  an  aasunq>sU.  But  if 
409.  ow.  \4lk  that  courtesy  were  moved  by  a  suit  or  request  of  the  party 
6^232 '715/'  that  gives  the  aa&unq^Ht,  it  will  bind;  for  the  promise, 
8G&.'^Sjd^  ssl^'  though  it  follows,  yet  it  is  not  naked,  but  couples  itself 
Sf'^T  4?"'  ^^^  ^^^  *"**  before,  and  the  merits  of  the  party  procured 
iCro.4<».       by  that  suit,  which  is  the  difference.  Pasch.  lOEliz.  Dyer 

3  Cro.  42, 444, 

716,741.  Ac-    272,  Hunt  and  Bates.    See  Oneley's  case,  19  Eliz.  Dyer 

cord, one  Ho-     „_- 
bart,Owen,144.  oOO. 

eom^oSprt-        Then  to  the  main  point,  it  is  first  clear,i4hat  in  this  case, 
i^rSls'cr.  ^P^'^  ^®  ^^^"®  ^'^^^  OBautnpaiti  all  these  points  were  to  be 
i*Ro*'ii^       proved  by  the  plaintiff. 
jonet,365.  1.  That  the  defendant  had  committed  the  felony, /»rottt, 

&.C. 

2.  Then  that  he  requested  the  plaintiff's  endeavour, 
proutj  &c. 

3.  That  thereupon  the  defendant  made  his  proof,  proui^ 

4.  That  thereupon  the  defendant  made   his  promise, 
proutt  &c. 

For  wheresoever  I  build  my  promise  upon  a  thing  done 
at  my  request,  the  execution  of  the  act  must  pursue  the 
request,  for  it  is  like  a  case  of  commission  for  this  pur- 
pose. 
Differance  So  then  the  issue  found,  ut  supra,  is  a  proof  that  he  did 

pairt andto       his  cudeavour,  according  to  the  request,  for  else  the  issue 
GOMiden^on.    could  uot  havc  been  found  ;  for  that  is  the  difference  be- 
ISi,  i^.^s^'  tween  a  promise  upon  a  consideration  executed  and  exe- 
340.  2Cr.2S4.  cutory,  that  in  the  executed  you  cannot  traverse  the  con- 
sideration by  itself,  because  it  is  passed  and  incorporated 
and  coupled  with  the  promise.     And  if  it  were  not  indeed 
then  acted,  it  is  nudum  pactum. 
Ant  24.  Yeiv.      But  if  it  be  cxccutory,  as  in  consideration  that  you 

134.  Ante  88.       ,     ,,  /     .„       .  ^  ,         ^ 

7  Co.  10.  b.       shall  serve  me  a  year,  1  will  give  you  ten  pounds  ;  here 

4Co.9i^'b.    you  cannot  bring  your  action  till  the  service  performed. 

TXo.  38.  Yel.  gy^  jf  j^  ^gre  a  promise  on  either  side  executory,  it  needs 

not  to  aver  performance,  for  it  is  the  counter  promise,  and 

not  the  performance,  that  makes  the  consideration ;  yet  it 

is  a  promise  before,  though  not  binding,  and  in  the  action. 
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you  shall  lay  the  pjromiBe  as  it  wag,  and  make  speciftl     [1066] 
averment  of  the  eervice  done  after.  \.^-sy-^^ 

Now  if  the  service  were  not  done,  and  yet  the  promise  ^^';P  J 
made,  prout,  &c.  the  defendant  must  not   traverse   the^o.p.w. 
promise,  but  he  must  traverse  the  performance  of  the  ser- 
vice, because  they  are  distinct  in  feet,  though  they  must 
concur  to  the  bearing  of  the  action. 

Then  also  note  here^  that  it  was  neither  required  nor 
promised  to  obtain  the  pardon,  but  to  do  his  endeavour  to 
obtain  it,  the  one  was  his  end,  and  the  other  his  office. 

Now  then  he  hath  laid  expressly  in  general,  that  he  did  Mo.fi96.2Kcb. 
his  endeavour  to  obtain  it,  viz.  in  equitando,  &c.  to  ob-      *  ^' 
tain.     Now  then,  clearly,  the  substance  of  this  plea  is 
general,  for  that  answers  directly  the  request,  the  special 
assigned  is  but  to  inform  the  court ;  and  therefore  clearly, 
if  upon  the  trial  he  could  have  proved  no  riding,  nor 
journeying,  yet  any  other  effectual  endeavour  according 
to  the  request  would  have  served ;  and  therefore  if  the  Yei.  il. 
consideration  had   been  that  he  should  endeavour  in  the 
future,  so  that  he  must  have  laid  his  endeavour  expressly, 
and  had  done  it  as  he  doth  here,  and  the  defendant  had 
not  denied  the  promise,  but  the  endeavour,  he  must  have 
traversed  the  endeavour  in  the  general,  not  the  riding, 
&c.  in  the  special ;  which  proves  clearly,  that  is  not  the 
substance,  and   that  the  other  endeavour   would   serve. 
This  makes  it  clear,  that  though  particulars  ought  to  be  3  Cr.  179. 
set  forth  to  the  court,  and  those  sufficient,  which  were 
not  done,  which  might  be  cause  of  demurrer;  yet  being      [107] 
but  matter  of  form,  and  the  substance  in  the  general, 
n^hich  is  here  in  the  issue  and  verdict,  it  were  cured  by 
the  verdict.     But  the  speciitl  is  also  well  enough-;  for  all 
is  laid  down  for  the  obtaining  of  the  pardon  which  is 
within  the  request ;  and  therefore  suppose  he  had  ridden 
to  that  purpose,  and  Braithwait  had  died,  or  himself,  be-  Yei.  11. 
fore  he  could  do  any  thing  else,  or  that  another  had  ob- 
tained the  pardon  before,  or  the  like,  yet  the  promise  had 
bolden. 

And  observe  that  case  22  E.  4.  40.  condition  of  an  ob-  o^Co.^as.  «.^ 
ligation,  to  show  a  safficient  discharge  of  an  annuity,  you  vri  Plow. 7.1. 
31 


242 


Wilson  vs.  Ths  Bishop  of  Carlile. 


[107  a]     must  plead  the  certainty  of  the  discharge  to  the  court ; 

''^'^^^^^  the  reason  whereof,  given  by  Brion  and  Choke,  is,  that 
the  plea  there  contains  two  parts,  one  a  trial  per  pais^  9cU. 
the  writing  of  the  discharge,  the  other  by  the  court,  scU. 
the  sufficiency  and  validity  of  it,  which  the  jury  could  not 
try ;  for  they  agree,  that  if  the  condition  had  been  to  build 
a  house  agreeable  to  the  state  of  the  obligee,  because  it 
was  a  case  all  proper  for  the  country  to  try,  it  might  have 
been  pleaded  generally,  and  then  it  was  a  demurrer,  not 
an  issue,  as  is  here.  (1) 

(1)  See  1  Saund.  264,  n.  (1.)  and  cases  th^re  cited. 


WiLsoK  vs.  TtiE  Bishop  of  Carlile. 

A  cnBtom  for  the  parishionen  to  pay  their  tithes  truly,  without  the  view  of  the 
partoii;  i»  not  good. 


108] 


Surrey. 


Donbleneti  of 
pleading.     Mo. 
870.  SI  H.  8. 
C.19. 


Avowry  for 
rent  service 
according  to 
the  statute  of 
SI  H.  8.  upon 
the  land  admits 
plaintiff  to  all 
pleas. 


Brown  vs.  Goldsmith. 

An  exception  in  a  grant,  or  &  smrendaE,  of  what  i*  iveopwibla  from  the  eatato,  w 
void. 

Thomas  Brown,  plaintiff,  against  Thomas  Goldsmith,  de- 
fendant, in  a  replevin  for  taking  a  brass  kettle  at  Cobham 
in  Surrey,  21  Apr.  12  Jac.  The  defendant  avoweth,  as 
bailiff  to  the  dean  and  canons  <  of  Windsor,  that  one  Rob- 
ert Parsons  held  the  place  of  th^  dean  and  canons,  as  of 
their  manor  of  Hampton  court  in  the  said  county  of  Sur- 
rey and  Middlesex,  by  rent  and  suit  of  cout ;  that  Robert 
Parsons  being  summoned  did  not  appear  at  a  court  holden 
in  the  said  manor,  that  for  suit  he  did  distrain,  and  make 
conusance,  as  in  land  holden  of  the  dean,  &c.  The 
plaintiff  confesseth  the  seisin  of  thfe  dean  and  canons,  and 
the  tenure;  but  further  saith,  that  the  seventh  day  of 
April,  An.  9  Eliz.  the  said  dean  and  canons  did  lease  by  in- 
denture the  said  manor  unto  one  George  Stidolphe  from  the 
Annunciation  then  past  for  the  term  of  fiftyone  years  then 
next  following;  then  he  entered  asUe  prad.  tempus  quo. 
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and  was,  and  is  yet  thereof  possessed,  the  reversion  to  the     [108  a] 
said  dean  and  canons  expectant.  x^-v^-^^ 

The  avowant  confesseth  the  lease  to  Stidolphe  ;  but  Cr.  Jac.  176. 
saith,  that  by  the  said  lease  all  leets,  lawdays,  and  courts 
there  to  be  held,  and.  all  nrnnner  of  fines,  heriots,  reliefs, 
escheats,  perquisites  and  profits  of  courts  were  excepted 
and  reserved,  and  that  Stidolphe  being  so  possessed  did, 
the  10  of  Octob.  11  Jac,  grant  all  his  estate  to  one  Butts ; 
that  Butts,  the  26  of  March  12  Jac,  by  his  deed  showed 
ISdrth,  did  grant  all  leets,  lawdays,  courts,  &c  unto  the 
dean  and  canons;  and  that  they  afterwards  held  the 
courts,  and  the  defaults  of  siuts,  til  supr. ;  and  that  Gold* 
snxith  did  distrain  for  the  suit. 

The  plaintiff  demurs  for'doubleness,  and  showeth  for  scr.176.D7. 
cause^  in  that  the  defendaat  saith  the  courts  be  excepted,  ^*  ^' 
and  also  that  the  courts  be  surrendered.  * 

In  this  case  judgment  was  given  for  the  plaintiff. 
First,  it  was  agreed  by  us  all,  that  the  exception  (in  p^^^^  ^^ 
the  original  lease)  of  the  courts,  &c.  was  utterly  void,  j^*^-®*^*^. 
because  the  manor,  by  that  name,  was  granted,  which 
might  not  be  recalled ;  and  manor  it  could  not  be  with- 
out a  court,  only  in  the  king's  case  it  was  otherwise. 
And  by  the  same  reason  the  surrender  of  the  courts  was 
void,  which  were  inseparable  from  the  manor,  scU.  the 
court  baron.     But  then  it  was  insisted  upon,  that  the  plea 
was  void,  and  not  pleadable  by  him,  being  a  mere  stran- 
ger ;  for  it  was  said,  that  this  was  a  suit  service  done  from 
Parsons,  the  very  tenant,  and  for  default  of  suit  of  Parsons 
he  did  distrain.     Now  the  plaintiff  conveyed  himself  no  j  1^.^.  jgi. 
interest  to  the  tenancy,  but  only  as  a  mere  stranger  did 
entitle  another  to  the  service,  which  by  the  books  he  can- 
not do,  but  plead  only  hors  de  son  fee.     To  this  it  was 
answered  and  resolved  by  the  court,  that  this  exception 
was  true  at  common  law,  all  avowries  for  service  were 
to  be  made  upon  the  person  of  the  tenant. 

And  it  is  true,  if  the  lord  will  hold  the  course  of  the 
common  law  in  avowing  so;  for  his  choice  remains  unto 
him  still  to  avow  as  at  the  common  law ;  but  if  he  will 
leave  that  way,  and  take  the  benefit  of  the  statute  to 
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[108  6]  avow,  as  upon  land  liable  to  his  distress,  (as  here  he  hath 
^-'"v-^  done,)  and  so  handle  it  as  a  rent  charge,  then  the  stat.  is 
indifferent  to  both,  that  the  other  may  defend  according 
to  the  same  rules,  by  the  same  reason  j  for  now  the  privity 
of  the  person  tenant  is  removed  on  both  sides,  and  the 
charge  of  the  land  is  only  in  question. 

Legem  /eras  quam  ipse  tulerie^  yet  it  is  true,  there  is 
no  literal  provision  for  this  in  the  law  of  21  H.  8.  but  the 
mere  consequence  of  reason  changing,  changes  the  law. 
Now  where  the  avowing  was  only  upon  the  Iftnd,  as  in 
the  case  of  customary  profits,  as  a  fine  for  alienation  or  of 
[109]  a  rent  charge,  there  the  plaintiff  at  the  common  law  in 
such  cases  might  plead  any  discharge,  though  he  were  a 
mere  stranger,  and  had  nothihg  in  the  land.     See  14  H. 

4.  8.  b.  and  14  H.  8.  6.  Hulfpenies  cases  judged.   (1) 

^  -I  ■■■-■■ 

(1)  If  an  exception  be  of  an  inBeparable  incident  and  a  thing  which 
cannot  be  granted  by  itself  and  from  another,  as  if  land  be  granted, 
exeqfUng  the  common  appendant  thereunto  belonging,  the  exception  is 
void.   Shop.  Touch.  79, 


Chancery  The  King  &.  ol.  VS.  AbunPEI^  &  crf. 

When  title  deed*  are  raspected  to  be  nippreaeed  or  withholden  by  the  defendadta 
or  thoie  under  whom  they  olaim,  chano^Kj  will  decree  that  the  plaintiff  shall 
hold  the  land  until  the  deeds  shall  be  produced. 

General  acts  of  parliament  are  enrolled  in  chancery  ;  which  enrolment  is  the  origi- 
bbI  record  of  the  act ;  bat  priTate  aoti  are  not  enrolled^  and  of  anch,  the  first  bill 
filed  and  sealed,  and  remaining  with  the  clerk,  is  the  original  recoid. 

The  journals  of  parliament  are  not  records,  and  cannot  weaken  or  control  a  statute, 
which  is  a  record  and  to  be  tried  only  by  itself. 

Statutes  take  effect  from  the  iMginniiig  of  the  parliament  or  sessien,  imtosa  it  be 
otherwise  ordained  in  the  act  itself. 

Depositions  taken  upon  an  inq;|^x7  in  the  fcourt  of  the  Council  of  York,  not  allow- 
ed in  chaocexy.  t 

Mo.  823.  In  chancery  there  was  a  suit  commenced  by  me,  as  at- 

torney general,  in  the  behalf  of  the  king's  majesty,  and 
the  Lord  Hunsdon  as  the  king's  farmer  for  the  manor  of 
West  Harsley  and  Asalby  in  the  county  of  York,  against 
the  countess  dowager  of  Aruiidel,  and  the  Lord  William 
Howard  and  his  lady ;  which  cause  coming  to  hearing 
after  I  was  chief  justice  of  the  Common  Pleas,  my  lord 
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chancellor  called  to  his  assistance  in  the  hearing  of  it  [109  aj 
the  lord  chief  justice  Coke  and  myself.  This  caase  hung  ^-^^/^^ 
long,  and  had  many  hearings  and  briefs  delivered,  and 
after  long  consideration,  was,  this  term,  with  uniform  con- 
sent of  the  lord  chancellor,  us  the  judges,  and  master  of 
the  rolls,  decreed  for  the  king.  Wherefore  the  decree  is^ 
with  the  reasons  thereof,  advisedly  and  exactly  penned 
and  entered,  as  of  this  Trinity  term  14  Jac. 

Of  this  decree  therefore  at  large  I  will  say  nothing  but 
this,  that  the  reason  of  the  suit  in  chancery  was  not  for 
want  of  good  title  at  law,  (for  it  said  and  affirmed  the 
king's  title  to  be  merely  by  law,  by  the  attainder  of  Fran-  ^e^uTSere' 
cis  Dacres,  whose  land  the  bill  laid  the  land  to  be,  of  an  ^^  "^^"^ 
estate  in  tail,)  bot  the  cause  of  suit  was  made,  that  the  deeds  u«  not 
deeds  whereby  the  estate  was  to  come  to  Francis  Dacres 
were  not  extant,  but  very  vehemently  suspicious  to  have 
been  -suppressed  and  withholden  by  some  under   whom 
the  defendants  claimed,  and  therefore  in  the  end  the  de- 
cree ran,  that  the  king  and  his  heirs,  and  his  said  farmer, 
should  hold  and  enjoy  the  land  till  the  defendants  should 
produce  the  deeds,  and  the  court  thereupon  take  further 
consideration  and  order. 

But  two  points  fell  out  in  this  case  very  worthy  the  ob-  Two  points. 
servation. 

The  first  shortly  thus.  Anno  35  H.  8.  there  was  great  Fint  point, 
controversy  between  Williaov  Lord  Dacres  and  his  chil- 
dren on  the  one  part^  and  the  heirs  general  of  Sir  James 
Strang  ways,  for  the  lands*  of  the  same.  Strangways. 
Whereupon  in  June,  35  H.  8.  the  king  made  an  award 
between  them,  which  award  because  it  could  not  state  the 
lands  accordingly,  afterwards  in  March,  35  H.  8.  an  act 
of  parliament  was  made  for.  ratification  of  the  king's  . 
award,  which  was  extimt  in.  the  rolls  of  parliament,  aad 
now  was  certified,  under  the  great  seal  of  England. 

The  exception  to  disannul  this  act  of  parliament  was 
thus.  The  bill  passed  first  in  the  upper  house,  by  the 
consent  of  the  lords,  which  was  sent  down  into  the  lower 
house,  and  from  thence  was  returned  with  this  indorse- 
ment or  superscription  on  the  body  of  the  bill,  a  ceste  biUe 
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[109  6]  lea  eanwnons  aont  aasenius  avec  laproviaion  annexe.  But 
^^"v^^  there  is  ao  provision  extant  upon  record.  But  that  very 
bill,  with  that  superscription  or  indorsement,  and  with  the 
regal  assent,  and  without  any  proviso  indeed,  is  filed  with 
the  rest  of  the  bills,  and  the  king's  assent  unto  it,  and  la- 
belled with  the  rest,  whereunto  the  great  seal  is  set,  as 
the  course  is  in  private  acts,  which  are  not  enrolled  with- 
out special  suit,  as  general  acts  are ;  for  general  aots  afe 
always  enrolled  by  the  clerk  of  the  parliament,  and  deli- 
vered over  into  the  chancery;  which  enrolment  in  the 
chancery  makes  them  the  original  record,  (as  it  was  re- 
solved in  John  Stub's  case  ;)  but  in  private  acts  the  very 
body  of  the  first  bill,  filed  and  sealed  as  aforesaid,  and 
remaining  with  the  clerk  of  the  parlidmeaf,  is  the. original 
record. 

The  principal  ease  standing  thus,  the  defendant's  comi- 
sel  press  the  joulmal  book  of  the  upper  house,  for*  there 
was  no  journal  book  kept  for  the  lower  hbuse  till  the  time 
of  E.  6.  Concerning  this  bill  which  is  thus  in  divers 
parts.;  Quarto  Martii  prima  viee  leeta  est  biUa  conoera- 
ing  the  king's  award  for  controversies  between  the  Lord 
Dacres  and  the  heirs  general  of  Sir  Jumts  Strangways  the 
younger,  &c.  Cuiquidem  bilke  procerea  astenserurU. 
[110]  Item  hodie  miasa  eat  ad  domum  communem  per  regium  ai-^ 
tomatum  et  aciicUat.  billa,  ^rc.  And  ^fter,  18  Martiiy  ha- 
die  allata  eat  a  damo  comanuni  biHa^  ^c.  cum  provi- 
aiane  eidem  annexa;  qua  prima  et  aacwnda-iAoe  lecta  eat^ 
hodie  cammiaaa  eat  regio  attomato  bUla,  fyc.  And  after, 
28  Mart,  remiaaa  eat  in  domum  communem  per  attomaium 
regium  biUaj  fyc.  hodie  cum  prooerum  conaenau  et  aaaenau 
cancellata  eat  proviHo  pro  htsredibua  maaoulia  Jac 
Strangwaya  mU.  bUke  euidam  cui  titulua  eatj  ^.  See 
these  three  acts,  the  sending  of  it  to  the  lower  house,  the 
bringing  it  firom  thence,  and  the  cancelling  of  the  proviaOj 
all  on  this  one  day,  18  Mar.  upon  which  they  infer,  that 
the  commons,  being  assented  with  provision,  had  not.  as- 
sented to  this  act  without  provision,  the  same  being  can- 
celled by  the  lords,  of  their  own  heads.  And  so  it  is  not 
an  act  of  both  houses,  as  it  ought  to  be. 
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But  it  is  clearly  resolved  by  us  all,  that  this  exception  [110  a] 
was  of  no  value,  and  consider  it  first  by  the  act  itself  ^^-v-^ 
without  the  journal,  next  by  the  journal. 

The  act  itself  hath  no  mention  of  a  provUoy  but  in  the 
endorsement  as  before,  wherein  what  the  proviso  was  (if 
any  whdre)  appears  noC  Why  then  if  there  were  indeed 
no  proviso,  the  assent  of  the  lower  house  was  absolute 
and  perfect ;  for  the  refi^rring  of  itself  to  that  that  was 
not,  hurts  not,  and  the  mentioning  of  it  doth  not  prove 
necessarily  that  there  was  such  a  proviso,  no  more,  but 
rather  less  than  in  the  earl  of  Leicester's  case,  Plo.  390 ; 
the  mention  and  recital  of  his  attainder  did  convince  the 
truth  of  it. 

If  there  were  9l  proviso^ yet  it  might  be  sundry  ways 
saWable,  though  it  be  not  extant ;  for  first,  if  it  were  lost 
by  the  fault  of  negligence  of  the  keeper  or  clerk  of  the 
parliament,  that  must  not  avoid  the  whole  act.  But  sup- 
pose that  a  proviso  were  cancelled  by  the  lords  <Hily,  yet 
it  might  be  such  a  piece  by  itself,  as  this  act  that  remains 
might  be  perfect  and  complete  without  it.  '* 
And  that  three  ways  specially ; 

Because  it  might  be  as  a  part  by  itself  of  a  several  ef-  i. 

feet  from  the  rest  of  the  act,  though  all  were  not  in  orte 
chapter  or  continent  of  the  act,  as  it  is  resolved  in  Dive 
and  ^Manningfaam*B  case,  Plo.  6d.  upon  the  stat.  2S  H.  6, 
of  sheriSs. 

It  might  be  a  proviso  merely  idle,  elasory,  or  as  it  is  2, 

termed  flattering, .  Flo.  564.  in  the  case  of  Unton  upon 
the  statute  of  wills,  and  the  Duke  of  Norfolk's  attainder. 

Thirdly,  the  matter  intended  by  this  proviso  might  be  3. 

so  sufficiently  provided  for  by  the  act  itself  before,  as  this 
were  mere  surplusage,  and  then  the  omission  of  it  couM 
not  prejudice.  And  to  that  opinion  inclines  33  H.  6.  17. 
And  that  may  seem  to  be  the  truth  of  this,  for  the  proviso 
seems  to  have  been  only  to  preserve  the  right  of  the  heirs 
males  of  Strangways;  whereas  there  was  a  general  saving 
in  the  act  as  it  came  from  the  lords,  which  served  them 
as  well  as  others,  and  that  perhaps  might  be  informed 
to  the  lower  house,  by  the  king's  att<Hrney,  thie '  twenty- 
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[110  6]     eighth  of  March,  when  he  carried  it  to  them,  as  is  said  ; 
^-^"v^*^    which  might  be  the  reason  of  the  cancelling  of  it* 

So  this  is  the  state  of  this  act,  as  it  appears  any  way  in 
the  record  ;  out  of  which  nothing  can  be  enforced  to  an- 
nihilate the  act.  And  it  doth  not  appear  that  the  lords 
did  cancel  the  proviso^  but  that  it  was  cancelled  the 
twentyeighth  day,  with  their  consent,  which  twentyeighth 
day  it  was  in  the  commons  bouse,  and  brought  from 
thence  ut  aupp'^.^o  it  might  be  cancelled  there,  and  the 
lords  after  consent  to  it.  And. all  true  and  proper.  And 
note,  that  there  is  a  journal  of  that  time  of  the  house  of 
conunons,  and  the  lords  enter  not  in  their  journal  the  acts 
of  the  commons.  Then  take  the  journal ;  it  hath  no  men* 
tion  of  the  effect  of  the  proviso^  but  in  one  place,  and 
that  is  only  by  way  of  a  sum^  not  of  a  full  and  formal  sen- 
tence. For  if  the  proviso  were  indeed  in  no  other  fonA 
than  is  mentioned f  proviso  lutredibus  masctdiSj  &c.  it  were 
senseless  and  void,  and  no  man  may  divine  what  it  was  to 
the  avoiding  of  an  act  otherwise  perfect.  But  naw  sup- 
pose that  the  journal  were  every  way  full  and  perfect,  yet 
it  hath  no  power  to  satisfy,  destroy  or  weaken  the  act, 
which  being  a  high  record,  must  be  tried  only  by  itself, 
teste  meipso.  Now  journals  are  no  records,  but  remem- 
brances for  forms  of  proceedings  to  the  record;  they  are 
not  of  necessity,  neither  have  they  always  been.  Tbey 
[111]  are  like  the  dockets  of  the  pronotaries,  or  the  particular 
to  the  king's  patents.    Co.  lib.  2.  34.  b.  and  16  EUk.  331. 

Ant.  78.  of  the  particular.     The  la3t  intended  parliament,  10  Jac. 

if  you  be  judged  by  the  journal,  it  was  a  large  and  well 
occupied  parliament,  yet  because  no  act  passed,  nor  re- 

1  Ro.  29.  p.  1.   cord  is  of  it,,  it  was  resolved  by  all  the  judges  to  be  no 

Htttt.  61.  1*  . 

parliament. 

The  journal  is  of  good  use  for  the  observafion  of  the 
generalty  and  materialty  of  proceedings  and  deliberations 
as  to  the  three  readings  of  any  bill,  the  intercourses 
between  tlie  two  houses,  and  the  like;  but  when  the  act 
is  passed,  the  journal  is  expired.  And  in  this  journal 
there  appears  but  one  reading  of  the  bill  in  the  upper 
bouse  where  it  passed,  which  is  unlikely.     But  if  the 
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record  of  the  act  itsctf  carry  its  death's  wound  in  itself,  [Ilia] 
IbeA  it  ]»  true  that  the  parcbmeBt,  no  nor  the  great  seal,  ^-^^v"^ 
either  to  the  original  act,  or  to  the  exemplification  of  it, 
will  not  serre,  as  in  the  4  H.  7.  18.  where  the  act  was  by 
the  king,  with  the  consent  of  the  lords,  (omitting  the  com- 
mons,) and  was  judged  therefore  void.  And  he  that 
observes  the  case  39  H.  9,  17-  which  was  the  only  case 
relied  upon  by  the  defendant's  counsel,  shall  find  it  so ; 
and  upon  this  rule  the  doubt  to  be  conceived^  scU.  upon 
the  parliament  roll  itself,  not  upon  the  journal. 

For  the  case  was,  that  Sir  John  Pilkington  being  charg- 
ed with  a:  rape,  an  act  of  parliament  passed,  that  he  should 
be  proclaimed,  and  if  he  appeared  not  at  the  day,  he 
should  be  attainted  of  the  fact,  and  pay  a  fine  to  the 
party  grieved.  Now  being  taken  and  brought  into  the 
king's  bench,  he  alleged  that  the  act  (whereof  transcript 
was  sent  by  fmitimu9  out  of  the  chancery  into  the  king's 
bench)  was  not  a  sufilcient  act  of  parliament  in  law ;  for 
the  act  began  with  the  commons  and  there  passed,  and 
was  indorsed  Moii  baile  anx  seigniews;  but  where  the 
bill  was,  that  Sir  John  Pilkington  should  answer  before 
Pentecost  next,  the  lords  indorsed  the  bill  thus. 

The  lords-  granted  or  assented  that  he  should  answer 
before  Pentecost  1452,  which  was  the  Pentecost  twelve 
month.  For  the  Pentecost  next  ensuing,  taking  this  bill 
to  pass  as  of  the  first  day  of  the  parliament,  did  incur 
sitting  the  parliament ;  for  the  parliament  begun  before 
Pentecost  1451.  and  the  lords  gave  Pentecost  1452;  and 
so  said  the  defendant,  there  these  two  differing,  the  bill 
should  have  been  returned  to  the  commons  -to  allow  or 
not.  Now  Prisot  and  Markham  asked  if  the  bill  came 
into  the  house  after  the  Pentecost  that  incurred  during 
the  parliament,  as  conceiving  that  then  Pentecost  next 
ensuing,  mentioned  in  the  bill  of  commons,  should  not 
have  been  in  law  that  Pentecost,  but  the  same  the  lords 
made  a  year  after,  and  so  needed  no  return  to  the  com- 
mons for  a  new  consent;  but  if  e  conversOj  then  otherwise. 
But  that  by  later  judgments  is  clear,  that  all  bills  take  i  cm.  42t. 
effect  and  work  from  the  beginRing  of  the  parliament  or  vew.  ili. 
32 
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[Ill  &3     session,  except  it  be  otherwise  ordained  by  the  act  itself* 
^■^"■^'^^      But  in  this  case  it  is  plain  that  the  difference  appeared 

Plo.  79.  b.  Dy.    .,,-  /.i  iii»  i«  'i  •  i 

74.  b.  95.  a.  in  the  body  of  the  roll  of  parliament,  not  by  a  joarnat 
book.  And  the  very  certainty  of  the  difference  appeared 
also  in  the  roll,  which  appears  not  so  much  as  in  the 
journal  in  this  our  case. 

And  yet  Fortescue,  chief  justice  of  the  king's  bench, 
after  all  done,  resolved  in  that  case,  33  H.  6.  17.  that  it 
was  an  act  of  parliament,  and  they  would  be  well  advised 
before  they  annulled  an  act  of  parliament ;  peradventure 
it  were  best  to> refer  it^o  the  next  parliament. 
The  other  "^^^   Other  great  point  resolved  in  this  present  case 

great  point.  |yas,  that  whereas  this  title  between  the  king  in  the  right 
of  Francis  Dacres  stood  partly  upon  the  said  act  of  par- 
liament, and  partly  upon  a  feoffment  made  by  William 
lord  Dacres,'anno  4  and  5  Phil.  &  Mar.  and  a  reinfeoff- 
ment  back  again,  whereby  the  state  was  to  grow  to 
Francis  Dacres,  which  feoffment  the  defendants  said  was 
not  lawfully  executed,  and  that  point  had  been  examined 
before  the  council  at  York,  in  the  eighth  year  of  the  late 
queen  Elizabeth  ;  the  defendants  required  the  use  of  the 
said  depositions,  which  the  king's  counsel  contended 
ought  not  to  be  granted  unto  them ;  and  so  the  whole 
court  resolved,  for  divers  reasons  contained  particularly 
and  at  large  in  the  decree  ;  which  were  these. 
[112]  Because  the  suit  was  by  English  bill  in  the  very  nature 

1..  of  a  replevin  to  try  the  title  of  freehold  of  a  whole  barony 

Depositions         •         rf  •  i  .  - 

without  bill       in  effect,  without  any  mixture  of  equity  at  all. 

u  answer.  Bccause  it  was  between  strangers  to  the  remainder  of 

'Francis  Dacres,  by  which  the  king  claims;  for  there  were 
three  sons  of  William  Dacres  stated  before  it  could  come 
to  Francis. 
3  Because  the  point  put  in  issue  was  an  estate  tail  sup- 

ported by  Thomas  Lord  Dacres  (the  eldest  son  of  William 
Lord  Dacre  then  dead)  in  the  time  of  H.  6.  whereby  he 
pretended  the  feoffment  should  be  as  by  a  remitter  avoid- 
ed, so  the  feoffment  was  not  denied  but  admitted;  and  yet 
the  tail  was  not  a  whit  examined  nor  proved,  but  all  bent 
to  destroy"  the  feoffment,  so  that  it  was  said,  that  those 
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depositions  smelt  of  practice,  and  upon  motion  ought  to  [112  a] 
be  suppressed,  and  therefore  ought  not  here  to  be  al-  ^-^^^^^ 
lowed. 

Because  the  originals  of  those  depositions  at  York  were  4. 

all  gone,  and  there  were  also  no  exemplifications  of  them 
but  in  the  hands  of  the  defendants,  so  that  the  king  must 
fight  with  weapons  assigned  him  by  parties  adversary. 

That  this  very  point  had  been,  by  the  late  queen's  com-  6. 

mandment,  very  carefully  examined  in  chancery,  28  Eliz. 
only  upon  petition,  without  bill  and  answer,  between 
Francis  Dacres  the  petitioner,  and  the  earl  of  Arundel 
and  his  countess,  and.  the  lord  William  Howard  and  his 
lady,  defendants,  as  they  are  now,  wherein  all  the  inter- 
rogatories were  appointed  to  be  perused  by  the  chief  ^ 
justice,  and  the  examinations  made  not  by  the  examiner, 
but  by  certain  doctors  of  law ;  at  which  time  divers  of 
these  witnesses  that  had  been  examined  8  Eliz.  were  ex- 
amined. 

Those  depositions  were  little  questioned  by  the  defend-  e. 

ant's  counsel,  but  were  clearly  allowed  and  read  by  the 
court,  though  they  were  without  bill  and  answer ;  for  they 
were  by  special  direction  in  that  cause,  for  expedition. 

They  were  with  such  careful  proceedings  and  reverend  7. 

persons  as  before. 

They  were  by  consent  of  parties,  and  the  then  defend-  a. 

ants  examined  very  many  witnesses  therein.  But  out  of 
this  curiosity  it  was  enforced,  that  the  other  depositions 
taken,  no  man  knows  how,  were  then  either  not  known, 
or  not  regarded,  nor  ought  now  to  be  allowed. 

But  the   great  and   main  reason   that  they  were  not  g. 

allowed  to  be  read  here,  was,  because  the  court  where  2ken*in^e 
they  were  taken  was  not  holden  competent,  in  a  case  of  councu^i?* 
this  nature,  and  for  depositions  to  be  read  in  other  courts.  York  in  cm 

*      1  1,    .     1  1     .       ,  .  1  .      of  freehold 

And  we  all  held  it  dangerous  to  give  a  precedent  m  refused  in  . 
this  court  with  such  assistance,  and  in  such  a  case.     And  ^ 
though  it  did  not  appear  whether  their  instructions  then 
bare  it,  yet  the  reformations  of  late  prove,  that  it  was  not 
allowable. 
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[112  6]  And  though  it  were  Baid  that  those  deposition  were 
^"^"^^"^^  allowed  and  given  in  evidence  by  the  lord  Coke,  then 
attorney  general^  in  36  Eliz.  upon  an  office  at  Ckrlilet, 
taken  before  my  lord  chancellor,  then  muter  of  the  rolls, 
upon  the  attainder  of  Francis  Dacresi  which  was  also 
confirmed  by  my  lord  Caket  yet  that  laaved  «s  liUie, 
both  because  the  case  differs  much  between  an  inquest  of 
office  which  admits  a  traverse,  and  this  hearing  whi<h  is 
final ;  and  also  because  it  is  now  contradicted  and  put 
to  the  judgment  of  the  court,  which  mwt  give  answer 
judicia)Iy»  which  before  passed  in  silence. 


TrespaM.  TasKCR  V9.   SALTfiR. 

A  Tcrdict  taken  upon  a  matter  which  is  not  issuable^  or  upon  matter  oat  of  tht 
compaas  «f  the  laaae,  it  Toid. 

Verdict  a^inst  Tasker  brought  an  action  of  trespass  of  battery  against 
c^T^'arJlTby^he  Salter :  the  defendant  made  justification  by  conveying 
f.^7.^*32  H^8.  J^iroself  an  estate  by  copy,  in  a  piece  of  ground,  parcel 
cap.  30.  Qf  the  manor  of  Church-house,  whereof  master  Dean  was 

seized,  and  the  plaintiff  came  upon  it,  and  he  laid  his 
hands  moUiter,  fyc. 

The   plaintiff  replied  and   conveyed   himself  also   an 
4  Co.  30.  b.       estate  by  copy  of  another  piece  or  parcel  of  the  same 
manor,  and  then  laid  that  the  same  master  Dean,  d^^c. 
lord  of  the  said  manor,  had  had  for  him  and  his  tenants, 
[1131       ^^  ^^^^   piece   of  ground,   a   way   over   the   defendant's 
piece,  &c.     And  thereupon  issue   taken  and  found  for 
the  plaintiff. 
2Cr.4a5.  And  the  better  opinion  of  the  court  was,  that  this  was 

not  holpen  by  the  statute,  because  indeed  this  was  no  is- 
sue at  all,  nor  thing  nor  possible  issuable,  and  therefore 
the  verdict  must  also  be  utterly  void  ;  for  a  verdict  cannot 
make  that  good  that  the  court  sees  cannot  be  in  law,  so 
that  this  is  the  office  of  the  court  to  judge.  But  payment 
2  c"*"''*  3^7  P'^^^^d  to  a  single  obligation,  though  it  be  not  a  suffi- 
cient bar,  yet  it  may  be  both  in  fact  and  in  law.    ' 
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And  though  it  were  said,  that  the  sabstance  of  the  issue     [1 13  n] 
was  no  way  ;   and  if  it  had  been  laid  in  the  issue  by  way     ^^-^^v^^ 
of  custom^  the  same  evidence  would  have  maintained  it ; 
so  at  w««  «0t  biU  aa  error  ia  ibrra. 

To  which  I  answered,  that  since  it  is  put  in  issue  as  be- 
fore, so  as  it  cannot  stand  in  law,  their  verdict  also  is  not 
to  be  taken  against  them^  to  make  them  subject  to  an  at- 
taint, if  in  another  sense  it  be  false. 

And  I  say,  that  if  they  had  found  a  special  verdict,  that 
the  custom  had  been  for  the  way,  as  it' should  have  been 
pleaded,  et  Hy  <tc.  the  court  would  not  have  given  Ant  65, 73. 
judgment,  as  if  the  issue  had  been  found  for  the  plaintiff;  Pott.  ii7. 
for  the  special  matter  of  the  custom  did  not  bear  the  issue, 
as  it  is  taken  upon  a  prescription  void  in  law.  And  so 
upon  the  matter  it  is  a  verdict  without  an  issue,  and  out 
of  the  compass  of  the  issue.  (1) 


(i)  PUk  «nte  53,  Foster  v.  Jvcksoa,  o&d  n.  (1.) 


StHKELET  vs.  UnDEHHILL.  Repleyin. 

A  confttaed  issue  ooay  be  aided  by  ft  verdict. 

Richard  Stukelet,  plaintiff,  and  Thomas  Underbill, 
defendant,  en  replevin-;  le  defendant  avow  pur  dammage 
fesant ;  le  plaintiff  plead  ^ue  ilfuit  seisi  in  fee  d*  un  mess, 
et  terre  df'  tin  acre^  d*  un  autre  mess,  et  terr. ;  and  that  they  verdict  upon 
two,  and  all  those  whose  estate,  &c.  had  common  of  feed-  fiJ'seT**^!!^ 
ing,  &rC.  in  the  pJace ;  and  then  conveys  to  himself  the  '^^^*  ^•^^  ^^ 
other  house  and  lands  for  years,  and  then  justifies  the  put-  murrer  gener- 
ting  in  of  the  beasts  ;  le  defendant  traverseth  the  prescrip- 
tion, and  fo«iid  lor  Itie  piaintiff. 

Aad  though  this  piescription,  thus  confosed  for  several, 
wfeis  groesiy  6uilty,  yet  the  verdict  did  sa^  it  by  the  stat- 
ute.    Tkis  wu  this  Tnaity  term.  (1) 

(1)  Vide  anU  5%  FMter  v.  Jackson,  n.  (4).  FasL  U7&,  Napiper  v.  Jas- 
per. 
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[1136] 

v-^-v^^^  Kent  vs.  Hall. 

A  rapleader  will  be  awmrded  after  a  rerdict  on  an  immaterial  iaaue.  (1) 

The  return  on  a  habtas  eorpu$  may  be  amended  by  i&aeiting  the  aheriff'a  enmame. 

bsoe  not  join-      BETWEEN  Kent  and  Hall,  Mich.  42  and  43  El iz.  Rot. 
RoirfSi-SCr.  908.  in  debt  upon  an  obligation  upon  condition  to  pay 
600.4^ L'^'  ten  pounds  ten  shillings,  the  defendant  pleads  payment 
often  pounds,  secundum  formam  conditianis;  surque  issue  j 
and  verdict  for  the  plaintiff;  and  yet  repleader  was  award- 
ed.    See  a  like  in  quare  impedit  between  Danby  and  the 
archbishop  of  York,  Hill.  7  Jac.  Regis,  Rot.  901  and  902. 
ifsne  insnffi-         Justice  Warberton  reported   a  case  of  one    Armsey, 
Port!*920.  ^    '  when  dower  was  brought  against  the  feoffee  of  the  hus- 
3Cr.367.  Ho.  jj^nd,  who  pleaded  detinue  of  charters,  (which  is  no  plea 
but  for  the  heir,)  whereupon  issue  was  taken,  and  the  ver- 
dict for  the  defendant,  and  judgment  given  for  the  defend- 
ant, and  error  brought  upon  it ;  but  he  could  not  tell  what 
became  of  it. 
Amen^ent         After  verdict  it  was  moved  that  the  habeas  corpus  was 
iKen^a  aur-^   returned  Barthol.  Miles,  Vie.  &  Michael,  which  was  the 
tm?Pwt.'r90.  sheriff's  surname  omitted.     And  it  was  amended  by  rule. 
I  aim        Yelv.  110.    1  Cr.  528.    Noy.  72. 

(1)  Fuie  atUe  52,  Foster  V.  Jackson,  D.  (4.) 


Cluuicery.  ^  DoM  DiEGO,  &C.  VS,  BiNGLET. 

A  foreign  tmbasndor  it  not,  ex  ojkio,  a  procurator  Ibr  the  individaal  aobjeeti  of 
lua  aoTereign,  and  cannot,  without  a  ■pecial  appointment  by  them,  proMCUte  a 
■uit  in  chancery,  in  their  behalf. 

Ant. 78.  Sannd.  DoN  DiEGo  Servienti  de  Acuna,  the  Spanish  ambassa* 
Ant  ii?^"^'  dor,  exhibited  his  bill  in  chancery  against  Sir  Richard 
Bingley,  upon  the  case  supra^  as  procurator  general  for 
all  the  king  of  Spain's  subjects,  and  laid  the  goods  to  be- 
long to  the  subjects  of  his  master  generally,  without  nam- 
ing any  persons  certain,  and  then  laid  the  spoil  at  sea 
there^  4&c. 


Don  Diego,  d^c*  m.  Binolet.  255 

The  defendant  demurred  upon  the  bill,  and  it  was  refer-      [114] 
red  to  my  brother  Nichols  and  myself,  scil.  the  demurrer,     v^-v-w' 
by  my  lord  chancellor.  We  heard  serjeant  Mountague  for 
the  ambassador,  and  serjeant  Crew  and  Hutton  fqr  the  de- 
fendant ;  and  we  were  of  opinion  that  the  ambassador 
was  not  to .  be  answered  to  this  bill,  for  (to  omit  that  a 
procurator  ought  to  sue  in  the  name  of  his  principal)  ^^^  .     j^ 
man  can  make  a  procurator  for  me  but  myself;  therefore  deaiasapro- 
the  king  cannot  make  a  procurator  for  all,  or  any  of  his         ',<»  do  . 
subjects,  without  their  allowance ;  that  is,  for  the  part 
of  the   plaintiff.     Again,  on  the  part  of  the  defendant, 
the  ambassador,  neither    by   release,  nor  sentence   can 
discharge  him  against  the  principal,  from  whom  he  hath 
no  procuration.     Again,  the  office  of  an  ambassador  doth 
not   include   a   procuration  private,  but  public,  for   the 
king ;  nor  for  any  several  subject,  otherwise  than  as  it  con- 
cerns the  king  and  his  public  ministers  to  protect  them, 
and  procure  their  protection  in  foreign  kingdoms,  in  the 
nature  of  an  office  and  negotiation  of  state ;  and  there- 
fore they  may  and  ought  to  mediate,  prosecute,  and  defend 
for  them,  or  any  one  of  them  at  the  council  table^  which  is 
as  it  were  a  court  of  state.   But  when  they  come  to  settled 
courts,  which  do  and  must  observe  essential  forms  of  pro- 
ceedings, sciL  processus  hgitimoSj  then  they  must  be  rul- 
ed by  them,  and  not  confound  all  rules ;  except  some  pre- 
cedents could  be  found  in  chancery. 

But  we  made  no  report,  because  we  advised  another 
course,  whereunto  both  parties  consented.  And  we  the 
juds;es  of  the  Common  Pleas,  where  this  cause  depended, 
by  prohibition  appointed  a  suit  by  consent  in  chancery, 
only  to  examine  ivitnessejs,  and  then  we  to  determine  the 
cause,  as  judges  of  our  own  court  arbitrarily,  not  by  war- 
rant of  any  order  of  chancery. 

And  so  large  a  bill  being  founded  only  upon  our  order 
and  consent  of  parties,  we  made  a  final  order,  whereof 
the  main  was,  that  two  hundred  pounds  was  to  be  paid  to 
the  ambassador,  he  giving  security  of  a  much  greater  sum 
(because  the  ambassador  had  made  a  high  estimate, — and 
indeed  the  goods,  not  allowing  just  defalcations  of  spoils, 


salrage  and  other  things,  were  two  thousuid  and  six  ban- 
dred  pounds,  or  two  thousand  and  seven  hundred  poundfei) 
to  secure  the  defendant  against  all  proprietaries,  and  other 
claims.  «  Vide  sitpra. 


SUV  ChuabM.  BrADSHAW  VM.  SaLMON. 

A  billy  in  4be  stir  chaiaber,  4o6ft  not  lie  i^Mait «  jocy^  f9t-  givii^  ncetnwe  dais»> 

get. 
DepMitioiif  taken  in  other  conrti  are  not  admitted  in  the  Star  Chamber. 

Breriatea  to         Jn  the  stai  chamber  between  Bradshaw  and  Salmon,  in 

janes.    Vauffh.  •  /.  .  oi    i  i      «  ■ 

126, 152.  an  action  of  covenant,  the  same  Salmon  had  upon  the 

trial  delivered  breviaies  to  the  jury,  by  means  whereof  two 
hundred  marks  damages  were  given  against  Bradshaw, 
now  the  plaintiff,  when  it  appeared  that  there  was  no 
cause  of  damage  in  effect,  but  only  somewhat  must  be 
given,  because  the  issue,  by  not  pleading  the  truth  in  form, 
was  passed  against  him ;  and  though  the  plaintiff  in  this 
case  bad  an  ordinary  remedy  in  law,  by  attaint  for  excesr 
sive  dftmages ;  yet,  for  the  difficulty  of  proceeding  in  at- 
taintj,  the  court  gave  him  one  hundred  and  sixty  pounds 
Bill  cannot  lie  damages  here.  Note,  that  the  jury  were  not  defendants, 
foT^Yinff  »!^  which  yet  they  might  have  been  here»  in  respect  of  the 
▼e  ^ama-  ^riefs  received.  But  I  hold  that  a  bill  against  them,  only 
for  giving  of  excessive  damages,  could  not  lie. 


ceaaive 
gea. 


Anoimnooa.  lu  a  suit  in  the  star  chamber,  witnesses  were  examined 
admita  no  for-  to  provo  what  was  dcposed  concerning  a  will  in  the  eccle- 
tiona,  diractiy  siastical  court.  But  because  depositions  are  not  allowed 
normdirectiy.  j^j  g^^^  chamber  taken  in  other  courts,  they  were  rejected 
as  a  crafty  device  to  induce  depositions  against  the  rule. 


[116] 


HOiSUNs'  Casi. 

Of  tithea  and  conaultationa. 


Flowbr'b  Case. 
Sib  Thomas  SbcIu^t'8  Case 

The  effect  &c.  oieap.  uiUgatnm, 


Gbanvile  &,  Allen's  Case« 

Upon  the  defendanti'  reftual  to  tmwer'interrogBtories  in  the  atir  chamber,  the 
court  ordered  them  to  be  pat  in  irona  and  ao  more  and  more  dogged  till  thej 
anawered. 


Star  chambec 

.    Floweb's  Case. 

The  boying  of  a  title,  to  be  paid  for  if  recoYered,  but  not  otherwiaei  ia  champertj } 
and  the  proaecnting  of  a  anit  on  auch  title,  ia  ouintenance. 

One  Blanche  Flower  bought  a  title  thus ;  that  if  he  Ro.  s  Abr.  114. 
could  recover   it   he  should   pay  two  hundred   pounds,  x*SSSt2«ln?e 
otherwise  nothing.     And  now  he  was  sued  in  the  star  2^*^^? *5nt 
chamber  for  the  buying,  and  maintenance  of  suits  after;  nothing  to  be 

^      ^^  paid  without 

the  buying  was  laid  upon  the  statute  of  32  H.  8.  but  out  U  recovered. 
of  time,  9ciL  after  the  year.     So  for  that  part  he  could 
dot  be  questioned. 

The  maintenance  the  defendant's  counsel  said  was  law- 
ful, because  he  had  taken  the  state  of  the  land,  so  he 
maintained  his  own  cause  :  yet  he  was  sentenced  for  that 
point.  For  it  was  said,  that  till  he  had  recovered  it  was 
not  in  effect  and  truth  his,  because  he  was  to  pay  nothing 
if  he  recovered  not.  And  it  was  not  meant  unto  him 
to  be  given  him  freely.  So  all  the  while  he  maintained 
the  title  at  the  peril  of  the  owner.  Besides,  this  being  a  [116] 
mere  devise  and  fraud,  and  practised  by  a  soliciter  to 
transfer  to  himself  another  man's  title,  to  follow  upon  a 
casual  match,  was  to  be  met  withal  in  time. 

Qtfc^e,  if  this  will  He  upon  the  statutes  at  the  common 
law  courts.  (1) 

(1)  An  agreement  between  an  attorney  and  his  client  that  the  attorney 
shall  receive  for  professional  services  a  certain  proportion  of  the  sum 
which  may  be  recovered  in  a  suit,  though  pending  in  another  state, 
comes  within  the  description  of  champerty.  1  Pick.  415,-T.hurston  v. 
FercivaL    Champerty  is  an  offence  at  common  law,  and  is  presumed  to 

33^ 
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WiCKSTSAD    V8.    BrADSHAW. 


[116  a] 


be  against  the  law  of  another  state,  the  contrary  not  appearing.  lb. 
The  purchase  of  land  during  the  pendency  of  a  euit  concerning  it,  if 
made  with  a  knowledge  of  the  suit,  iand  not  in  consummation  of  a  pre- 
vious bargain,  is  champerty,  and  the  purchase  is  void.  8  Johns.  479, 
Jackson  v.  Ketchum.  520  Johns.  386,  Thalimer  v.  Brinckerhoff.  Buv- 
ing  and  selling  lands  out  of  the  possession  of  the  vendor,  and  held 
adversely  at  the  time,  is  buying  and  selling  a  pretended  title,  and  is  not 
a  valid  consideration  for  a  promise.  2  Johns.  Ca.  58,  Whitaker  v.  Cone. 
Where  a  person  undertakes  to  sell  land  which  is  held  adversely  to  bun, 
it  is  immaterial  whether  bis  title  were  good  or  bad.  13  Johns.  289, 
Tomb  V.  Sherwood.  Advancing  money  to  a  poor  person  to  enable  him 
to  prosecute  his  suit  is  not  maintenance.  3  Johns.  Cb.  Rep.  508,  Ferine 
V.  Dunn. 


Habeas  corpus. 


Bail  cannot 
render  the 
body  of  the  de- 
fendant in  the 
common  pleaa 
after  writ  of 
error  brought 
by  him.  2  Ro. 
491.  lBml.63, 
1  Ro.  334.  Br. 
Error,  65.  Nov. 
11.  Mo.  850. 
Cr.Jac.  109. 


WiCKSTEAD   V8.    BbADSHAW.^ 

Bail  cannot  surrender  the  principal  in  the  common  pleas,  while  a  writ  of  error 
brought  by  him  is  pending }  but  he  may  after  the  return  day  of  the  writ  of  error 
is  passed  and  the  record  not  removed. 

WiCKSTEAD  recovered  against  Bradshaw  sixty  pounds 
debt,  and  fortysix  shillings  eight  pence  damages;  and 
now  this  term  Bradshaw  was  brought  to  the  bar  by  habeas 
corpus  procured  by  his  bail,  with  purpose  to  save  them- 
selves.    And  so  both  the  plaintiff  prayed  that  he  might 
be  committed  in  execution,  and  also  the  bail,  that  he 
'  might  be  received  in  their  discharge.     But  it  appeared 
to  the  court  that  Bradshaw  had  already  brought  a  writ  of 
error  which  was  allowed  by  me,  and  the  return  of  it  not 
yet  come  ;  so  that  the  court  was  disabled  either  to  award 
execution,  or  to  put  him .  in  execution.     And  this  also 
was  the  cause  that  the  bail  could  not  be  discharged ;  for 
the  end  of  the  bail  is  not  only  to  bring  the  body,  but  that 
he  come  subject  to  the  court,  according  to  the  meaning  of 
the  bail,  which  cannot  be  in  this  case,  because  of  the 
writ  of  error ;  for  the  entry  in  discharge  of  the  bail  must 
be,  that  the  defendant  reddidit  se  to  the  court,  to  be  in. 
execution,  if  the  plaintiff  will,  which  cannot  be  so  here. 
And  quare^  whether  this  hath  not  so  disabled  this  defend- 
ant by  his  own  act,  that  the  bail  is  forfeited,  (note,  the 
bail  have  not  disabled  themselves)   though  afterwards  he 
proceeded  not  in  his  writ  of  error.     And  so  execution 
may  be  taken  here. 


WjkLTK^  V9.   PlOOOT.  ^  259         ' 

But  Aote,  that  afterwards  this  term  Bradshaw  the  de-     [11^6] 
fendant  was  brought  again  to  the  bar  by  another  habeas     "^-^^v-w/ 
corpuSj  and  the  plaintiff  prayed  him  in  execution ;  which 
was  granted,  because  the  day  of  the  return  of  the  writ  of 
error  was  passed,  and  he  iiad  not  caused  the  record  to  be  Dy.  245.  a. 
removed,  and  therefore  this  court  was  reenabled  to  award 
execution.  # 


Walter  vs.  Pigoot.  Obiimtion. 

London. 
In  debt  on  an  obligation,  the  plaintiff  declares  for  stptingent.  et  qidnquagini.  l^fnit, 
and  the  obligation  ia  for  teptuagini,  et  qttinquagint,  Ubrit ;  held  that  the  obligation 
ia  good,  and  the  Tariance  not  material. 

William  Walter  brought  an  action  of  debt  against  Septnagint  for 
Thomas  Piggot,  and  declared,  that  the  defendant  stood  ^gJlHuT^'igo. 
bound  to  him  in  septingent.  et  quinquagint.  libriSy  and  |  q^'^'  ^nt. 
produced  his  writing  obligatory,  upon  oyer  whereof  the  JV^'^a''^- 
words  were  septuagirU,  et  quinquagint.  libris.    Where-  9  h.  6. 7. 
upon  the  defendant  pleaded  the  variance,  and  thereupon  Moor  f.  645. ' 
a  demurrer,  and  adjudged  for  the  plaintiff,  that  it  was  no  I57.'  p^t  119. 
cause  to  abate  the  writ ;  and  the  defendant  put  to  fur- 
ther answer,  who  pleaded  non  est  factum.     And  the  jury 
found,  that  the  aforesaid  writing  obligatory  de   summa 
septuagint,  et  quinquaginta  librarum  per  quod  pr€Bdic- 
tus  fViUielmus  Walter  per  bre.  suum  exegit  de  prafat. 
Tho*  Piggot  infra-script,   septingent.   et  quinquaginta 
libras  was  sealed  and  delivered  by  Piggot  to  Walter  as 
his  deed  ;  sed  utrum  super  tota  materia  fyc.     And  there- 
upon the  court  adjudged  the  plaintiff  should  recover  the 
seven  hundred  and  fifty  pounds  demanded,  and  damages 
and  costs.     Note,  there  was  nothing  either  pleaded  by 
the  party,  or  found  by  the  jury,  that  it  was  meant  for 
seven  hundred  pounds.     Upon  this  judgment  a  writ  of 
error  was  brought,  but  it  appears  not  what  was  done 
upon  it. 

(1)  Fuieaniepp.  18, 19,20and75. 


260  Blackfobd  vf*  Alxivt* 

[116  c] 

v^^v^^  Blackfoiu)  v9*  Alkik. 

A  timTene,  that  laeBis  to  contain  more  tiiui  the  plem,  may  be  featrained  and  qipliad 
to  the  plea  bj  a  prcsdietus, 

Thomas  Blackford  brought  an  action  of  trespass  against 

lBnii.236.       John  Alkin,  for  taking  his  horse.     The  defendant  pleaded 

that  one  John  Holt  was  seized  in  fee,  and  so  seized,  grant- 

•     ed  a  rent  of  4l.  per  annum  to  John  Aikin,  with  clause  of 

{distress,  and'  conveys  the  rent  to  the  defendant ;  and  for 

409.  he  destrained. 

The  plaintiff  replied,  that  long  before  the  grant  sup^ 
posed,  William  Holt  was  seized,  and  had  issue  John  Holt 
[117]  the  elder,  and  John  Holt  the  younger;  that  he  devised  his 
land  to  his  said  two  sons  in  tail,  and  died;  that  John 
the  eldest  died  without  issue,  and  that  John  the  younger 
had  issue  j1.  and  died ;  and  that  j1.  gave  license  to  the 
plaintiff  to  put  in  his  horse,  absque  hoc^  quod  prad.  Jo- 
hannes Holt  pater  fuit  seisitus  in  domino  suo  ut  defeodoj 
prout.  Sur  que^  issue,  and  found  for  the  plaintiff.  And 
it  was  said  in  arrest  of  judgment,  that  there  was  no  issue; 
for  it  was  not  pleaded^  that  John  Holt,  pater^  was  seized 
in  fee  as  the  traverse  was*  But  yet  judgment  was  given 
for  the  plaintiff;  for  though  pater  be  added,  yet  pr€td^ 
Johannes  HoUf  prout  the  defendant  alleged,  binds  h  t» 
that  person  that  the  defendant  had  pleaded;  and  that 
pater  is  but  John,  and  can  do  no  hurt,  especially  since  it 
may  stand  true  that  he  was  pater;  as  if  it  had  been  tra- 
versed absque  hoc  quod  prad.  Johannes  HoU  generosus^ 
fyc.  otherwise  it  had  been  absque  hoc.  ad  pr^d.  WiUidn 
689.  Yei.'65. i  wus  Holty  which  could  not  be  taken  for  the  same  person; 
scriS'^^*  yet  perhaps  that  might  have  been  amended,  though  hard- 
iy>  (1) ^^ 

(1)  SeepoH  330|  Wilson  v.  Stubbs,  and  note. 


Box  ««.  Barnabt.  261 

[117  a] 

Box  V8.  BaBNIBT,  s^-v^w/ 

Hm  words  '  Thoa  art  a  common  maintainer  of  raits/  spoken  of  an  attorney,  are 

not  actionable  :  secus  of  the  words, '  thou  art  a  champertor/ 
In  an  action  of  slander  for  speaking  English  words,  it  is  not  necessary  to  aver  the 

sense,  or  that  the  bearers  understood  them. 

Box,  an  attorney,  brought  an   action  upon   the   case  ^^^7  >• 
against  Barnaby  for  these  words ;  '  Thou  art  a  common  pertor.  i  RoIL 
maintainer  of  suits,  and  a  champertor,  and  I  will  have  i  Bmi.  id. 
thee  thrown  over  the  bar  the  next  term.'    And  after  a  ver-  3.**aS?^'ii6'. 
diet  for  the  plaintiff,  upon  a  motion  in  arrest  of  judgment,  i^J'"  ^^ns, 
the  court  gave  judgment  for  the  plaintiff  only  upon  the  '5.  the same^ 
word  champertor :  for  there  is  maintenance  lawful  and  un-  as  here.   Moor 
lawful;  and  where  the  word  is  indifferent  it  shall  be  taken 
in  mitiorem  partem.    Now  an  attorney  may  and  ought,  by 
his  ofHce,  to  maintain  his  client's  causes.     And  yet  in  an 
action   of  maintenance  he  cannot  plead  not  guilty,  but 
must  justify.     And  an  attorney  niay  well  be  said  a  com-  * 
mon  maintainer,  because  he  is  common  to  as  many  as  will 
retain  him.  (1)     And  the  words  of  throwing  over  the  bar 
are  utterly  of  an  uncertain  sense ;  but  indeed  it  is  a  slan-  i.Cio.  192,  SS9. 
der  to  an  attorney,  and  that  in  his  vocation  of  attorney,  to 
be^  champertor,  for  that  is  not  only  beyond,  but  against, 
his   office.     And   therefore  20  or  21   E.   1.  Rastal.  Tit. 
Champerty,  3,  that  pleaders  and  attorneys  take  pleas  to 
champerty.    And  I  hold  that  if  an  attorney  follow  a  cause, 
to  be  paid   in  gross  when  it  is  recovered,  that  is  cham- 
perty. 

But  when  it  is  objected  that  the  word  champertor  was  ^<^  i^/  i^i* 
a  word  of  art,  not  to  be  understood  by  the  vulgar,  and  so 
no  damageable  slander,  no  more  than  words  in  Latin  or 
Welsh,  except  you  say,  that  the  hearers  understood  it;  it 
was  resolved,  that  this  being  English,  and  of  a  certain  and 
single  sense,  the  court  cannot  doubt  but  it  was  under- 
stood. 

(1)  See  a$iie  p.  6,  Bfiles  v.  Jacob,  and  n.  (1.) 
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[117  6] 

wN/^w'  Napper  V8.  Jaspeb  &  ol. 

A  verdict  taken  upon  an  ismie  Uierally  inconaistent  and  abai^,  bat 
right,  is  good. 

Ant.  112.  In  an  action  of  trespass,  brought  by  Robert  Napper 

against  Charles  Jasper  and    Robert    George,  issue  was 
taken,  that  Richard  Johnson,  prebendary  of  the  prebend 
of  Preston  in  the  church  of  Sarum,  and  all  his  predeces- 
sors, prebendaries,  &c.  had  used,  time  out  of  mind,  to  keep 
a  shepherd  of  certain  sheep  of  theirs,  following  the  same 
sheep  for  the  better  keeping  of  tHem,  feeding  together  in 
a  certain  pasture,  from  the  sheep  of  Thomas  Earl  of  Suf- 
folk, in  the  same  place,  and  the  issue  was  found  accord- 
Verdict  aeem-  ingly.     And  it  was  moved  that  this  was  a  void  verdict ;  for 
ia£  ud^aenae.  the, prescription  was  senseless  and  could  not  stand,  that 
'*  the  sheep  could  be  kept  time  out  of  mind  from  the  sheep 

of  the  Earl  of  Suffolk,  being  but  one  man's  life.  But  yet 
judgment  was  given,  according  to  the  verdict,  for  the  plain- 
tiff; for  the  substance  of  the  issue  was  the  keeping  of  the 
sheep  of  the  prebendary  feeding  together,  and  the  other 
part  was  but  a  consequent  of  it,  that  thereby  they  were 
kept  from  the  sheep  of  the  earl.  (1) 

(1)  Vide  ante  S2,  Foster  v.  Jackson,  n.  (4.)    112  b,  Tanker  v.  Salter. 
113  a,  Stukely  v.  UnderhiU. 


rilQi  Brickhead  V8.  Bishop  op  York. 

Writ  may  be  amended  by  the  cursitor'a  book. 

V.  caae.  In  a  quoTC  imped,  between  Brickhead,  plaintiff,  and  the 

67?'  ^     archbishop  of  York  and  Coke  defendant,  for  the  vicarage 

of  Leeds,  afler  demurrer  joined,  and  one  or  two  argu- 
ments at  the  bar,  it  was  found  in  the  writ,  instead  of  vico- 
Amending  an    riam^  voccariam.     And  so  it  was  prayed  to  be  amended, 
iw^  cJ;  cS.""'  whereupon  the  cursitor  was  called  into  the  court.     And 
i8i^?Cr^n9  because  it  appeared  to  the  court  by  his  book,  that  his  in- 
644.  1  And.**!  structions  were  vicariam^  and  he  deposed  that  the  titling 
was  delivered  unto  him  accordingly,  he  was  ordered  to 
amend  the  writ  in  open  court,  and  so  did. 


Paiirt  V9.  Dale. 

Shelton  v8.  Mowtague. 

or  the  fonn  of  pleading  a  modut  decimtmdi,  by  prescription. 


Rex  vs.  Bishop  or  Rochesteb  &.  al. 

Of  prooeedingi  in  puar.  impedii. 


Parrt  vs.  Dale.  [119] 

Cbea. 
An  obligation  in  fttta^ti^gtitfw  UbrU  m  good  for  £fiOO.    QiMere.  London. 

Thomas  Parrt  brought  an  action  of  debt  against  Wil-  j(S"*ylw'^^' 
Ham  Dale,  for  five  hundred  pounds,  upon  an  obligation  |06.  ^i^^^u. 
dated  the  sixteenth  of  September,  An.  41  Eliz.  Dale  the  19.8^1.257! 

1/.1  -I  .  ^.i^'i^f-  ..  1  Yel.96.  10  Co. 

defendant  demands  oyer  of  the  obligation,  and  it  was  read  133.  a.  Mo. 
in  these  words ;  naverint  wHversiper  prasenies,  nos  Rich^  ^^' 
ardum  Oldsworsih  ei  fVUlidmum  Dak,  does  et  groceros, 
Landany  tsneri  etfirmiter  obHgari  Thoma  Parry  ^  generoao, 
in  quinqueginiis  libris  legalis  monetm  AngtUt  solvend. ;  and 
the  defendant,  after  oyer  of  the  condition,  pleaded  an  in- 
sufficient bar,  whereupon  Parr;  demurred ;  and  yet  judg- 
ment was  against  him,  the  whole  court  conceiving  that 
the  bond  was  naught,  because  quinquegintis  was  no  Latin 
word  at  all.     But  the  causes  coming  by  writ  of  error  be-  ^JJ^^LaSn'o 
fore  the  judges  in  the  Exchequer  Chamber,  1 1  Jac.  after  ^}f^  '^  ^® 
many  debates  and   precedents  seen   and   perused,   Ter. 
Pasch.  14  Jac.  the  cause  was  ended  by  the  mediation  of 
the  judges,  and  three  hundred  pounds  given  by  order  to 
Parry,  and  so  general  releases  from  each  to  other.     For 
myself  and  most  of  the  judges  were  of  opinion,  that  the 
bond  was  good  for  five  hundred  pounds.    But  the  chief 
baron  stuck,  being  one  of  them  that  gave  the  judgment 
in  the  king's  bench.  (1) 

(1)  Fide  onie  p.  18, 19, 30, 116,  dtc. 


264  Wood  m.  Buddeit. 

[119  a]  Wood  vs.  Budden. 

A  verdict  upon  an  inna  larger  than  ia  neceaaary  ia  good. 

Wood  brought  an  action  of  trespass  against  Buddeo^ 
and  declared,  in  the  new  assignment,  in  a  close  of  pasture 
in  Tollard  Royal.    The  defendant  pleaded,  that  William 
earl  of  Salisbuty  was  sefsed  as  in  fee  and  right  of  an  an- 
cient chase  replenished  with  deer,  called  Cranborn,  and 
so  prescribed  in  liberty  of  chase,  and  that  the  same  chase 
did  extend  itself  as  well  in  and  through  the  said  eight 
acres  of  pasture,  as  in  and  through  the  said  town  of  Tol- 
lard Royal,  and  justifies  the  trespass  for  use  of  the  chase. 
The  plaintiff  maintains  his  declaration,  and  traverseth, 
that  the  chase  doth  not  extend  itself  as  well  to  the  eight 
3  Cro.  86, 183.  acres  as  to  the  whole  town.     And  this  issue  was  tried  at 
the  bar,  and  found  for  the  plaintiff.     And  now  it  was  said 
in  arrest  of  judgment,  by  Finch,  Serjeant,  that  this  issue 
and  verdict  were  faulty;  because  if  the  chase  did  extend 
to  the  eight  acres  only,  it  was  enough  for  the  defendant ; , 
and  therefore  the  finding  of  the  jury,  that  it  did  not  ex- 
tend as  well  to  the  whole  town  as  to  the  eight  acres,  did 
not  conclude  against  the  defendant's  right  in  the  eight 
icr.7.  Ver-     acres,  which  was  only  in  question.     But  it  was  answered 
la^^'thanTT^  by  the  court,  that  there  was  no  fault  in  the  issue,  much 
m^.a^V  1^99  i^  ^he  verdict,  (which  was  according  to  the  issue;} 
1  Cr?'6.  ^^^  ^^^  ^^"'^  ^^  ^^  ^^^  defendant's  plea,  that  now  takes 

the  exception  ;  for  be  puts  in  his  plea  more  than  he  needed, 
scil.  the  whole  town ;  which  being  to  his  own  disadvan- 
tage, and  to  the  advantage  of  the  plaintiff,  there  was  no 
reason  for  him  to  demur  upon  it,  but  rather  to  admit  it  as 
he  did,  and  so  to  put  it  in  issue.  And  so  judgment  was 
given  for  the  plaintiff.  (1) 

(1)  FUe  anie  116  c,  Blackford  v.AlJdn.. 


Shales  vs.  Dale* 


Smales  v8.  Dale. 


An  entry  by  one  tenant  in  common,  •erre»  for  all. 

One  joint-tenant  or  tenant  in  common  cannot  be  diaeeised  by  hia  cotenant,  but  by 

actual  muUr,  • 

One  tenant  im  common  cannot  alone  m^intoin  treapaaa  againat  a  atranger. 

John    Smales    brought     an    ejectione   fimue    against  Moor  f.  868. 
William   Dale,  of   the   demise   of   John   Berritnan,   and  ^^conntit- 
upon    not    guilty,   the    jury   found    that    one    William  Si^ 5^*9!*'*''^' 
Watson  was  seised  of  the    land    in  question,  and   had 
issue  Allen  Watson  and  Anne  Watson  by  one  wife,  and 
William  Watson  by  another,  and  devised  this  land,  being 
holden  in  knight's  service  of  the  late  queen,  unto  his  wife 
during   her  widowhood,    the  remainder   to  William  the 
younger,  and  died,  and  that  his  wife  entered  into  all  the 
lands  ;  and  that  Allen  made  no  actual  entry  into  the  lands, 
but  died  without  issue ;  and  then  the  wife  married,  and 
William  Watson  the  younger  son  entered  and  enfeoffed 
the  defendant,  upon  whom  the  plaintiff's  lessor,  being  son 
and  heir  of  Anne  the  sister  of  Allen,  entered,  and  made  Entry  by  one 
the  lease    to   the    plaintiff,  who,  being   actually  ejected,  monaer^es^for 
brought  his  ejectione  fimuB  of  the  whole  land.    And  it  was  p.*3of  7*h. x* 
adjudged  for  the  plaintiff,  as  to  the  third  part  only  which  Mo'yys'^i^V 
descended  to  Allen,  notwithstanding  the  demise  ;  for  it  was  I*-  »•  Co.  l. 

.  .  243.  b.  373.  b. 

resolved  that  the  wife's  actual  entry  did  work  to  an  actual  374.  a.  inqueat, 

Br   71     3  Cr 

entry  also  to  Allen  the  heir  for  bis  third  part,  whereof  he  640.  i  inat.* 
was  tenant  in  common  with  her  5   for  it  was  said,  that  the  ^^*  ^' 
entry  of  one  tenant  in  common  might  be  in  three  manners ; 
either  in  the  name  of  herself,  or  her  fellow,  (which  were 
most  clear ;)  or  generally,  (as  this  case  is)  which  shall  be 
always  taken  according  to  right,  as  being  under  construc- 
tion of  law,  and  therefore  ever  construed  lawful ;  or  lastly, 
entry  claiming  all  expressly,  which  yet  cannot  dispossess 
her  fellow,  for  her  possession  is  over  all  lawful,  as  well  be- 
fore such  claim  as  after,  so  that  there  is  no  possession  al- 
tered by  such  claim,  and  then  a  sole  claim  without  more  mo.ad.  Lut. 
can  never  change  the  possession,  and  without  a  change  of  *^^•^• 
possession  it  remains  as  before.     And  therefore  a  copar- 
cener, a  joint-tenant,  or  tenant  in  common,  can  never  be 
disseised  by  his  fellow,  but  by  an  actual  ouster;  and  thero- 
34 
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[120  a]  fore  in  such  a  case,  if  a  tenant  in  common  bring  an  action 
^-'-v-*^  of  trespass  against  a  stranger  alone,  his  action  shall  be 
abated  by  pleading  him. tenant  in  common  with  another, 
howsoever  his  entry  were  made ;  which  proves  that  tl»e  en- 
try of  one  serves  for  all,  for  else  they  could  not  join  in  an 
action  of  trespass.  (1) 

(1)  In  an  action  of  trespass  brought  by  tenants  in  common,  in  relation 
to  their  land,  or  in  an  action  of  debt  for  rent  arising  out  of  the  knd,  or  in 
uny  other  acUon  merely  personal,  they  must  all  jom  as  plaintiflfe ;  and  a 
release  of  the  action  by  one  of  them  is  a  bar  to  the  others.  Mter,  in  a 
distress  or  avowry,  which  savour  of  the  realty.  15  Johns,  479,  Deeker 
v.  Livingston. 

Tenants  in  common  pannot  join  m  a  real  action ;  they  must  sue  sever- 
ally for  their  undivided  right.  1  Pick.  238,  Rehoboth  and  Seokonk  v. 
Hunt. 

It  is  said,  in  the  case  in  the  text,  that  the  entry  of  one  coparcener, 
joint-tenant  or  tenant  in  common,  expressly  claiming  the  whole  estate,  is 
not  a  disseisin  of  the  cotenant ;  but  this  dictum  may  be  doubted.  In  Co. 
Lit.  24a  b.  it  is  said  that  when  one  coparcener  specially  enters  claiming 
the  whole  land  and  taking  the  whole  profits,  she  gains  the  moiety  of  her 
sister  by  abatement  So,  Cowp.  218,  Fisher  v.  Prosserj  Lord  Mansfield 
says  the  possession  of  one  tenant  in  common,  eo  nowiinc,  as  tenant  in 
common,  can  never  bar  his  oompanion,  becanse  such  possession  is  not 
adverse  to  the  right  of  his  companion  ;  and  by  paying  him  his  share  he 
acknowledges  him  cotenant.  Nor  indeed  is  a  reftisal  to  pay  of  itnlf 
sufficient,  without  denying  his  title*  But  i^  upon  demand  bv  the  coten- 
ant of  his  moiety,  the  other  denies  to  pay,  and  denies  his  title,  saying  he 
claims  the  whole  and  will  not  pay,  and  continues  in  possession ;  such 
possession  is  adverse,  and  ouster  enough*  The  doctrine  of  Coke,  con- 
trary to  that  in  the  text,  on  this  point,  is  also  adopted  in  Massachusetts. 
1  Pick.  116,  Shumway  v.  Holbrook.  The  court  there  say,  *  where  a  j)er- 
son  enters  gener^ly,  witliout  making  any  declaration  of  his  intention, 
the  law  presumes  that  he  enters  by  his  legal  title ;  but  if  he  sajfs  that  he 
enters  to  exclude  others  having  the  same  title  wiUi  himself,  or  if  he  does 
an  act  showing  an  intention  to  keep  them  out,  he  is  an  abator  as  much  as 
a  stranger  would  be.  The  doctrine  in  Hobart,  therefore,  is  to  be  receiv- 
ed with  some  qualification.'  The  general  rule,  however,  is  as  laid  down 
in  the  case  in  the  text,  that  the  entry  or  seisin  of  one  tenant  in  common, 
serves  for  all.  14  Mass.  4.%,  Barnard  v.  Pope.  17  Mass.  75,  Brown  v. 
Wood ;  and  Shumway  v.  Holbrook,  ub.  sup. 


Star  Chamber.  LoRD  DARfcr  VS.  Markhah. 

Provoking  another,  by  letters,  to  give  a  challenge  ia  punishable  as  a  misdemeanor. 

The  Lord  Darcy  of  the  north  sued  Gervase  Markham, 
esquire,  in  the  star  chamber,  and  the  case  fell  out  to  be 
thus,  that  they  had  hunted  together,  and  the  defendant  and 
a  servant  of  the  plaintiff,  one  Beckwith,  fell  together  by 
the  ears  in  the  field,  and  Beckwith  threw  him  down  and 
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was  upoA  Jiim  cuffing  of  Mm,  «b(1  the  Lord  Daref  took  [120  6] 
htm  off  and  reproved  his  servant,  and  yet  Markham  chid  ^^'^^'^y^^ 
hiai,  charging  bim  with  nataintainifig  his  man.  And  the  p^i^^ea'pro' 
Lord  Darcy  replied,  that  he  had  used  him  kindly,  for  if  JS^Yin^c'^  ' 
he  had  aot  rescued  hira  .from  his  man,  he  had  beaten 
hjfii  to  rags.  WhereupcMi  Markham  wrote  five  or  six  let^ 
ters  to  the  Lord  Darcy,  and  subscribed  them  with  his 
nane,  but  seat  them  not,  but  dispersed  them  unsealed  in 
the  fields,  whereof  the  effect  was,  that  whereas  the  Lord 
Darcy  had^said,  that  but  for  him  his  maji  Beckwith  had 
beat  hifla  to  rags,  he  lied,  and  as  often  as  he  should  speak 
it,  he  lied,  and  that  he  would  maintain  with  his  life  ;■  and 
then  said,  that  he  bad  dispersed  those  letters  that  he 
might  liad  them,  or  some  body  else  might  bring  them  to 
him ;  aad  concluded,  that  if  he  were  desirous  to  q>eak 
with  him,  that  he  should' send  his  boy,  and  he  should  be 
well  used.  This  cause  was  effectually  handled  at  the 
common  law,  not  enforced  by  the  king's  proclamation, 
because  the  defendant  had  no  knowledge  of  the  procla- 
mation, nor  by  likelihood  eould  hare,  it  was  so  soon  after 
the  proclamation.  But  the  plaintiff's  counsel,  by  direc- 
tion of  the  court,  left  the  proclamation,  and  yet  Markham 
was  oenaured  and  fined  five  hundred  pounds.  The  reason 
of  the  sentence  was,  that  this  was  a  compounded  misde- 
meanour, for  the  letter  thus  dispersed  was  in  the  nature 
of  a  libel,  slanderous  and  defamatory  to  my  Lord  Darcy  ;  [121] 
and  the  other  point  was,  that  though  there  were  no  direct 
challenge  to  my  Lord  Darcy  to  fight,  yet  there  were  plain 
provocations  to  it,  and,  as  it  were,  to  call  and  challenge  my 
Lord  Darcy  to  fight  him.  And  though  the  case  was  some- 
thing aggravated,  that  it  was  to  a  peer  of  the  realm,  yet 
the  censuring  of  the  fact  rose  out  of  the  nature  of  it,  and 
not  out  of  the  circumstance  of  the  person.  And  I,  in  my 
sentence,  said  that  the  iaw  did  not  allow  any  man  to 
strike  in  private  revenge  of  ill  words.  And  the  reason  of 
the  wisdom  of  the  law  in  that  was,  because  there  was  no 
proportion  between  words  and  blows,  but  he  that  is 
Btrucken  may  strike  again.  But  it  is  true,  that  there  is  a 
jucticial  combat  allowed  before  the  constable,  if  a  man  be 


268  ^  Seable's  Case. 

[121  a]  called  tractor,  and  in  this  case,  for  matter  of  satisfaction  in 
^^'^^'^^  point  of  honor,  (as  it  is  called,)  that  was  left  to  the  lord 
marshal,  as  a  distinct  court  and  consideration  from  this. 
In  this  case,  in  my  sentence,  I  said  that  those  insolent 
persons  take  upon  them  to  frame  a  law  and  commonwealth 
to  themselves,  as  if  they  had  power  to  cast  off  the  yoke  of 
obedience  to  peace  and  justice.  And  therefore  they  enact 
among  themselves  as  an  undoubted  position,  that  a  man 
wronged  may,  with  his  sword  in  his  hand,  require  satisfac- 
tion of  any  man,  being  no  privy  counsellor,  and  with  a 
mild  word  to  qualify  the  detestation  of  this  kind  of  mur- 
der, they  have  made  it  a  familiar  phrase,  that  he  was  kill- 
ed fairly,  and  he  was  killed  in  equal  fight ;  which  arro- 
gancy  and  rebellion  must  be  subdued  by  this  court,  cen- 
suring the  best,  and  by  judges  and  jurors,  who  must  not 
give  any  way  to  this  impious  distinction  of  fair  and  foul 
killing,  but  must  execute  the  law  with  severity  upon  all 
murderers ;  for  the  law  knows  no  such  distinction. 

And  this  I  vowed  publicly  to  do,  for  I  took  it  to  be  the 
only  remedy  against  this  damnable  presumption. 

This  sentence  of  mine  it  pleased  the  king  much  to  ap- 
prove, and  it  pleased  him  to  say,  that  I  did  hit  his  own 
mind  in  it.  This  was  the  last  day  of  December,  1616, 
when  it  pleased  him  to  confer  with  his  poor  servant  of  di- 
vers things.  (1) 

(1)  FuJe  anfe  p.  62,  in  note.    P<w«.  215,  Hicks' case. 


Seable's  Case. 

Felony  or  other  capital  crimes  are  not  examinable  in  eccleaiastical  courts,  even 
for  purposes  that  are  examinable  there  j  bat  each  cooits  are  bound  bj  a  conyic- 
tion  in  the  courts  of  common  law. 

Vide  in  Crook.      One  Scarlc,  parsou  of  — — in  Essex,  was  tried  before 

in  p.  2.  this  J   /•         J  -t  /• 

case  is,  and  me,  and  fouud  guilty  of  manslaughter ;  whereupon  (Doc- 
soived,  tilat^no  ^^r  Dunuc,  mastcr  of  the  requests,  being  his  patron,)  he 
L"ihis*cre  ;*^  ^^»  questioned  to  deprivation  before  Doctor  Bird,  judge  of 
^I'thlt^t^ba  ^^^  audience  to  the  lord  archbishop,  where  he  desired  to 
ruie'not  to       be  admitted  to  his  defence,  that  he  was  not  guilty,  contrary 
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to  the  verdict;  and'Doctor  Bird  came  to  me  for  my  direc-     [121  6] 
tion.     And  I  (though  I  doubted  not,  yet)  conferred ;  and     ^'^^'''^. 
we  agreed  that  felony  or  other  capital  crimes  were  not  bition  when 
examinable  in  the  ecclesiastical  courts,  no  not  for  pur-  ingi'or^e  ' 
poses  that  were  examinable  there,  as  in  this  case  of  depri-  conit  ara^ot 
vation ;  and  thel'efore  they  may  not  originally  examine  JSithe  Ubil^ 
such  a  crime  to  prove  a  man  criminous ;  much  less,  when  jTj^l^J^t 
he  is  so  proved  in  the  proper  court,  impeach  the  sentence 
in  a  court  improper.     But  they  may  build  a  sentence  of 
deprivation  upon  such  a  conviction,  and  they  are  bound 
by  it.     And  it  is  dangerous  for  a  judge  ecclesiastical  to 
come  against  it.    Aprea  288,  290.  accord. 


y  Pits  V9.  James  &  ab.  q,^ 

EjectioMe 
A  bodj  eorponto  by  the  name  of  MmuUr  Dei,  peatperit  datmu  de  DanmngUm,  ,^^**o 
makes  a  lease  bj  the  name  of  Minister  paaiperiB  datmu  Dei  He  Donmngtom,  and  nrownlow. 
the  misrufmer  was  held  not  to  be  material.  (1) 

Simon  Pits,  gent,  brought  an  gectione  fimue  against  Caae  adjudged 
Richard  James,  gent.  Walter  Webster  and  Edward  Bley,  ato  ofchan- 
of  a  messuage  and  divers  lands  thereunto  belonging,  in  ^'h  was  abo 
Yestley  in  the  said  county  of  Oxford,  demised  unto  him  JoS^Sj^^'iS- 
by  Philip  Pits,  gent.     To  which  the  defendants  pleaded  "^o^'^*"*^- 


not  guilty  ;  and  the  jury  found  that  one  Sir  Richard  Ab-  i  Ro-  4^6. 
berbury,  knight,  was  seised  of  the  manor  of  Donnington  866.  i  Browni. 
in  the  county  of  Berk9,  and  of  the  manor  of  Yestley  in  ht! 
the  county  of  Oxford,  (whereof  the  lands  in  question  are 
part,)  and  in   the  sixteenth  year   of  king  R.  2.  had  a 
purpose  to  found  a  hospital  at  his  manor  of  Donnington,       [122] 
for  certain  poor  persons  to  serve  God,  et  pracipue  to  pray 
for  the  souls  of  king  Richard  and  himself  while  they  lived, 

md  after,  and  for  the  souls  of  the  king's  progenitors  and 

iieirs,  and  his  own  ancestors  and  heirs  forever,  according 

/o  such  ordinances  as  he  should  make. 

Then  they  find,  that  the  king,  taking  knowledge  of  his ' 

.^odly  purpose,  to  further  the  same,  and  to  make  himself 

(1)  See  Gilbert  v.  Nantucket  Bank,  5  Mass.  97.    Bull&rd  v.  Nant 
'lank,  5  Mass.  99.     16  Mass.  141,  Commonwealth  v.  Dodham,  as  to 
sisnomer  of  corporations. 
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[122 «]     partaker  of  tbe  benefit  thereof,  did  ^ive  faim  Itcea^ei  bjr. 

""•^"^^"^  his  letters  patents,  io  found  the  hospital  At  his  manor  of 
Donnin^ton  for  certain,  poor,  whereof  one  should  be  above 
the  rest,  and  should  be  called  mimster  Deiy  pati^peris  do^ 
Tnua  de  Donnington  ;  and  that  he  caight  giro  to  the  nun- 
isterand  poor,  and  their  successors,. two  acres  of  bis  iBooor 
of  Donnington  hr  their  habitation,  and  the  manor  of  Yes4- 
ley  for  their  sustentation,  to  serve  God  ;  and  especially  to 
pray  for  the  souls,if«if  supru,  according  to  ordinances,  ^ 
4upra.  Then  they  find  that  Abberbury  did  erect  the 
house,  and  place  poor  accoiding  to  his  purpose  and  the 
king's  license.  Then  they  find  that  he,  by  his  deed  17 
R.  2.  reciting  that  he  had  founded  the  hospital  of  certain 
poor  to  pray  for  the  souls,  &c.  ui  supra,  appoints  Walter 
Cleare  to  be  above  the  rest,  and  he  and  his  successors  to 
be  called  minister  Dei,  pauperis  domus  de  Donnington^ 
and  then  gives  dicto  WaUero,  in  pauperibus  OMfrairiims 
jsuis,  the  two  acres  and  the  manor  of  Yestley,  habendum 
dicto  TValtero,  ministro  et  pauperibus  confratribus  suis  et 
eorum  successoribus  imperpetuuni,  and  no  mention  there 
of  prayers. 

Then  he  makes  his  ordinances  with  his  title^  (inter  aKa) 
pro  salubri  statu  of  the  king  and  himself,  doring  life  and 
after,  for  the  souls,  ut  supra. 

And  there  is  one  ordinance  amongst  the  rest,  that  ifie 
poor  sfhall  every  day  go  to  mass,  to  a  chapel  of  friars  near 
adjoining,  and  shall  say  fifty  pater  nosters,  and  as  many 
a»e  marias.  Then  they  find,  that  (after  many  others)  one 
Thomas  Letherland  was  made  minister  there,  and  that  he 
and  his  confreres,^  by  the  name  of  Thomas  Letherland, 
yeoman,  minister  of  the  alms-house  of  God,  of  Donning- 
ton, besides  Newbury  tn  the  county  of  Berks,  and  the 
^!ms-men  confreres  of  the  same  house,  did  demise  unto 
David  Lewes,  doctor  of  law,  the  manor  of  Yestley,  (where- 
of the  land  in  question  is  part,)  for  the  term  of  eighty 
years,  which  lease  was  made  in  8  Eliz.  and  that  lease  by 
mean  conveyances  is  brought  down  to  Philip  Pits,  whe 
made  the  lease  to  the  plaintiff,  ut  supra,  entering  upon 
Riehaord  James  who  was  tn  poseesskm,  and  Richard  Jamei 


and  Ifae  oth^r  defendanls  reealered.     And  so  concluded     [122  5] 
upon  guilty  or  not  gailty.     And  judgBient  upo»  tliis  ease      '•^^-v-'^^ 
was  given  Sew  the  defendants,  that  the  plaintiiT  should  be 
barred  because  he  had  no  title,  and  iherefi^re  could  not 
jttatify  to  entejc  upon  Richard  James. 

This  ca8#  was  divided  lAto  tw»  giieat  points. 
The  firsts  whether  thk  weie  not  an  hospital  dissolved, 
and  given  U>  the  king  by  the  stat.  1  £.  6«  of  Chantries^ 

The  second,  whether  the  lease  luade  by  Letherhjud 
(under  which  the  plaintiff  claims)  were  maAe  according 
to  the  name  of  corporation  or  noU  *  *  *  * 

Now»  in  the  second  g;re&t  point,  I  observe  that  the  Inue      f  124  1 
name  was  not  found  in  a  direct  clause  according  to  the  A  great  point. 
modecn  and  exact  form,  but  it  is  only  made  by  collection ; 
tbe  minister  being  named  by  himself  exactly  in  the  king's 
lieenae,  but  the  pooc  are  not  there  joined  in  the,  name, 
but  afterwards  is  the  grant  of  the  land  of  Abberbuiy,  and 
so  more  fully  and  directly  to  be  gathered  out  of  connex- 
ion  of  the  clauses,  than  in  Doctor  Eyries'  case.    Now  then 
to  the  misnomdr:  there  was  addition  in  these  words  *  be- 
sides  Newbury  in  the  county  of  Berks,'  which  was  not 
regarded,  though  it  were  not  found  by  the  verdict  to  be  so 
seated,  because  it  shall  be  presumed  true,  as  in  Harper's 
case.  Coke  lib.  11. 25.     If  a  man  covenant  to  stand  seised  in  uiu  c«ae  of 
to  the  use  of  /.  S.  his  coQsan,  he  need  not  to  aver  that  he  Jfor^ch?  Ae*^ 
was  his  cousin^  and  yet  it  is  necessary,  but  it.  must  come  ^J^"'"* 
jou  the  other  side ;  and  this  is  but  a  surplusage  to  make  ''^^  ^'  6.  may 
the  name  a  little  more  certein>  which  befoce*  was  full  and  doubt^i  jadg> 
perfect  of  itself.     But  you-  must  not  so  follow  the  tnuth  of  m  2  And. 
the  present,  that  you   lose  the  known  name  and  notion  ^icr?mf' 
which  is  the  use  of  nomination ;  as  was  in  the  case  of 
Hale  and  Wingate,  where  Windsor  college  being  fbundr 
ed  by  Ed.  4.  by  the  name  of  the  dean  and  canons  of  the 
king's  free  chapel  of  Windsor,  the  lease  was  made  in  loco.  124. 
king  Philip's  time,  by  the  name  of  the  king  and  queen's 
free  chapel ;  for  this  was  a  variance  ia  the  very  body  and 
substance  of  the  name,  (not  in  an  excrescence,}  though  it 
were  in  some  sort  true.' 
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S  And.  116. 


Mo.  699. 


[124a]  Now  touching  the  words  'brethren'  for  ^coftfrerea, 
'almshouse  and  almsmen'  for  'poor  house  and  poor  men/ 
'brethren  of  the  house'  for  'brethren  of  the  minister;' 
these  differences  were  not  regarded. 

So  in  conclusion  the  great  objection  was  that  where 
the  true  name  was  minister  Dei  pauperis  domusj  it  was 
made  minister  pauperis  damus  Dei  in  the  lease,  which 
was  said  to  be  an  inversion,  not  only  of  words  and  order, 
but  also  of  sense  and  matter. 

For  whereas  the  institution  was,  that  the  minister  prttsU 
caieris^  here  he  is  made  a  servant  to  the  house,  clean 
contrary^  And  of  this  opinion  justice  Warberton  was ; 
but  my  brother  Winch  and  I  were  plainly  contrary; 
whereof  I  gave  this  reason,  that  minister  doth  not  always 
import  an  inferior  to  him  to  whom  he  doth  minister ;  for 
the  paalm  saith,  God  hath  made  man  paulo  inferiorem 
angelis  ;  and  yet  in  the  first  chapter  to  the  Hebrews  it  is 
said,  that  the  angels  are  ministering  spirits,  sent  forth  for 
the  good  of  God's  saints. 
[125]  And  the  pope,  in  imitation  of  the  truth,  calls  himself 

servus  servorwn  Dei  ;  for  it  is  true,  that  governors  both 
civil  and  ecclesiastical  serve  the  people.  And  therefore 
Saint  Bernard  saith  well,  pralaii  non  tarn  studeant  prats- 
se  quam  prodesse.  And  our  Saviour,  Mat.  23.  11.  'he 
that  is  greatest  among  you,  let  him  be  your  servant.' 

Now  touching  this  name,  to  prove  that  as  it  hath  all  the 
words  in  number,  sound  and  notion,  so  in  effect  and  mat^ 
ter,  observe  that  the  word  minister  is  nomen  aquivocwn^ 
muUiptex^  ambiguum,  reUUivum;  and  therefore  Dei  is 
added  for  relation. 

So  now  you  have  minister  for  servant,  and  God  for  his 
lord  and  master.  But  yet  you  have  not  his  employment 
and  service ;  for  though  all  good  men  be  called  God's 
servants  in  their  general  vocation,  yet  they  cannot  be  call* 
ed  the  ministers  of  God  but  to  a  more  special  use.  And 
that  mT  H^xnv  is  understood  prima  facie  of  the  clergy^ 
but  that  fits  not  this  case,  for  he  is  by  institution  lay. 
Therefore  you  must  yet  find  his  other  service,  which  fol- 
lows, that  he  is  the  minister  of  God  of  his  poor  house  at 
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Donnington;  that  is  as  much  as  to  say,  the  minister  of  [125  a] 
God  for,  or  about  his  poor  house,  &c.  scil.  in  that  service ;  v^-v^^^^ 
so  God's  service  in  this  name  is  the  service  of  God's  house, 
and  therefore  they  are  convertible.  And  who  sees  not, 
that  whosoever  ministers  to  the  poor,  ministers  to  God  ? 
As  it  appears  in  that  solemn  sentence  of  the  last  day,  in- 
asmuch as  you  did  feed,  clothe,  lodge  the  poor,  you  did  it 
unto  me. 

The  hardest  cases  that  were  ever  adjudged  upon  those  J?^^"  JP*v 
tnisnamera  have  been  either  upon  omissions  or  additions  ; 
as  Fisher  and  Boy's  case,  for  omission  of  the  word  echo-  "  ^<>-  ^^-  *• 
lares  in  a  second  part  of  the  name,  which  I  should  hardly 
have  judged ;  for  since  they  were  named  the  scholars  of 
the  house  in  one  part  of  the  name,  it  must  follow  that  it 
was  the  house  of  the  same  scholars,  (which  was  all  that 
wanted ;)  as  burgesses  of  Lynne  implied  that  Lynne  was  a 
borough. 

And  Paschal  and  Fanshawe's  case  of  the  Savoy,  or  call-  ^*-  ^^'  *'*'• 
ed  the  Savoy,  was  a  hard  judgment ;  for  things  shall  be 
supposed  to  be  named  according  to  truth ;  and  therefore 
in  the  -case  of  Lynne,  the  meaning  of  Lynne  Regis  was 
adjudged  to  import  that  it  was  called  King's  Lynne.   And  lOCo.  32.  b, 
indeed  upon  that  judgment  a  writ  of  error  was  brought  '  ** 

and  compounded,  and  therefore  it  is  no  very  firm  autho- 
rity. 

And  this  case  is  made  more  full  by  the  verdict,  which 
finds  that  the  true  master  and  brethren  did  make  the  lease 
by  the  name,  prout ;  which  cautious  course  of  finding  is 
commended  in  the  case  of  Lynne. 

And  so  I  conclude  this  point  with  two  excellent  authors 
divine  and  human.  TuUy  thus;  Existuni  sape  injuria 
calumnia  quadam  et  nimis  caUida,  sed  malitiosa  juris  tn- 
terpretatione,  ex  quo  Ultui,  summumjus  summa  injuria. 

And  Ecclesiasticus,  chap.  19.  speaks  of  this  elegantly, 
thus  : 

« There  is  a  certain  subtilty  that  is  fine,  but  it  is  un- 
righteous, and  there  is  that  wresteth  the  open  and  mani- 
fest law ;  yet  there  is  also  that  is  wise  and  judgeth  right- 
eously.'    So  he  makes  three  degrees  ;  some  impudent  to 
35 
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[126  6]  give  false  judgment  grossly ;  some  others  as  wicked,  yet 
^^•'^^'"^-^  do  it  more  cuniiingly  under  pretence  of  strains  of  law. 
But  a  man  may  be  as  wise  and  fine  to  justice  as  any  others 
to  fraud ;  and  so  I  commend  the  judge  that  seems  fine 
and  ingenious,  so  it  tend  to  right  and  eqaity,  and  namely, 
that  in  these  cases  of  captious  misnomers  doth  mould  the 
small  disorders  of  the  name  to  make  good  the  contract 
and  bargain.  And  I  condemn  them  that  either  out  of 
pleasure  to  shew  a  subtle  wit,  will  destroy,  or  out  of  in- 
curiousness  or  negligence  will  not  labor  to  support,  the 
act  of  the  party  by  the  art  or  act  of  the  law. 


["1261  Slater  vs.  Franks. 

The  words  '  Thou  art  numuwom/  (which  is  an  English  word,  and  in  aome  parts  is 
understood  to  metJi  perjured,)  are  actionable  without  averring  the  sense  or  that 
it  was  understood. 

The  words  '  Thou  art  a  bankrupt/  sre  not  actionable  unless  it  is  STerred  in  the  de- 
claration that  the  plaintiff  is  a  merchant. 

In  an  action  for  slander  against  husband  and  wife,  for  the  words  of  the  wife,  the 
plea  must  be  that  the  wife  only  is  not  guilty. 

Parole  main-  Slater  brought  an  action  of  the  case  against  Franks, 
thaTuioughAe  fo^  Spying,  '  thou  art  a  mainsworn  lad,  and  a  bankrupt 
undewtood^in  '^^•'  ^^^  ^^^^^  ^  vcrdict  it  was  said,  that  these  words 
all  places,  yet   bear  uo  actiou,  for  it  was  not  averred  in  the  declaration 

It  18  in  English, 

and  therefore    that  hc  was  a  merchant,  so  the  word  bankrupt  was  of  no 

averment  as      forcc ;  which  was  confesscd,  and  so  it  stood  upon  the 

doth.  lit.  117.  word  mainsworn.     Against  which  it  was  said,  that  it  was 

an  unknown  word  in   these   parts,   and  of  an  uncertain 

sense,  though  in  the  North  parts  it  was  understood  to  be 

as  much  as  perjured,  or  forsworn  with  his  hand  upon  the 

book.     Now  it  was  not  averred  that  it  was  spoken  in  the 

presence  of  such  as  understood  the  word,  nor  that  the 

Verdict  and  no  wo*"^  imported  perjury.     And  yet  we  gave  judgment  for 

^'**%  Ro^ib  ^^^  plaintiff.     And  another  like  judgment  we  gave  this 

Baron  and        term  upou  the  samo  word.     And  the  very  like   judement 

ferae.  Br.  64.  /         „.„        ^    ,  ^  /J       © 

Cr.  Jac.  6.        was  giveu  Hill.  10  Jac.  Rot.  1783. 

V.Hill.  10 Jac.      ^^^  H'^^'  ^  J^^-  ^^^'  1372.  Small  brought  an  action 

B^^ow'JT     against  Bell  and  his  wife,  because  the  wife  called  him  a 

Reports  4. 


Action  vob  Welsh  Wobbs. 

'  mainsworn  thief,'  and  the  defendants  pleaded  not  guilty, 
and  found  for  the  plaintiff.  But  there  he  could  have  no 
judgment,  because  the  defendants  should  have  pleaded  that  i  cro?4i7. 
the  wife  only  was  not  guilty,  so  there  was  no  issue  in  ef-  Yelv.  sia 
feet  joined.     2  Cro.  6.  (1)  scro.ssa. 

(1)  But  in  such  cajse  both  must  join  in  the  plea;  Yelv.  210,  Tampiam 
▼.  Newsman  and  wife  ;  but  if  the  plea  be  tJbat  ihey  are  not  gmlty,  it  will 
be  good  after  verdicL    Cra  Car.  417,  Needier  v.  Symnell  and  wife. 


Action  for  Welsh  Words. 

A  declaratioii  in  slander  for  calling  the  plaintiff  idonor,  (which  ii  a  Welsh  word 
•ignirTing  perfwred)  and  averring  that  it  was  uttered  in  the  presence  of  persons 
who  ondentood  the  Welsh  tongue  is  good,  without  averring  what  ihe  word  im- 
ports. 


In  the  Exchequer  an  action  of  the  case  was  brought  by  3  Cro.  496, 

Post.  191. 
Ant.  117.  1 
8.  Sembl.  3. 


against   for  calling  him   idonor^  in  the  Ant.'in.Hutt. 


Welsh  tongue,  and  did  aver  that  it  was  in  the  presence  of 
divers  that  understood  the  Welsh  tongue,  but  did  not  aver 
what  the  word  did  import ;  and  yet  judgment  was  given 
for  the  plaintiff;  and  the  court  took  information  by  Welsh- 
men what  the  word  meant  in  English,  wherein  they  were 
satisfied  that  it  was  as  much  as  perjured  in  English. 

And  the  like  judgment  in  the  Common  Pleas  and  upon 
the  like  form  of  declaration,  was  found  upon  search  in  the 
Common  Pleas,  between  Gillam  Verch,  Howell,  against 
Evan  George,  for  a  slander  in  Welsh  words,  Tr.  43  Eliz. 
3024«  and  another  Paschae  44  Eliz.  Rot.  834.   And  at  this 
time  Serjeant  John  Moore  informed  the  court,  that  judg- 
ment had  been  given  in  the  King's  Bench,  6  Jac.  in  the 
case  of  one  Tuck,  upon  these  words, '  thou  art  an  healer  TeW.  153. 
of  felons,'  without  any  averment  how  they  words  were  Noy.  19,  lis. 
taken,  because  the  court  was  informed,  and  took  knowl- 
edge, that  in  some  countries  it  was  taken  for  a  smotherer 
or  coverer  of  felons.  ( 1 ) 


(1)  See  1  Saund.  242.  n.  (t.)  and  Starkie  on  Slander  308,  where  the 
doctrine  of  this  case  is  recognized.  Where  the  Vords  spoken  are  Eng- 
lish words,  it  is  not  necessary  to  aver  that  they  were  understood  by  the 
hearen.   JkiU  117,  Box  v.  Bamaby  *,  and  Slater  v.  Franks,  iupra. 
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[126  6] 

v^^v--^^^  Chancellob,  &c.  vs.  Walobavb. 

Of  popish  racuaants  convict,  Ste. 


[127] 


Amendxnent  of 
a  judgment  bj 
the  book  of 
judgmenta. 
1  Roll.  206, 
215.  Brownl. 
1.  R.  16.  Ant. 
119.  Post.  184. 
Winch.  9. 
Moor.  f.  869. 
Amendment, 
Ex.  14, 66,  74. 


ScAisE  VS.  Nelson. 

a  judgment  may  be  amended  by  the  book  of  jndgmenta  of  the  prothonotary. 

ScAisE  brought  an  action  of  the  case  against  Nelson 
and  his  wife,  for  scandalous  words  spoken  by  the  wife, 
and  had  judgment  et  prod  la  feimms  in  mia^  fyc.  where 
both  ought  to  be  amerced  :  and  upon  a  writ  of  error,  the 
record  was  certified  into  the  king's  bench;  and  yet  by 
order  of  the  court  here  it  was  amended,  because  upon 
view  of  the  book  of  judgments  of  Goldsborough  the  pro- 
thonotary,  it  appeared  there  well  entered  and  directed. 
1  Cro.  674.  Cr.  Jac.  439,  633. 


Obligation. 


Pleaa  amoant- 
ing  to  general 
issue.     I  Cr. 
169.  Winch. 
19.  Cr.  Jac. 
165.  Syd.  126. 

1  Cr.  167,  168. 
ILe.  178,261. 

2  Cr.  746. 
Post.  218. 
Accord. 


Warner  vs.  Wainsford. 

In  debt  againat  an  adminiitratofy  he  may  plead  that  the  inteatate  waa  indebted 
to  him  eighty  pounds,  and  that  goods  to  that  value  and  no  more  came  to  hia 
hands,  which  he  retains,  though  such  plea  amount  to  a  pleinement  admimsUr. 

Pleas  amounting  to  the  general  iaane  ought  not  to  be  demurred  upon,  but  moved 
to  the  court 

Sir  Henrt  Warner  brought  an  action  of  debt  against 
Wainsford,  administrator  of  Kirby,  who  pleaded  that  the 
intestate  was  indebted  unto  him  by  divers  obligations, 
(and  recites  them,)  to  the  sum  of  eighty  pounds,  and  that 
goods  to  that  value,  and  not  above,  came  to  his  hands, 
which  he  detains  for  his  debt,  and  that  he  had  nothing 
ultra.  The  plaintiff  demurred  in  law,  because  it^amount- 
ed  unto  the  general  issue  of  pleinement  administer.  But 
the  better  opinion  of  the  court  was,  that  this  is  no  cause 
of  demurrer,  for  the  plea  is  sufficient;  (1)  and  besides  it 

(1)  It  is  optional  with  the  defendant,  in  such  case,  either  to  plead  a 
retainer  for  a  debt  due  to  himself,  of  equal  or  superior  degree  to  that  for 
which  the  action  is  brought,  or  to  ^ive  it  in  evidence  on  the  genera) 
plea  of  pUne  adminuiravit,  3  Burr.  1380,  Plumer  v.  Marchant  1 
Saund.  33a  D.  (a)    1  Chitty  485. 


caw.  . 
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is  some  matter  in  law,  which  hath  been  allowed  always  to  [127  a] 
he  pleaded  especially,  and  not  left  to  a  jury ;  and  the  JT^^''^ 
reason  of  pressinir  a  ireneral  issue  is  not  for  insufficiency  s  Ro.  146. 

r^u        1       '   L    .         X    .  I        1  J  i_        .t_  .     Vide  10  Co.  96. 

of  the  plea,  but  not  to  make  long  records  when  there  is  a.  contrary,  Dr  j 

no  cause,  which  is  matter  of  discretion,  and  therefore  it  JlS^*''*^'* 
is  to  be  moved  to  the  court,  and  not  to  be  demurred 
upon.  (2) 

(2)  A  special  plea  amoonting'  to  the  general  iasue,  though  cured  by  a 
genera]  demurrer,  is  bad  on  special  deiwirrer ;  though  it  seems  it  may 

also  be  taken  advantage  of  by  motion  to  the  court    13  Mod.  513, 

▼.  Saunders.  5  Mod.  252,  Hallet  v.  Byrt.  Com.  Dig.  Pleader  (E.  14). 
Bac.  Abr.  Pleas.  G.  3.  1  Chitty  498.  Archbold's  Civil  Pleading,  ]d4, 
195  and  196.  Stephen  on  Pleading,  412.  1  Mass.  459,  Inh.  of  Freeport 
T.  Edgecomb.  3  Mass.  310,  Moors  v.  Parker  &  al.  6  Mass.  6,  Martin 
V.  Woods.    19  Johns.  300,  Bank  of  Auburn  v.  Weed. 


Pie  vs.  Coke.  [128] 

If  two  penoBi  exhibit  Mveral  inibrmationa  aguast  the  lame  defendant,  on  the 
eame  day  and  for  the  lame  offence,  the  court  can  give  judgment  for  neither. 

Pie,   the   informer,   exhibited   an   information   against  informatioBs 
Peter  Coke,  clerk,  for  taking  of  farms.     And  now  it  was  S^^r  on?* 
moved  by  Serjeant  Hutton,  that  another  information  was  S^°p^J  ^w'' 
exhibited  by  another  informer,  for  the  very  same  offence,  Moor  864. 
and  both  exhibited  upon  one  day;  so  there  was  no  priority  b.pi'o.  10. b. 
to  attach  the  right  of  action  in  the  one  more  than  in  the 
other :  and  therefore  the  court  advised  them  to  plead  the 
truth  of  his  case;  for  it  was  sufficient  to  bar  them  both, 
inasmuch  as  there  being  no  precedency  of  suit  to  attach 
it   in   either,   the   court   could   give   judgment   for   nei- 
ther. (1) 

(1)  This  decision  is  founded  on  the  le^  fiction  that  there  is  no  frac- 
tion of  a  day.  This  maxim,  however,  is  not  of  universal  application, 
and  is  frequently  disregarded,  when  necessary  for  the  purposes  of  jus- 
tice. In  the  case  or  Combe  v.  Pitt,  3  Burr,  1434,  Lord  Mansfield, 
alluding  to  the  case  in  the  text,  says,  'Though  the  law  does  not,  in 
^enerm,  allow  of  the  fraction  of  a  day,  yet  it  admits  it  in  cases  where  it 
IS  necessary  to  distinfuisk.  And  I  do  not  see  why  the  vei^  hour  may 
not  be  90  too,  where  it  is  necessary  and  can  be  done.  For  it  is  not  like  a 
mathematical  point,  which  cannot  be  divided.'  At  the  present  day,  it  is 
believed,  the  authority  of  the  case  of  Pie  v.  Coke,  above  reported,  would 
not  be  recognized.  The  doctrine  of  the  case  in  the  text  is,  however, 
recognized  m  Bunb.  9,  Adamt  v.  Carter  and  Olive  v.  Carter. 
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[128  a] 

''-^"v^^  Oglethorp  va,  Maud. 

MeCioB  to  uiMid  the  writ  by  the  conitor'a  book,  bttt  ao  dttciiioiL 


Ebor. 


Enrolment 
willBenre,if  it 
be  before  the 
justice  of 

K;ace  of  the 
idiog  where 
the  land  lieth. 
1  Bml.  131. 
«7  H.  8.  Cap. 
16. 


Post  199. 
leCr.  133. 
Ant.  14.  1  Ct. 
300.  8  (;o.  120. 
b.l33.b. 


'Pebkin  v8,  Perkin. 

If  the  plaintiff,  in  his  replication  to  a  plea  in  bar  which  is  inrafficlent,  ■etfiHthm 
defectite  title  in  himself  he  cannot  hare  jodgmeat. 

Perkln  brought  an  ejectione  firmm  againat  Perkin :  the 
defendant  pleaded  a  special  bar,  which  was  insufficient  j 
the  plaintifT  replies,  and  conveyed  the  land  to  his  lessor, 
by  bargain  and  sale,  acknowledged  before  Tempest,  % 
justice  of  peace  of  the  West-Riding,  and  Cartwright, 
clerk  of  the  peace  there,  and  enrolled  within  six  months. 
And  the  plea  was  holden  sufficient,  because  it  did  not 
appear  that  the  land  in  queston,  which  was  conveyed,  did 
lie  within  the  West-Riding,  but  generally  to  Yorkshire. 
But  it  was  holden  clearly,  that  though  the  words  of  the 
atatute  be  before  the  justices  of  the  peaea  of  tha  county, 
yeA  it  will  serve  before  a  ^stice  of  the  peace  of  the  Wost 
Riding,  if  the  land  lie  there,  ^uare^  of  a  corporalion, 
&c.  within  a  county.  So  in  this  case,  though  the  bar 
were  nought,  yet  because  the  plaintiff  made  no  title  in 
his  replication^  be  could  have  no  judgment.  (1) 

(1)  See  16  Mass.  1.  Keay  v.  Goodwin,  ace.    AnU  p.  52,  Foster  ▼. 
JaouoiL  n.  (4) 


Ebor. 
Brownlow. 


2R0.52. 
Winch.  Ent. 
1066.  1  Cr. 
399.  Dy.  93.  b. 
116.  b.1  And. 
3.  Co.  L.  46.  b. 
Cart.  149. 


WlTHES   V8.    CaSSON. 

The  miirecital  of  a  lease  in  a  grant  of  the  renrersion  exp^tut,  aa  hahemd.  a  Feato 
Amtune.  for  a  Fe$to  Purific.  does 'not  prejudice  the  grant 

Wfthcs  brought  an  action  of  trespass  against  Casson, 
for  taking  of  bis  beasts  at  Seaton,  in  a  place  called 
Borough  close'.  The  defendant  avowed  for  himself  and 
his  wife,  and  made  cognizance  for  Elisabeth  Casson,  and 
pleaded  that  Philip  Fair&x,  knight,  was  seised  of  it  in 
fee,  and  2  of  0ct4ib,  fuifftto  Jac,  did  demise  it  unto  Ralph 
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L0W801I9  hahend.  from  the  feast  of  the  Annunciation  next     [128  5] 
after,  for  twentyone  years,  rendering  ten  pounds  per  atir-     n-^^v-^^ 
num  at  the  feast  of  St  Michael,  and  our  Lady-day  ;  and 
that  Philip  Fairfax,  8  of  September  8  Jac,  by  his  deed 
reciting  the  lease  ut  supra,  did  bargain  and  sell  the  said 
reversion  and  rent  unto  his  wife  and  Eliz.  Casson,  habend, 
for  their  lives,  if  the  said  term  of  twentyone  years  should 
so  long  endure  ;  and  for  twentyfive  pounds  rent  behind  at    * 
St.  Mieh.  in  the  tenth  year  of  the  king,  he  did  avow  and 
make  cognizance  as  before.     The  plaintiff  pleaded  in  bar,  AgrmntofK 
that  Philiji  Fairfax  did  not  grant  the  said  reversion  modo  {eJSlSrTcitK 
tifcfrma;  the  jury  found  all  the  matter  just  as  it  was  laid  ed-sc^aea. 
by  the  defendant,  saving  that  they  found  that  the  lease 
unto  Lawson  was  made  hdbend.  a  Festo  Purifie.  and  not 
a  Ftsio  AfWwneiationiB  I  and  that  Fairfax  in  his  bargain 
and  sal«  of  the  reversion  did  recite  that  lease  made  unto       [1291 
Lawson,  habendum  a  Feato  Annunciationia,  which   was 
not  so,  and  then  granted  the  said  reversion  and  rent,  |  q„  ^^^ 
prout.     And  yet  the'  court,  una  voce,  ^ave  judgment  for 
the  avowant,  and  held  it  to  be  a  good  grant  of  the  rever- 
sion and  rent,  which  was  the  point  in  issiie.    « 


Marshall  vs.  Steward. 

An  action  may  b«  maintained  for  wordi  impatiAg  to  the  plaintiff  iiitnconne  witb 
the  doTil. 

Marshall  brought  an  action  of  the  case  against  Stew-  Browni.  1 R.  s. 
ard,  reciting  the  stat.   of  1  Jac.  of  invocation  of  fo«l  i*Roif.^46  49.. 
spirits,  (which  was  needless,)  for  speaking  these  words  J j};,/^ 
unto  him,  '  the  devil  appesurs  unto  thee  every  night  in  the  utn 
likeness  of  a  black  man,  riding  upon  a  black  horse,  and  Confemit 
thou  conferrest  with  him,  and  whatsoever  thou  dost  ask  d^^ii. 
him  he  doth  give  it  thee,  and  that  is  the  reason  thou  bast 
so  much  money.'     And  after  a  verdict  finding  the  words^ 
the  court  gave  judgment  for  the  plaintiff. 
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Wilton  vs.  Hardingham. 


[129  a] 


%  Cr.  682. 
3Cr.  886. 
1  Le.243. 


Ainerccinoiit 
in  leet. 
Salk56. 

1  WiU.  261. 
Contra. 

2  Cro.  492. 
Nov.  34.  Post. 
142.  Ben.  91. 
2  Cr.  96, 


1  Inst.  126.  b. 

2  Keb.  613.  p. 
66.  8  Co.  40.  b. 
Jones  301. 

1  Cr.  276. 


Wilton  va,  Habdingham. 

If  a  defendant,  in  trespaas,  justifies  a  distress  for  an  amerciament  in  a  Leet,  b« 
must,  in  pleading,  arer  that  the  offence  was  committed  within  the  jurisdiction. 

The  plea  ought  also  to  set  forth  that  the  amerciament  was  to  a  certain  sum,  and 
that  it  was  affered  by  afferors  to  such  a  sum  certain. 

Wilton  brought  an  action  of  trespass  against  Harding- 
ham  ',  the  defendant  justified,  that  the  plaintiff  was  a 
common  baker,  dwelling  in  Timsteed  in  the  county  of 
Norfolk,  and  that  it  was  presented  in  a  leet  in  Timsteed, 
that  he  had  sold  bread  against  the  assize  in  lods  viciniSt 
whereupon  ha  was  amerced,  and  by  amerciament  affered  to 
10s.  and  that  by  a  precept  out  of  the  court  he  did  distrain 
the  plaintiff.  And  the  court  gave  judgment'  for  the  plain- 
tiff, because  it  doth  not  appear  that  the  offence  was  com- 
mitted within  the  jurisdiction  of  the  leet,  which  shall  not 
be  presumed  with  us  except  it  be  specially  pleaded.  But 
perhaps  the  presentment  in  the  leet  is  good  enough  with- 
out special  mention  in  the  presentment  that  it  was  done 
in  the  jurisdiction,  if  the  truth  were  so.  And  yet  note, 
that  the  presentment  is  not  so  full  and  perfect,  therefore 
let  them  beware.  And  I  noted  that  the  plea  was  absurd; 
for  it  was  said,  that  he  was  amerced,  without  saying  what, 
and  that  the  amerciament  was  affered  to  lOs.  for  which  he 
distrained.  (I)  Now  the  jury  must  amerce  to  a  certain 
sum,  which  may  be  mitigated  and  affered  by  others,  and 
therefore  these  offices  cannot  be  confounded. 


(1)  This  doctrine  is  overruled  in  Brook  v.  Hustler,  1,  Solk.  56,  and 
The  Duke  of  Bedford  v.  Alcock,  1  Wils.  349. 


1  Ro.  R.  51. 
Hard.  152.  Br. 
Error  1 17. 


43,238. 


Cowley  &  Wife  vs.  Poulton  &  Wife. 

In  an  action  by  husband  and  wifelsgainst  husband  and  wife  for  scandalous  words 
spoken  by  one  of  the  women  against  the  other,  if  one  of  the  women  die  after 
▼erdict,  judgment  will  be  stayed. 

Cowley  and  his  wife  brought  an  action  upon  the  case 
against  Poulton  and  his  wife,  for  scandalous  words  spoken 
by  one  of  the  women  of  the  other  woman.     And  after  a 
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verdict  the  court  was  informed  that  one  of  the  women  [129  6] 
was  dead  ;  whereupon  judgment  was  stayed.  Yel.  ^^^9  mJ^^^'^^ 
209.  1  Cr.  674.  1  Cr.  Car.  208.  Cr.  Jac.  19,  356.  DeaAaiie"*™ 
Cr.  Car.  250.     Styles  299.  (1)  }^)X 

(1)  The  law,  in  this  respect,  is  since  altered  by  stat  17.  Car.  2d.  c.  8. 
a.  1.  by  which  it  is  enacted  that  *  in  all  actions  personal,  real  or  mixed, 
the  death  of  either  party,  between  ihe  verdid  and  judgment^  shall  not  be 
alleged  for  error,  so  as  such  judgment  be  entered  within  two  terms 
after  such  verdict.'  If  the  party  die  qfUr  ihe  astizes  6cfin,  though 
before  ike  hydj  it  is  within  the  remedy  of  the  statute.  7  T.  R.  31, 
Jacobs  y.  Misciconic.  The  judgment  is  to  be  entered  by  or  against  the 
party  as  if  he  were  living.    ISalk.  42.    2  Saund.  72,  m.  in  notes. 


Sir  George  Grislet's  Case. 

A  Bwoaat  most  be  raed  bj  hii  title,  uid.  a  delbct  in  this  rMpect  is  not  tmendable. 
(Cue  omitted  m  of  no  authority  in  this  eountiy.]. 


Wilson's  Case.  [130] 

TIm  want  of  an  original  bQl  is  cued  bj  Tordict^  where  the  tenor  of  the  bill  ii 
entered  of  record. 

One  exhibited  a  bill  deplacito  debiti  versus  Wilsoiii  an  iCr.fss. 
attorney  of  this  court.     And  after  a  verdict  it  was  moved  109.  Jonei, 
in  arrest  of  judgment,  that  the  original  bill  was  not  filed  sied,  heifMd 
with  the  custos  dretnum,  as  it  ought  to  be.     But  it  ap-  f^^^.^ 
peared  to  the  court,  that  the  tenor  of  the  bill  was  entered 
of  record  in  hac  verba  ;  and  it  seemed  to  the  court,  that  1  ^^30^^^.  sis. 
this  was  remedied  by  the  statute  of  jeofailes,  as  being  in 
the  nature  of  a  want  of  an  original  after  verdict.     But  yet, 
because  it  was  said  it  had  been  otherwise  ruled  in  the 
case  of  one  Matthew  Rood,  an  attorney,  the  court  would 
advise. 

Note,  that  it  hath  been  since  judged,  in  the  common  1  Cr.  S82.  pio. 

.  38     2  Cr.  186 

pleas,  cured  by  verdict ;  and  so  also  in  the  exchequer  580. 2  Cro.    ' 
chamber,  upon  error  out  of  the  king's  bench  upon  want  of  PM't"S54,28i. 
a  bill  there ;  yet  the  words  of  the  statute  are  *  want  of  J^"**"'  ^o*. 
original  writ.'  (1) 

(1)  The  statute  18  Eliz.  helps  the  want  of  an  original  to  all  intents  as 
if  there  had  been  a  good  one  on  file. 
36 
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Sv  John  m,  Diogs»    Wilbt  v$.  Quim^t* 


[130  a] 


Recital  bind- 
eth  not.  Poflt 
«84.  lCr.77. 


St  John  vs.  Diggs. 

A  recital  in  tho  condition  of  an  obligation,  that  the  tarn  to  b«  paid  is  for  the  rent  oT 
certain  land,  is  not  material,  and  no  advantage  can  be  taken  of  it  is  pleft^ag. 

Saint  John  brought  an  action  of  debt  against  Diggs 
upon  an  obligation,  and  the  conditon  was,  that  the  de- 
fendant should  paj  to  the  plaintiff  ten  pounds,  which  is 
for  a  rent  of  certain  lands ;  the  defendant  alleged,  that 
the  plaintiff  had  entered  upon  the  land,  and  so  suspended 
the  rent :  whereupon  the  plaintiff  demurred  in  law,  and  it 
was  adjudged  for  him ;  for  this  being  but  a  recital  that  it 
was  for  rent,  it  is  not  material.  It  seems  the  same,  though 
he  had  applied  it  by  pleading  to  the  lease,  &c.  (1) 

(1)  Vide  poat.  190,  Dorrel  ▼.  Ajidrews,  and  note  the  diatiiictbtt 
between  this  action  and  an  action  of  covenant  or  debt  &c.  for  renl, 
€0  nomine. 


Ant.  113.  Mo. 
868.  1  Roll. 
204,295. 

AUntmbreot^     awarded 


WlLBT   VS.    QuiNSET. 

Between  Wilby  and  Quinsey,  the  habeas  corpus  was 
returned  album  brsvs,  and  thereupon  a  new  ven.  foe. 


Rent  reaerred 
to  a  son  and 
heir  apparent, 
but  not  by 
name  of  beir, 
upon  a  lease 
made  by  the 
father.  Ro.  2. 
Ab.  447.  Lit. 
Sect.  346. 


Oates  vs.  Frits. 

If  father  and  aon,  who  ia  heir  apparent,  join  in  m  leaae  of  th«  father'a  land,  renderini^ 

rent  to  the  s<m,  the  reaenration  of  die  rent  ta  veid,  tfaooflh  the  Mm  prore  to  be 

heir. 
Rent  must  be  resenred  to  the  heirs  of  the  lessor  by  that  name,  for  that  ia  the  only 

word  of  privity  in  law  requisite  in  reserving  rents,  &c. 
RAnt  may  be  reserved  to  the  heira,  omitting  the  anceator ;  ««d  in  each  ease  the 

ancestor  may  release,  though  he  cannot  demand  it.     But  a  grant  of  an  annuity  by 

the  ancestor  against  the  heir,  omitting  the  ancestor,  is  void. 

Between  Oates  and  Frith  the  case  was,  that  the  father, 
being  seised  in  fee,  he  and  his  son  and  heir  apparent,  by 
indenture,  leased  land  unto  the  defendant  for  years,  to 
begin  after  the  death  of  the  father,  rendering  rent  unto 
the  son  ;  the  father  died,  the  lessee  entered,  and  the 
rent  was  behind,  and  the  son  deatrained,  and  the  lessee 
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brought  an  action  of  trespass  and  bad  judgment ;  for  the     [130  6] 

reservation  of  the  rent  was  held  utterly  void  :  for  though      ^-^-v^-^ 
,  ,. ,  ....  11  1^  Co.  Lit.  6,  i;9. 

the  son  did  prove  heir,  it  bettered  not  the  case  by  event,  cont.  Post. 

but  the  reservation  must  have  been  to  the  heir  or  heirs  of  143;  b.  2i4.'b 
the  lessor,  by  that  name;  for  that  is  the  only  word  of  jg^^j^g^Q 
privity  in  law  requisite  in  reservation  of  rents  and  condi- 
tions ;  for  the  heir  is  in  representation^  in  point  of  taking 
by  inheritance,  eadem persona  cum  anUceasore.  (I)  And 
though  in  such  a  case  the  rent  could  never  be  demanded 
by  the  father,  yet  the  heir  shall  take  it  from  the  father  as 
inherent,  and  rising  from  the  root  of  the  reversion,  which 
was  his  father's,  and  which  he  takes  by  descent  from  his 
father ;  and  so  the  rent  itself,  which  was  in  the  father, 
though  not  to  demand,  because  it  was  not  yet  due  ;  but 
yet  it  was  so  his,  that  he  might  release  and  discharge  it 
bj  the  word  rent,  though  not  by  the  word  action*  And 
80  note  a  difference  between  this  case,  where  rent  is  re- 
served upon  a  lease  of  the  ancestors  to  the  heir  first,  and  f°:^\55^-»- 

,  ,  .  .  ,  Yelv.  189. 

where  the  ancestor  fi^rants  an  annuity,  or  makes  a  war-  Cr.Jac.570. 
ranty  for  a  like  charge  against  his  heirs  first,  omitting  1  Xn>t.  sts.  t. 
himself;  all  such  grants  are  utterly  void ;  for  no  man  can 
charge  his  heir  but  as  a  part  of  himself,  and  therefore 
beginning  with  himself.  And  such  charges  stand  naked 
and  have  nothing,  that  was  first  in  the  father,  and  comes 
from  him  to  them,  whereunto  they  may  cleave,  as  a  rent 
to  a  reversion  in  the  former  cases.  1  Inst,  vide  378.  a. 
Where  a  warranty  shall  bind  the  heir,  though  the  ances- 
tor was  never  bound  to  the  same.     J^Tota  Fdiversity  la.  (2) 

(1)  It  is  a  maxim  in  law  that  rent  must  be  reserved  to  him  from  whom 
the  estate  passes,  and  not  to  a  stranger.  Co.  Lit  143.  b.  2J3.  a.  b.  But 
if  ^,  and  B,  join  in  a  lease  of  land  wherein  ^,  has  nothing,  reserving  the 
rent  to  both,  or  to  A.  alone,  by  indenture^  it  is  good  by  way  of  estoppel ; 
though  if  A.  had  been  a  stranger  to  the  deed  he  would  have  taken 
nothuiff.    Co.  Lit.  213.    2  Saund.  370.  n.  (5). 

(2)  The  heir  shall  never  be  bound  by  any  express  warranty  but  where 
the  ancestor  was  bound  by  it ;  for  if  the  ancestor  was  not  bpund,  it  can- 
not descend  upon  the  heir.  So  if  a  man  bind  his  heirs  to  pay  a  sum  of 
money,  it  is  void.    Co.  Lit  385.  a. 
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[131] 
N.^^v^^w/  B.OBBINS  i;^.  Babncs. 

Qaodpermittat. 

If  two  hoases,  one  of  which  wrongfUUy  crrerbuigB  the  other,  oome  both  to  be  own- 
ed by  one  perion,  the  wrong  is  purged  -y  and  if  they  afterwasde  come  into  the 
hands  of  several  owners,  no  action  lies. 

If  after  severance,  the  overhanging  house  be  palled  down  and  boilt  vp  laiger,  m 
quod  permUtat  will  lie,  hot  judgment  can  be  randerad  to  proetreke  no  more  ihasa 
the  increase  of  the  overhanging. 

If  a  man  have  a  house  and  ancient  lights,  and  purchase  the  adjoining  hooae  and 
lands,  now  thoagfa  the  houses  be  after  severed,  the  privilege  can  never-be  re* 
stored. 

Mo.  866.  RoBBiNs  brought  a  quod  permittai  against  Baraes,  pros- 

tenere  quandam  domumf  ^*c.  and  counts  that  he  was  seised 
of  an  ancient  house  and  yard ;  and  whereas  in  the  east 
part  of  the  said  house  there  is,  and  time  out  of  mind  hath 
been,  a  window  of  such  length  and  breadth  ;  the  defend- 
ant  hath  erected  a  certain  house  of  such   length   and 
breadth,  upon  his  own  freehold,  so  near  the  said  east  part 
of  the  said  house,  that  it  orerhangs  the  same  and  stoppetb 
his  light,  &c.     The  defendant  pleads,  that  one  Richard 
Allen  was  seised  of  the  plaintiff's  house  and  yard,  and 
was  also  seised  of  a  certain  house,  standing  in  the  place 
where   the   said   house  of  the  defendant  now  standeth, 
which  did  overhang  the  house  of  the  now  plaintiff,  in  tarn 
amplia  modo  et  forma  as  the  said  now  house  of  the  said 
defendant  doth  ;  and  he  saith  he  pulled  down  that  house, 
because  it  was  ruinous,  and  built  this  house  in  the  place 
of  it.     The  plaintiff  maintains  his  count,  and  traverseth 
Nttsancebyone  that  the  old  house  superpendebot,  fyc.  in  tarn  amplis  modo 
overtnothe?,^   et  foTma  pTOffity  &LC.     And  the  jury  found  for  the  plaintiff. 
^eTnto*^ne  And  uow  it  was  said  in  arrest  of  judgment,  that  this  was 
are  d'i^ed      ^^  unperfoct  issuc  ;  for  there  ought  no  more  of  the  new 
gj^'  and  the   house  to  be  prostrated  than  did  indeed  overhang  more 
than  the  former  house  did,  which  was  granted  by  the 
court,  if  it  had  been  wisely  pleaded.     For  it  was  agreed 
by  the  court,  that  though  one  of  these  houses  had  been 
built  overhanging  the  other  wrongfully  before  they  came 
both  into  one  hand  ;  yet  after,  when  they  came  both  into 
the  hand  of  Allen,  that  wrong  was  purged ;  so  that  if  the 
houses  came  afterwards  injLo  several  hands,  yet  neither 
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part  J  could  complain  of  a  wrong  before.  So  that  in  this  [131  a] 
case  it  was  plain  that  the  plaintiff  could  have  no  cause  v-^-v-w/ 
of  action,  but  for  the  increase  of  the  overhanging.  Yet 
because  he  had  not  expressed  and  distinctly  limited  that 
in  his  plea,  but  took  issue  generally  as  before,  which  was 
found  against  him,  the  court  must  now  give  judgment  ac- 
cording to  the  complaint  as  true,  because  they  can  take 
no  other  knowledge  ;  for  the  jury  hath  not  found  that  the 
former  house  overhanged  so  much,  and  not  the  rest ;  yet 
out  of  their  discretion  they  gave  the  plaintiff  judgment 
for  the  whole,  aiid  execution  for  damages  and  costs  pre- 
sently ;  but  staid  execution,  as  to  the  abating  of  the  house, 
till  it  might  be  viewed  what  was  overhanging  de  novo ; 
because  the  court  was  informed  that  in  truth  it  was  bat 
a- small  matter.  If  I  have  an  ancient  house  and  lights, 
and  I  purchase  the  next  house  or  ground,  where  yet  no 
nusance  is  done  to  my  former  house ;  now  it  is  clear  that 
my  privilege,  against  that  I  have  pihrchased,  ceaseth;  for 
I  may  use  mine  owrTa's  1  will.  Now  then^ suppose  I  would 
lease  my  former  house,  I  may  build  upon  the  latter,  or  if  iRo.9S7.  Syd. 
I  lease  my  latter,  he  may  build  against  me,  as  it  may 
seem. 

But  note,  there  is  a  great  difference  between  interests  ^  Cro.  670.  Cr. 

,  ^  «  ,    ,  Car.  419.  1  Ro. 

and  profits,  as  rents,  commons,  &c.  and  bare  easements,  935.  iiH.7.25. 
such  as  are  lights,  air,  gutters,  atiUicidiaj  and  the  like ;  Latchfiss.  6w. 
for  though  while  they  are  in  one  hand  they  may  be  stop-  2  cr.  isf.' 3  Cr. 
ped  or  foredone,  because  a  man  cannot  be  said  to  wrong  p^f4)^;  **' 
himself,  yet  if  they  be  divided,  things  of  that  nature  (still 
in  being)  do  revive,  because  they  are  of  no  less  use  of 
themselves  in  one  hand  than  in  divers,  being  equally  (re- 
bua  atantibua  in  the  same  use  and  occupation)  necessary 
for  the  several  houses  to  which  they  belong ;  but  clearly,  if 
even  such  things  be  foredone  or  altered,  while  they  are  in 
one  hand,  and  so  being,  the  houses  be  again  divided,  they 
cannot  be  restored  by  law,  but  must  be  taken  4is  they 
were  at  the  time  of  the  conveyance. 


286  Graktham  V9.  Hawubt. 

[1 32]  Okanthav  9^.  Hawlet. 

^^..    ^  A  grant  of  that  which  the  grantor  haa  potentiatty,  though  not  actually ^  ia  good ;  aa  s 

grant  bjr  tiie  leaaee  of  all  the  eon  that  aball  ba  growing  upoa  the  land  af  tke 
end  of  the  tenn. 

Robert  Grintham  broaghi  an  action  of  debt  upon  an 
CitnuuLin-  obligation  of  forty  pounds  -against  Edward  Hawley,  the 
Br.  Embie-  Condition  whereof  was,  that  if  a  certain  crop  of  corn 
Leeaor  cote-  g^wing  upou  a  certain  piece  of  ground,  late  in  the  occtt- 
a^iSMef  of  a*^  pation  of  Richard  Sankee,  did  of  right  belong  to  the 
ma"t2?tiie  pl«>ntiff,  then  the  defendant  should  pay  him  for  it  twenty 
com  that  flhaii  pounds.     Now  the  case  upon  the  pleading  and  demurrer 

be  growing  at     *  *      .  ^ 

the  end  of  the  fell  out  thus ;  that  One  Sutton  was  seised  of  the  land,  and 
'SO  Eliz.  in  April,  made  a  lease  of  it  to  Rjchard  Sankee  for 
twentyone  years  by  indenture,  and  did  thereby  covenant, 
grant  to  and  with  Sankee,  his  executors  and  assigns,  that 
it  shall  be  lawful  for  him  to  take  and  carry  away,  to  his 
own  use,  such  corn  as  sbcmld  be  growing  upon  the  ground 
at  the  end  of  the  term.     Then  Sutton  conveye<^  the  ryer* 
sion  to  the  plajn^ff ;  and  John  Sankee,  execntor  to  Rich* 
ard,  having  sowed  the  corn,  and  that  being  growing  upon 
the  ground  at  the  end  of  the  term,  sold  it  to  the  defend- 
ant.    And  it  was  argued  by  Hutton  for  the  plaintiff,  that 
It  u  conaidera-  it  was  merely  contingent  whether  there  should  be  corn 
th^°iaw  fncnne  growing  upou  the  ground  at  the  end  of  the  term,  or  not. 
Se'cora^^trthe  Also,  the  lessor  never  ^  had  property  in  the  corn  ;    and 
iand*or*h>Win  tho'«ft>«*©  could  not  give  nor  grant  it,  but  it  sounded  pro- 
ihat  aowa  it,  in  perlv  in  covcnaut ;  for  the  rieht  of  the  corn  standing  in 

an  indiifefent      \^,^,  '^.  ®.  .^.^.i 

caae.  Here  the  end  of  the  term  bemg  certam,  accrues  with  the  land 
aowit,  and  to  the  Icssor;  and  it  was  said  to  be  adjudged.  Audit 
tile"iiu!d  to^.  was  agreed  by  the  court  that  if  jI.j  seised  of  land,  sow  it 
mainde'r  to"  c.  ^^^^  corn,  sud  then  convey  it  away  to  B.  for  life,  rcfmain*- 
f°fu*i?^.  ^j*'' '  der  to  C.  for  life,  and  then  B.  die  before  the  corn  reapt ; 

bold  that  the  '  /•     n 

leaaorahaii  now  C.  shsll  havo  it,  ftud  uot  the  executors  of  £•, 
that  he  Bowed  though  his  estate  was  uncertain.  Note,  the  reason  of 
beeVao^  by  a  industry  and  charge  in  B.  fails;  yet  judgment  in  this 
wrother?dier  case  was  given  against  the  plaintiff,  that  is,  that  the 
will*!^^e  to  property  and  very  right  of  the  corn,  when  it  happened, 
the  executor  of  ^as   past   away ;    for    it    was   both   a   covenant    and  a 

the  then  uncer-  r  j  '  i    i.     • 

tain  termor,  grant.  And  therefore  if  it  had  been  of  natural  fruits, 
*     *    '**      as  of  grass  or  hay,   which  run  merely  with   the   land, 


the  like  gr«tt  would  bttve  carried  them  in  property  after     [iS^a] 
the  teroi^     Now  tfaoueh  corn  be  fructus  industrialis,  so     ^--^n/-^/ 

...  .  .  ,  .      .      /.  3  Cro.  61, 464. 

that  he  that  sows  it  may  seem  to  have  a  kind  of  property,  winch. si. 
ip9o/actOy  in  it,  divided  from  the  land  ;  and  therefore  the  30.'     *  ^  *^' 
executor  shall  have  it,  and  »ot  the  heirs  j  yet  in  this  case,  SJTihm'lot 
all  the  c6loiir  that  the  plaintiff  hath  to  it,  is  by  the  laad  '"''^''^^^^ii^''^ 


which  be  claims  from  the   lessor  which   gave  the   corn,  rj,?- J3-     „ 

-,      .         .  Winch.  7.   Mo. 

And  though  the  lessor^  had  it  not  actually  in  mm,  nor  cer<^  174.  Ro.s.48. 
tain,  yet  he  had  it  potentially  ;  for  the  land  is  the  mother 
and  root  of  all  fruits.   Therefore  he  that  bath  it  may  grant 
all  fruits  that  may  arise  upon  it  after,  and  the  property 
flhall  pass  as  soon  as  the  fruits  are  extant,  as  21  R.  6.     A  pio.  is.  a.  si 
parson  may  grant  all  the  tithe  wool  that  he  shall  have  in  G^n't.  40.  Br! 
such  a  year  ;  yet  perhaps  he  shall  have  none ;  but  a  man  cootrM^isf'' 
cannot  grant  all  the  wool  that  shall  grow  upon  his  sheep 
that  he  shall  buy  hereafter ;  for  there  he  hath  it  neither 
actually  nor  potentially.     And  though  the  words  are  here 
not  by  words  of  gift  of  the  corn,  but  that  it  shall  be  law- 
ful for  him  to  take  it  to  his  own  use,  it  is  as  good  to  trans- 
fer  the  property  ;  for  the  ifitent  and  common  use  of  such  ,.  ^    ^  _ 

■^      •^       •'  '  11  Co.  88. 83. 

words,  as  a  lease  without  impeachment  of  waste,  for  the  accord.  4  Co. 
like  reason,  and  not  ex  vi  termini,  gives  the  trees.  (1) 

(1)  Ftie  Bac.  Abr.  Grant  D.  a 


/ 


Moon  va.  Andrews.  ^  [133] 

Debt. 
In  in  action  of  debt  againat  an  .adiministrator,  t  piea  of  an  ontatanding  judgment 
against  him  for  one  hundred  pounds,  and  that  he  has  not  goods,  dtc.  except  goods 
not  amounting  to  five  pounds  is  good  in  substance,  but  bad  in  form.    It  ought  to 
set  forth  truly  that  the  goods  were  to  the  value  of  a  certain  sum. 

Moon  brought  action  of  debt  against  Andrews  as  an  Leicester. 

administrator,  and  he  pleads  that  another  had  gotten  a  JS^iSlstl^itor 

judgment  against  him  for  an   hundred   pounds,  that  he  pieadsp/^ie 

had  fully  administered,  and  that  he  had  no  goods  in  his  Post.  sis. 

,    ,  "^  1       .        .    .     ,.  .  •   J-  ••  9  Co.  109.  u 

hands  tempore  brems  origtnans  nee  tempore  jua%c%%  prod-  \  cr.  361. 

dictij  nee  unquam  postea,  praterquam  bona  et  catalla  non  *^'*  ^^' 
attingeniia  to  an  hundred  shillings;  whereupon  the  plain- 
tiff demurred  in  law  generally.     My  brother  Winch  and  I 
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Allen  v8.  Walter.    Howell  va,  Samback. 


[133  a]  were  of  clear  opinion,  that  the  plaintiff  ought  to  be  bar- 
'^'^"v^^^^  red  ;  for  though  by  the  right  form  of  pleading  he  should 
in  such  case  set  down  in  certain  to  what  value  the  goods 
were,  yet  that  is  but  form  ;  for  if  he  had  said  that  he  had 
goods  to  the  value  of  one  hundred  shilling,  and  the  plain** 
tiff  had  proved  that  he  had  one  hundred  pounds,  yet  he 
had  gained  nothing.  So  the  substance  appears  in  this 
plea,  that  he  had  not  above  to  satisfy  the  judgment. 
And  the  stat*  of  27  Eliz.  is  a  favourable  law  and  AiU  of 
equity,  which  judges  ought  to  retch  and  not  to  shrink ; 
1  Latr.  4.  and  for  the  repugnancy  that  may  seem  to  be,  in  that  he 
pleads  first  pknitmefU  administrOj  and  yet  afterwards 
confesseth  somewhat  unadministered, — all  the  precedents 
are  so ;  and  the  praierquam  corrects  all,  and  the  unquam 
pastea  refers  not  only  to  the  next  anteoedent  ten^^re 
judicti,  but  also  to  the  time  of  the  original  before.  But 
Warberton  did  a  little  doubt  of  the  first  point.  (1) 

(1)  See  1  Saund.  933.  n.  (7.)  ace. 


^ 


Allen  vs.  Walter. 

Of  terrice  of  summoBa  in  action  of  dower  according  to  atat.  31  Eliz. 
[Omitted  aa  inapplicable  in  thia  country.] 


1  Bml.  179. 

I  Ro.  4ao. 
Entre  consea- 
ble,  Br.  2. 
Poat.  J07. 

7  Co.  18.  b. 
Hutt.  114. 
Mo.  368.  486. 
Hutt.  23. 

II  Co.  46  a. 
Demand  reqai< 
aite,  where 
there  ia  for- 
feiture of  a 


How£LL  V8,  Samback. 

a  nomine  pcenm  ia  not  forfeited  without  a  demand  of  rent. 

Upon  an  avowry  for  five  ponnda  rent  and  eighty  pounda  nomine  pcente,  a  return  may 
be  a^udged  for  the  rent,  thouj^  the  nomute  poena  ia  not  forfeited. 

Between  Howell  and  Samback  ;  the  defendant  made 
avowry,  and  conveyed  himself  to  five  pounds  rent  due 
such  a  day,  and  for  nonpayment  thereof  eighty  pounds 
nomine  pcemB;  but  laid  no  actual  demand  of  rent,  and 
concluded,  that  for  the  same  eightyfive  pounds  he  did 
distrain,  and  so  avows.  And  it  was  resolved  by  the 
court  that  this  avowry  was  insufGcient  for  the  pain, 
which  could  not  be  forfeited  without  actual  demand  of 
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the  rent;   and  yet  the   return  was  adjudged  unto  him,      [133  6] 
because  he  had  just  cause  to  distrain  for  the  rent,  and     ."""T"''^^ 

11  «  1      ^    V  P"°*  Ante,  82. 

they  appeared  to  the  court  to  be  several.  (1)  acr.eis. 

(1)  See  anU p.  82,  Grobham y.  Thomborough,  and  note.  (2)  i64, 207,208, 

331. 


WiEE  va.  Wright.  [134] 

Debt. 
If  an  original  bill  be  loat  after  being  entered  on  tlie  roU  in  hue  verba,  a  new  bill 
may  be  filed. 

WiEE  brought  a  bill  of  debt  against  Wright,  an  attor-  ^^;^^* 
ney  of  the  court ;  and  after  issue  found  for  the  plaintiff,  «  Cr.  io9,  i^ 
it  was  alleged  that  there  was  no  bill  to  be  found  filed  with 
the  custoa  brevium.  as  it  ought  to  be.     And  it  was  first  ^iii  agaiuit  an 

^  attorney  filed. 

questioned  to  be  within  the  equity  of  the  law  of  18  Eliz. 

of  want  of  original  writ ;  for  the  bill  is  the  original  in  this 

case.     But  upon  that  there  was  no  resolution  ;  for  it  was  ' 

proved  by  oath  that  there  was  a  bill,  and  that  the  defend- 

ajit  had  accepted  it,  and  subscribed  it,  and  it  was  entered 

in  hoc  verba  upon  the  roll.     And  so  the  court  ordered  Poat.  264, 28i. 

that  a  new  bill  should  be  filed.  (1) 

(1)  See  awUy  p.  130. 


Weaver  vs.  Ward.  Treipiae. 

If  one  trained  soldier  wound  another,  in  akinniahing  for  ezerciae,  an  action  of 
treapaaa  will  lie,  unless  it  shall  appear,  from  the  defendant'a  plea,  that  he  was 
guilty  of  no  ne^igence  and  that  the  injury  was  inevitable. 

Weaver  brought  an  action  of  trespass  of  assault  and  London. 
battery  against  Ward.     The  defendant  pleaded  that  he  omT^ainioi- 
was  amongst  others,  by  the  commandment  of  the  lords  of  ^other^y^ 
the  council,  a  trained  soldier  in  London,  of  the  band  of  ^*^^^^^  *" 
one  Andrews,  ca[)tain;  and  so  was  the  plaintiff;  and  that  Moor f. 86^ 
they  were  skirmishing  with  their  muskets  charged  with  scr.  loiuif. 
powder  for  their  exercise  in  re  milUariy  against  another  corong.  2^20, 
captain  and  his  band ;  and  as  they  were  so  skirmishing,  cUm^tioMS- 
the  defendant,  ccMuoItier  et  per  infortunium  et  contra  voU 
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[134  a] 


Finch  Ley,  8. 
Accord,    g 
4  Co.  124. 


There  we 
three  degrees 
to  avoid  the 
charge  of  a 
trespass. 
Inficiation,  not 
guilty.  Justifi- 
cation, as  de 
.  son  assault, 
Slc.  Execution, 
as  this. 


COVKNTBT  V9.   WoODHALL. 

mtatem  suam.  in  discharging  his  piece,  did  hurt  and 
wound  the  plaintiff  J  which  is  the  same,  &c.  absque  hoc, 
that  he  was  guilty  alUer  Hve  alio  modo.  And  upon 
demurrer  by  the  plaintiff,  judgment  was  given  for  him; 
for  though  it  were  agreed,  that  if  men  tilt  or  tourney  m 
the  presence  of  the  king,  or  if  two  masters  of  defence 
playing  their  prizes  kill  one  another,  that  this  shall  be  no 
felony;  or  if  a  lunatic  kill  a  man,  or  the  like;  because 
felony  must  be  done  animo  felonico;  yet  m  trespass, 
which  tends  only  to  give  damages  according  to  hurt  or 
loss,  it  is  not  so;  and  therefore  if  a  lunatic  hurt  a  man,  he 
shall  be  answerable  in  trespass ;  and  therefore  no  man 
shall  be  excused  of  a  trespass,  (for  this  is  the  nature  of  an 
excuse,  and  not  of  a  justification,  proui  ei  bene  ItcuU,) 
except  it  may  be  judged  utterly  without  his  fault;  as 
if  a  man  by  force  take  my  hand  and  strike  you ;  or 
if  here  the  defendant  had  said  that  the  plaintiff  ran 
cross  his  piece  when  it  was  discharging;  or  had  set  forth 
the  case  with  the  circumstances,  so  as  it  had  appeared  to 
the  court  that  it  had  been  inevitable,  and  that  the  defend- 
ant had  committed  no  negligence  to  give  occasion  to  the 
hurt.  (1)  ^ 

(1)  Ab  to  the  cases  in  which  trespass  w  d  armis  wifl  lie,  and  the 
disUcUon  between  this  ax:tion  and  trespass  on  ^he  case,  see  5B^^ 
Pul.  447,  n.  1.  Am.  ed.  and  the  cases  there  ciUd ;  3  East  593, 1-canie  v. 
Bray     11  Mass.  137,  Cole  v.  Fisher.    14  Johns.  383,  Lambert  v.  Hoke. 
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Coventry  vs.  Woodhall. 

A  mMtor  cwmot  anign  hie  apprentice,  nor  can  he  tend  him  out  of  die  realm, 
unless  it  be  so  agreed,  or  the  nature  of  the  trade  require  it. 

Coventry  brought  an  action  of  debt  against  Woodhall 
for  twenty  pounds.  The  condition  was,  that  whereas  one 
Rathborne  had  bound  himself  apprentice  to  the  defendant 
for  eight  years,  the  defendant  did  covenant  with  the  plain- 
tiff, that  he  would  retain,  teach,  keep  and  employ  the 
said  apprentice,  in  his  own  house  and  service,  in  the  art 
of  chirurgery,  during  the  term;  and  bound   himself  in 
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twenty  pounds  for  ^performance  of  those  covenants.     And     [134  6] 
then  it  is  showed,  that  within  the  terni,  the  defendant  sent     ^<^"v^^^ 
his  said  apprentice  in  a  voyage  to  Bantam  in  the  East  Apprentice 
Indies,  which  he  pleaded  to  be  in  the  company  of  other  realm. 
expert  chirurgeons,  the  better  to  learn  the  art ;   where- 
upon the  plaintiff  demurred,  and  judgment  was  given  for 
him  :  for  it  was  expressly  against  this  covenant;  for  though 
the  covenant  were  not  so  restrained  to  the  house  in  mean- 
ing, but  that  he  might  send  his  servant  or  apprentice  in 
other  places  about  his  cures,  yet  he  must  be  still  as  one 
of  his  household,  coming  and  going,  and  in  his  service, 
and  not  put  over  to  any  other ;  for,  as  I  said,  the  matter 
of  putting  an  apprentice  is  a  matter  of  great  trust,  for  his 
diet,  for  his  health,  for  his  safety  ;  and  therefore  I  will,  by      [136] 
choice,  commit  him  to  one,  and  not  to  another.     And 
generally  no  man  can  force  his  apprentice  to  go  out  of 
the  kingdom,  except  it  be  so  expressly  agreed,  or  that  the 
nature  of  his  apprenticehood  doth  import  it;  as  if  he 
be  bound  apprentice  to  a  merchant-adventurer,  or  a  sail- 
or, or  the  like.  (1) 

(1>  The  doctrine  of  this  case  is  recognized  in  Doug.  70,  The  King  v. 
Stockland.  1  Mass.  172,  Hall  v.  Gardner.  8  Mass.  399,  Davis  v. 
Cohurn.     19  Johns.  113,  Nickerson  v.  Howard. 

If  upon  such  assignment,  the  assignee  covenant  to  pay  the  assignor  a 
certain  sum  for  the  services  of  the  apprentice,  and  the  apprentice  af- 
terwards abscond  during  the  term,  the  assignor  cannot  recover  against 
the  assignee  upon  such  covenant ;  Davis  v.  Cobum  ub.  sup, ;  but  if  the 
apprentice  continues  in  the  service  of  the  assignee  during  the  residue  of 
the  term,  the  sum  covenanted  to  be  paid,  in  consideration  of  the  assign- 
ment, may  be  recovered.    Nickerson  v.  Howard,  u6.  sup. 


Pie  vs.  Thrill. 

'  Proceedings  in  ui  information  upon  the  statote  of  reeasaacy. 


Dennt  vs.  Lemman. 

Of  the  rights  of  copyholders  and  their  lords. 
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[136]  Floob's  Case. 

Devise.  ^  devise  to  a  college,  though  it  be  a  corporation  and  in  mortmain,  is  good  by  the 

aUtute  of  charitable  naea,  43  Elis. 

stat.orchariu-  '  In  the  court  of  wards  was  this  case.  One  Griffith 
Herne^BCharit-  Flood,  a  doctor  of  law,  being  seised  in  fee  of  lands  in  the 
abia  11809,10*.  ^jQunty  of  Cardigan,  by  devise,  anno  1571.  and  in  August 
25  Eliz.  devised  the  same  unto  Anne  his  wife  for  her  life, 
and  after  to  Jane  his  daughter  for  her  life,  and  after  these 
lives  ended,  to  the  principal,  fellows  and  scholars  of  Jesus 
ColIegeMn  Oxford,  and  their  successors,  to  find  a  scholar 
of  his  blood  from  time  to  time,  and  died.'  The  lives  end- 
ed ;  Bridged  Lloyd,  the  heir  of  Crriffith  Flood,  being  the 
1IC0.70&73.  king's  ward,  entered.  And  upon  a  case  made  hereof  in 
the  court  of  wards,  and  by  order  of  the  said  court  brought 
unto  the  chief  baron  and  myself  to  be  resolved,  we 
agreed  that  the  devise  was  void  in  law,  because  the  stat- 
ute of  wills  did  not  allow  devises  to  corporations  in  mort- 
main ;  but  yet  we  held  it  clearly  within  the  relief  of  the 
statute  of  charitable  uses  of  43  Eliz.  under  the  words 
limited  and  appointed.  And  so  it  was  decreed  that  the 
college  should  enjoy  it  against  the  ward  and  his  heirs. 
And  it  was  likewise  held  by  us,  (and  so  is  mentioned  in  the 
decree,)  that  the  proviso  in  the  statute,  which  exempts 
colleges,  is  only  intended  to  exempt  them  from  being  re- 
form^ by  conunission,  but  not  to  restrain  gifts  made  to 
them. 


"^^^^  Collison's  Case. 

A  devise  to  J.  B.  and  othera,  of  a  house,  to  keep  it  in  repair,  and  to  bestow  the 
rest  of  the  profits  upon  reparationa  of  certain  highwaya,  is  good  within  the  stat- 
ute 43  Eliz. 

Sfb?e*Us?s7'        CoLLisoN,  15  H.  8.,  dcviscd  an  house  in  Eltham  in  Kent 
^f^:  ^^*l?.""^r  to  Lettice  his  wife  for  life,  and  after  her  death  made  John 

Btat.  43  EI iz.  of  ' 

charitable  uses.  Brickct  and  Others  feoffees  (as  he  called  them)  in  the  said 
house,  to  keep  it  in  reparations,  and  to  bestow  the  rest  of 
the  profits  upon  reparation  of  certain  highways  there. 
Collison  and  his  wife  are  dead  ;  and  the  house  is  descend- 
ed to  one  Oliver  Rolt,  an  infant.     This  case,  being  in  the 


Dimmock's  Cass. 

.  chancery,  between  the  parishioners  and  Rolt,  was  referred 
by  the  court  to  me  and  Tanfield.  And  we  resolved  clearly, 
that  it  was  within  the  relief  of  the  statute  of  43  Eliz. ;  for 
though  the  devise  were  utterly  void,  yet  it  was  within  the 
words  limUed  and  appointed  to  charitable  uees.  Other- 
wise, if  he  were  an  in&nt,  lunatic,  or  the  like,  that  gave 
it ;  or  that  one  appointed  that,  that  were  not  his  own,  to 
charitable  uses. 


DiMMOCK's  Case.  Inquuition. 

A  deed  may  be  enrolled  tiler  the  death  of  the  bergainee  j  and  anch  enrolment 

paaaea  the  eitate  ah  uriiio  between  the  bargainor  and  bargainee. 
When  the  deed  ia  eorolled,  the  eatate  paaaea  by  the  atatute  of  owi  and  not  by  the 

statute  of  enrolmenta. 
The  baigainee  cannot  bargain  and  aell  to  another  before  hia  deed  ia  enrolled. 

It  was  found  by  inquisition,  after  the  death  of  Sir  Henry  A^eed  of  bar- 
Dimmock  in  Com.  Warwick,  20  Decern.  30  Jac.  that  one  broiled  Ster 
Bull  and  Wilcocks  did  by  indenture,  dated  3  July,  31  Jac. 


death  of  the 


inee. 


bargai 

bargain  and  sell  the  manor  of  Pye  to  the  said  Sir  Henry  i^e°36^ienk 
and  his  heirs,  for  money,  and  that  he  died  4  Octob.  13  Jac. :  ?«f*-^- 

,  1  Cr.  117.  S 

and  after  his  death,  and  not  before,  that  is  to  say,  23  gus-  Cro.406.m. 

dem  Octob.  the  deed  was  enrolled  ;   and  that  Anne  Dim-  i  Rou.  6S7.  m. 

mock  was  his  cousin  and  heir,  and  of  full  age ;  and  that  le.  cr.'c^' 

the  manor  was  holden  in  chief.     And  it  was  resolved  by  \q^\%^'  ^^' 

Montague,  Tanfield  and  myself,  that  Anne  Dimmock  was  * 

to  sue  livery;  for  we  agreed  that  this  difiered  from  all 

the  cases  that  are  put  in  Shelley's  case,  of  recovery  for  i  Co.  99.  a. 

fine  executory,  covenant  to  raise  uses,  as  in  Wood's  case 

there,  and  the  like,  where  the  estate  vests  in  the  heir, 

though  quasi  heir,  that  never  was  in  the  ancestor ;  for 

this  upon  the  enrolment  settles  in  law,  as  between  the 

bargainor  and  bargainee,  ab  initio^  upon  the  statute  of 

27  H.  8.  of  uses,  which  doth  join  all  the  states  to  the  uses, 

ipso  facto.    Only  the  statute  of  enrolment  says,  that  in 

that  case  it  shall  not  vest,  except  the  deed  be  enrolled. 

So  that  if  it  be  enrolled  it  doth  vest,  not  by  the  statute  of  ?^°"ii^i  ^^- 

Jac.  02,  So. 

enrolments,  but  by  the  statute  of  uses,  presently.     Yet  it  Cro.  iio.sis. 

11  1        •  1  •  1       11   Latch.  167. 

was  agreed,  that  the  bargainee  cannot  bargain  and  sell  2  cro.  63, 409. 
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[136  b]     unto  another,  before  his  own  deed  be  enrolled,  as  was 
N^^v^^     judged  in  Bellingham's  case.  (1) 

(1)  In  Maspachusetts  it  is  held  that  the  estate  passes  on  the  execution 
of  the  deed,  and  does  not  remain  in  the  grantor  until  the  deed  is  regis- 
tered. 6  Mass.  31,  MarshaU  v.  Fiak.  3  Pick.  153,  M'Mechan  ▼.  Grif- 
fing. 

A  subsequent  registered  deed  will  have  preference  to  a  prior  unregis- 
tered deed,  jvhere  the  grantee  in  the  subsequent  deed  has  no  notice  of 
the  prior  one ;  but  if  the  subsequent  purchaser,  at  the  time  of  his  pur- 
chase, has  notice  of  the  prior  unregistered  one,  it  is  the  same  to  him  as 
if  such  prior  dfed  had  been  registered,  because  the  only  object  of  rejn»- 
tiy  is  to  give  notice.  8  Johns.  137,  Jackson  y.  Given.  4  Mass.  &7, 
FamsworSi  v.  Childs.  9  Johns.  163,  Jackson  v.  Sharp.  10  Johns.  457,  . 
Jackson  y.  Burgott  10  Johns.  466,  Jackson  y.  West  5  Mass.  450, 
Dudley  v.  Sumner.  6  Mass.  30,  Marshall  v.  Fiik.  6  Mass.  489,  Davis 
y.  Blunt  3  Mass.  573,  Trowbridge's  Reading.  3  Pick.  153,  M'Mechan 
y.  Grtffin£[.  And  an  unregistered  deed  is  always  good  against  the  grant- 
or and  his  heirs.  10  J(£ns.  457,  Jackson  v.  Burgott ;— 466,  Jacuon  y. 
West    3  Mass.  573. 

The  notice  necessary  to  supply  the  place  of  a  prior  registry  omj  be 
either  express  or  implied.  It  is  express  when  actual  knowledge  ot  the 
prior  conveyance  has  in  fact  been  communicated  to  the  secono  purcha- 
ser, by  an  in§pectioh  of  the  deed  or  otherwise.  It  may  be  implied  from 
circumstances ;  as  when  the  first  purchaser  is  in  possession,  claiming  the 
land.  4  Mass.  639,  Famsworth  v.  Childs.  But  the  proof  of  it  must  be 
clear  and  unequivocal.  It  must  be  proved  by  indubitable  evidence; 
either  by  direct  evidence  of  the  fact,  or  by  proving  other  facts  from 
which  it  may  be  clearljr  inferred.  It  is  not  sufficient,  in  such  case,  that 
.   .  the  inference  of  notice  is  probable ;  it  must  bfe  necessanr  and  unquestion- 

able. 8  Johns.  137,  Jackson  v.  Given.  12  Johns.  452,  Jackson  v.  £lston. 
2  Mass.  509,  Norcross  y.  Widgery.  Thus  where  it  appeared  in  evidence 
that  the  second  purchaser,  in  a  conversation  with  a  third  person,  about 
the  time  of  his  purchase,  had  said  tiiat*he  had  understood  that  the 
grantor  had  foded  away  the  lot,  and  had  sold  it  several  times,  and  did 
not  consider  it  worth  his  trouble  to  look  about  it,'  it  was  held  that  this 
conversation,  unaccompanied  by  other  circumstances,  was  too  loose  to 
justify  the  inference  of  such  a  notice  as  woidd  supply  the  absence  of  the 
registry  of  the  prior  conveyance.  Jackson  v.  Given,  ub.  sup.  So  ailer 
express  notice  ot  a  conveyance,  if  the  grantor  remain  in  possession  for  a 
lonff  time,  during  which  the  grantee  might  have  registered  his  deed  but 
haa  not  done  it,  the  second  conveyance  would  be  held  food  against  the 
first  purchaser ;  because  the  second  purchaser  might  well  presume,  from 
the  length  of  time  the  deed  had  remained  unregistered,  either  that  it  was 
not  bonajide,  or  that  it  had  been  cancelled,  or  that  the  estate  had  been 
r  reconveyed.    4  Mass.  637,  Farnsworth  v.  Childs.    1  Pick.  164,  Priest  y. 

Rice. 

Where  there  has  been  a  bona  fide  convQyance  of  land,  and  the  grantee 
has  entered  under  the  deed,  and  continued  in  the  open  and  peaceable 
occopatitiki  of  the  land  granted,  a  second  purchaser  cannot,  in  generaL 
avail  himself  of  the  first  purchaser's  neglect  to  procure  the  registry  oi 
his  deed.  6  Mass.  487,  Davis  v.  Blunt ;— 30,  Marshall  y.  Fisk.  5  Mass. 
450,  Dudley  v.  Sunmer.  3  Mass.  573,  Trowbridge's  Reading.  But  the 
open  and  notorious  possession  of  the  first  purchaser  under  iu»  deed, 
does  not,  in  all  cases,  furnish  conclusive  (^resumption  of  implied  notice. 
Thus  if  a  lessor  should  mnt  the  fee  of  the  land  to  the  lessee  in  posses- 
sion under  the  lease,  ana  the  next  day  should  make  a  second  grant  to  a 
third  person  who  well  knew  that  the  lemee,  the  day  before,  was  in  .pos- 
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session  under  the  lease,  bis  continued  possession  would  furnish  no  evi-      []  36  cl 
dence  of  notice  of  his  purchase.    So  wnere  a  person  owning  and  in  pos-      ^^i.^^-^/ 
session  of  a  part-  of  a  lot  of  land  not  diYided  from  the  residue  bv  aoT      ^^-^^'^^^^ 
partition  fence,  purchased  the  residue,  consisting  principally  of  woodland, 
and  which  had  not  been  actually  occupied  by  the  grantor,  repaired  the 
fence  round  the  lot,  depastured  cattle  in  it,  sold  trees  from  the  part  pur* 
chased  and  removed  an  old  hovel  standing  on  the  same  part,  it  was  held 
that  these  facte  did  not  raise  a  legal  presumption  of  notice.  3  Pick.  149, 
M'Mechan  v.  Griffing. 

If  a  second  purchaser,  who  is  afiected  with  notice,  conveys  the  estate 
to  another  who  has  no  notice,  the  latter  will  be  protected,  equally  as  if 
no  notice  had  ever  existed.  8  Johns.  141,  Jackson  v.  Giten.  1  Johns. 
573»  Beebe  v.  Bank  of  N.  York.  16  Mass.  406,  trull  v.  Bigelow.  14  Mass. 
296,  Connecticut  v.  Bradish. 

Notice  to  the  agent  employed  to  affect  the  purchase  is  equivalent  to 
notice  to  the  principal    9  Jonns.  169,  Jackson  v.  Sharp. 

The  same  law,  on  this  subject,  which  is  applicable  to  purchasers,  is 
also  applicable,  in  Massachusetts,  to  attaching  creditors,  and  several  of 
the  cases  above  cited  were  of  that  description.  See  1  Pick.  164,  Priest 
v.  Rice. 


Burgher's  Case.  [13'7] 

Lunatic. 
A  lunatic  ii  not  prejudiced  by  laeha  in  luing  liveiy. 

Sir  Ralph  Burgher,  beins  seised  of  clivers  manors  in  Jenk.Cent.t99. 

^  Lunatic  nieth 

the  county  of  York,  holden  in  chief,  died  seised,  anno  40  notUrery;  no 
Eliz.  and  the  same  descended  to  William  Burcher.     Pre*      ^^ 


sently  after  his  death  it  was  found  by  his  office,  before 
commissioners  of  the  county  of  ^Middlesex,  that  the  said 
William  Burcher  was  a  lunatic,  and  so  had  been  long  be- 
fore the  death  of  his  father,  and  that  he  was  seised  of  the 
same  manors ;  and  the  queen  granted  the  custody  of  him 
and  his  lands  to  Sir  Francis  Barrington.     After  which,  42 
Eliz.  there  was  an  office  found  in  the  county  of  York,  of  the 
seisin  of  Sir  Ralph  ;  his  death,  and  heir  ut  supra^  and  that 
he  was  of  full  age  ;  and  we  resolved,  the  king  was  not  to  AndiiTerywa* 
have  any  mean  rates  in  this  case  for  default  of  livery  sued  S^ei^wM-"^ 
or  tendered ;  because  no  laches  could  be  imputed  unto  J^™  ^Ve^* 
the  heir ;  being  lunatic  before  and  ever  since  the  death  of  ■o«<)  j^  ^ins 
his  ancestors,  and  the  laches  of  his  friends  shall  not  hurt  if  he  had  been 
him.     Otherwise  it' were,  if  at  any  time  he  had  been  sana  ^'"'^^ 
memoria^  since  the  death  of  his  ancestor.     And  there  was 
showed  unto  us  the  like  decree  made  Mich.  10  Jac.  in  the  . 
case  of  one  Vaughan^  which  master  attorney  of  the  wards 


Bedvord  v9.  Bishop  or  ExfeTSR  &  at. 

said  was  made  as  a  decree  of  equity.  But  we  resolved 
also,  it  was  a  good  decree  in  law,  upon  the  reason  afore- 
said ;  not  because  the  king  had  seised  and  committed  by 
force  of  the  lunacy ;  for  that  would  have  changed  with  the 
king's  better  estate ;  for  it  is  better  for  the  king  to  hold  for 
default  of  liberty,  than  for  lunacy. 


DeTon.  Bedford  vs.  Bishop  of  Exeter  &  al. 

WaUcr. 

A  quare  impedit  purchased  against  two,  pending  a  former  iptar.  imp.  againat  one  of 
them,  will  be  abated,  though  the  plaintiff  declare  upon  a  new  distoriiance.  But 
he  may  haye  aa  many  as  he  will  against  seTeral  persons. 

Quare  impedU  EdwaRD,  EaRL    OF    BEDFORD,    brOUght    R    qUOTe  imptdU 

broiight^hang-  against  William,  bishop  of  Exeter,  and  Henry  Wilson, 
against  the       c^c't  for  the  church  of  Buckand,  and  conveyed  unto  him- 


t  a»d  foMh  ^^'^  ^^^  advowson  in  tail,  and  then  shows,  that  he  granted 
same  aTpid-  the  next  avoidance  unto  one  Walton,  and  others ;  and  that 
Ent.'89S.  Hutt.  the  chui^h  voided  by  the  death  of  Wheeler ;  and  that  the 
PostTsi.  *  grantee  presented  John  Hopkins,  who  was  admitted,  &c. 
*  and  died,  and  so  it  pertains  to  him  to  present,  and  the  de- 
fendants disturbed  him.  To  this  the  defendants  pleaded, 
that  before  this  purchase,  that  is  to  say,  in  May,  10  Jac. 
the  plaintiff  did  purchase  a  quare  in^edU  against  this 
bishop  defendant  of  the  same  church ;  whereunto  the 
bishop  appeared,  and  the  plaintiff  declared  againsVhikn, 
and  conveyed  unto  himself  the  advowson  in  tail,  and  that 
the  church  became  void  by  the  death  of  Wheeler,  and 
that  he  presented  John  Hopkins,  who  was  admitted,  &c. 
and  died,  and  so  it  pertains  to  him  to  present ;  whereunto 
the  bishop,  defendant,  imparled,  and  avers  that  it  is  the 
same  earl,  the  same  Hopkins,  the  same  avoidance,  and 
the  same  disturbance,  whereupon  both  actions  are  brought; 
and  that  the  first  action  depends,  yet  not  discontinued, 
discussed,  nor  determined  ;  and  demands  judgment  of  this 
later  writ  purchased  (a  little)  whereupon  the  plaintiff  now 
declares,  hanging  his  first  writ.  The  plaintiff  replies, 
that  after  the  purchasing  of  the  first  original  writ,  that  is 
to  say,  the  sixth  day  of  December,  anno  12  Jac.  the  same 
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church  being  still  Toid,  and  he  still  seised  of  the  advow-     [137  b] 
son  in  tail,  (as  aforesaid,)  presented  one  Henry  Cartis,  his     v^^n^-^ 
clerk,  to  the  bishop,  praying  him,  &c.  who  refused  him ; 
which  is  the  disturbance,  whereupon  he  now  declares  ; 
and  traverses  without  that,  that  it  was  the  same  disturb- 
ance whereupon  both  actions  were  brought,  and  upon  this 
the  defendants  demurred  in  law.  And  in  the  end  of  Easter 
term,  15  Jac.  after  some  argument  at  bar  before  had,  we 
all  agreed,  and  I  pronounced  the  judgment,  that  this  writ 
ought  to  abate ;  for  though  there  must  be  a  disturbance 
naturally  to  maintain  the  action,  yet  the  principal  effect 
of  the  suit  is  to  gain  and  recover  the  presentation.     And  Uiitt.4.  accord, 
therefore  for  the  same  thing  you  shall  not  have  two  suits 
at  once.     And  here  was  a  disturbance  laid  in  the  former       [138] 
suit,  and  the  avoidance  of  the  same ;  so  that  the  new  dis- 
turbance betters  not  the  case  for  the  plaintiff.     Besides,  co.  L.i39.a. 
the  nature  of  a  qiuire  impedit  is  to  be  final  upon  nonsuit  '^^®-*^**- 
or  discontinuance;  but  this  way  were  to  defeat  that;  for 
the  plaintiff,  not  leaving  his  former  suit,  may  bring  a  new  ' 
one  ;  and  by  the  same  reason  ;  twenty,  which  were  an  in- 
tolerable vexation,  against  rule  of  law ;  and  the  adding  of 
a  new  defendant  to  the  former  amends  not  the  case ;  for 
still  there  are  two  depending  against  one  man.     Other- 
wise, if  his  first  quare  impedit  were  against  ten,  by  adding 
another  to  them  he  might  have  a  new  quare  impedit,  and 
sAn  infinitum  ;  but  he  may  have  as  many  as  he  will  against 
several  persons. 


Procteb  v8.  Darnbrook  &  at. 

Star  chamber  haa  no  jurisdiction  of  felony. 

''^  MORTQN  V8.  OrDE. 

How  iaatiea  joined  at  Wettminater  may  be  tried  in  the  county  palatine  of  Dur- 
ham, &c. 
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2^8-  Nqrius  w,  Th»  HuNpmro  of  Gawtet. 

[139] 

Nomus  V8.  The  Hundrxp  of  Gaftrf. 

WhcBtimeii  to  be  compatedfcmta  act  done,  «he  day  of  the  ect  is  to  be  iacluded. 

Leicerter.  NoRRis  brought  a  WFit  Upon  the  statute  of  hue  and  cry 

fsmMfie.       against  the  hundred  of  Gawtry,  and  the  robbery  was  laid, 
^•P'  ^^'  as  it  was  indeed,  9  Octob.  13  Jac.     And  the  teste  of  the 

writ  was  9  Octob.   14  Jac.     And  after  a  verdict  for  the 
plaintiff,  it  was  moved   by  Harvey  that  the  writ  was  not 
brought  within  the  year   after  the   robbery  committed, 
5Co.i.b.        which  are  the  very  words  of  the  statute  27  Eliz.     And  it 
was  agreed  that  in  the  case  of  protection  the  year  should 
be  counted  from  the  day  of  the  date  ;  and  so  in  deeds 
enrolled,  the  day  of  the  date  shall  not  be  counted  any 
part  of  the  six  months.     And  justice  Warberton  held  it 
-  so  also  in  this  case.     But  justice  Winch  and  I  were  of  a 
contrary  opinion,  in  cases  that  depended  not  upon  writ- 
ings dated,  but  upon  time  to  be  reckoned  from  acts  done, 
as  in  this  case  from  the  robbery  committed,  which  must 
be  confessed  was  done  upon  the  ninth  of  October  13  Jac. 
[1401       and  there  cannot  be  two  ninth  days  of  October  in  one 
year,  and  he  might  have  brought  this  action  the  same 
first  day  without  doubt.     And  though  it  is  true,  that  a 
deed  may  be  enrolled  the  very  day  of  the  date,  yet  that 
is  by  reason  of  the  intent  of  the  law,  and  not  by  the  let- 
"  Eiw.  Dyer    ter.     If  a  lease  be  made  from  the  making  of  the  lease^it 
A^M.  takes  effect  presently,  the  same  day,  whether  it  be  dated 

cord.  Co.  L.      or  uo.     So  if  the  bargain  and  sale  be  not  dated,  the  six 
218.  i>.     ''      months  must  be  reckoned  from  the  delivery.    And  though 
the  party  robbed  deserve  relief  and  pity,  yet  against  the 
hundreds,  which  are  innocent,  it  is  a  very  penal  law ;  and 
so  the  plaintiff  could  not  have  his  judgment.  (1) 

(] )  The  rule  adopted  in  the  text  is  not  universal  in  its  application. 
There  are,  upon  the  subject  of  the  computation  of  time,  many  conflict- 
ing cases  which  it  is  impossible  to  reconcile ;  but  the  general  rule  n«|K 
adopted  is,  that  words  are  to  be  consorued  according  to  their  lega^ 
sense  or  ordinary  import ;  and  if  this  be  doubtful,  the  mtention  of  ttie 
parties  is  to  govern  in  ciises  of  contract,  and  that  of  the  legislature 
when  the  question  relates  to  the  construction  of  a  statute.  If  this 
intention  is  doubtful,  such  a  construction  is  to  be  adopted,  if  the  words 
will  admit  of  it,  as  will  save  an  estate,  rather  than  create  a  forfeiture. 
1  Pick.  494,  Bigelow  v.  Wilson.    Upon  this  principle  it  is  now  settled, 
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thouffh  it  wu  denied  in  some  of  the  old  cases,  that  the  words  <  from  the  [140  a] 
date/  and  *  from  the  day  of  the  date,'  when  used  in  a  lease  to  designate  s^f>^«*^^ 
the  commencement  of  a  term,  have  the  same  meaning.  Cowp.  714, 
Pugh  &  ux.  V.  Duke  of  Leeds.  So  in  computing  time  from  an  act  done, 
the  day  of  the  act  is  sometimes  excludea.  Thus  in  Massachusetts,  it 
has  heen  held  that  in  computing  the  time  allowed  by  st  1815.  c.  137.  s. 
1.  for  redeeming  a  rieht  m  equity  sold  on  execution,  which  is  *  within 
one  year  next  afler  Uie  time  of  executing,  by  the  officer  to  the  pur- 
chaser, the  deed  jJ^ereof,'  the  day  on  which  the  deed  is  executed  is  to 
be  excluded.  1  Pick.  485,  Bigelow  y.  Wilson.  So  in  the  same  State, 
in  computing  the  thirty  days  from  a  judgment,  during  which  property 
attached  on  mesne  process  is  holden,  the  day  on  which  the  judgment 
was  rendered  is  excluded.  11  Mass.  204,  Portland  Bank  v.  Maine 
Bank.  And  when  a  promissory  note  is  given,  payable  in  a  given  num- 
ber of  days,  it  is  payable  in  so  many  days  exclusive  of  the  day  of  the 
date.  8  Mass.  453,  Henry  y.  Jones.  Chitty  on  Bills,  343.  But  in  com- 
puting the  six  years  mentioned  in  the  statute  of  limitations,  the  words 
of  the  statute  being  *  within  six  years  next  afler  cause  of  action 
accrued,'  the  day  on  which  the  cause  of  action  accrued  is  to  be  in- 
cluded; as  an  action  might  have  been  commenced  on  that  day.  15 
Mass.  193,  Presbrey  v.  Williams.  And  in  England  where  the  st  21. 
Jac.  1  c.  19.  s.  2.  enacts  that  a  trader  lying  in  prison  two  months  after 
an  arrest  for  debt,  shall  be  adjudged  a  bankrupt,  the  day  of  the  arrest  is 
to  be  included  in  the  computation.  3  East  40/,  Glassington  v.  Rawlins. 
See  also  2  Camp.  294,  Watson  v.  Pears.  3  Esp.  E.  121,  Cochran  v. 
Retberg  &,  aL  3  T.  R.  623,  Castle  v.  Burditt  Doiur.  446,  Rex  v. 
Adderley.  A  year,  in  contemplation  of  law,  consists  orthree  hundred 
and  sixtyfive  days.  A  half  year  consists  of  one  hundred  and  eightytwo 
days;  and  a  quarter  of  a  year,  of  ninetyone  days ;  for  there  is  no  regard 
to  a  part  or  factions  of  a  day.  Cora.  Dig.  Ann,  A.  Co.  Lit  135.  a.  b. 
In  Eingland  when  a  statute  speaks  of  a  month  generally,  it  will  be 
intended  of  a  lunar  month.  Com.  Dig.  Ann,  B.  but  in  Massachusetts, 
a  month  mentioned  generally  in  a  statute  will  be  considered  a  kalendar 
month.    2  Mass.  170,  Hunt  v.  Holden.    4  Mass.  460,  Avery  v.  Pizley. 


Thornton  vs.  Jebson.  cue. 

To  cell  a  jastice  of  the  peace,  or  public  officer,  or  attorney  or  the  like,  a  common 
Barrator,  is  actionable. 

Thornton  brought  an  action  of  the  case  against  Jeb-  i  Cr.  «w. 
son,  and  laid,  that  where  he  was  a  carrier,  and  a  man  of  Heu'.  iS9.Mo. 
honest  fame,  that  the  defendant  had  said  of  him,  that  he  y^ivlgj;*"'^* 
was  a  common  barrator.     Now  we  were  of  opinion,  that  com^nbar- 
if  those  words  were  spoken  of  a  justice  of  peace,  or  public  «tor^  i^Cro. 
officer,  or  of  an  attorney  or  the  like,  that  they  would  bear  iourament 

1  Roll.  o9. 

an  action.  (1) 

(1)  As  barratry  is  an  indictable  offence,  and  as  any  common  person 
may  be  a  common  barrator,  it  seems  that  such  words  are  also  actiona- 
ble when  spoken  of  other  persona  as  well  as  when  spoken  of  offi- 
cers, dtc. 


[165J 


STUKXitVT  V9.  Butler. 
De  Termino,  &c. 

Of  idTOWIOM,  6tc, 


Colt  &  al.  V9.  Bishop  or  Coventmt,  &c. 

Called  the  great  eaae  of  the  eommendam. 


WiNCHCOMBE   V9.   BiSHOP    OF   WINCHESTER,   &C. 
Conoeniiiig  the  Eng^iih  law  of  ■imony. 


[155]  Stukelet  v3.  Butler. 

Somenet.  *  ,         .  . 

Waller.  A  sciHeet  cannot  reatrict  a  grant  where  the  former  words  are  expreaa  and  apecial. 

8ecu9,  where  the  former  words  are  ao  indifferent  that  they  may  receiye  auch  a 
reatriction  without  apparent  injury. 
A  scilicei  may  particularize  what  hefore  was  general,  or  distribute  what  waa  in 
gross,  or  explain  what  was  uncertain  ;  but  it  must  not  be  inconsiatent  with  the 
premises. 
Where  the  premises  of  a  grant  are  special  and  expreaa,  they  cannot  be  reatrained  or 
frustrated  by  a  distinct  clause  of  tiie  instrument  j  mow,  where  the  premises  are 
general  and  impliedu 
One  part  of  a  continued  or  connected  clanse  or  aentence  may  be  restrained  or  ftna- 
'    trated  by  other  parts  of  the  same  clause  or  sentence  ;  but  where  there  is  a  grant 
of  a  particular  thing,  once  sufficiently  ascertained,  the  addition  of  an  allegation, 
mistaken  or  falae,  concerning  it,  though  in  the  same  aentence,  will  not  Ihiatrate 
the  grant. 
After  a  grant,  an  affirmative  covenant  of  the  grantor  doea  not  reatrain  the  powet  or 

take  away  any  interest  of  the  grantee. 
A  grant  of  all  the  wood  growing  on  the  grantor'a  manor,  which  can  be  conve- 
niently  spared  without  prejudice  to  the  estate,  ia  void  for  uncertainty.  8emb. 
SectUf  of  a  corenant  or  executory  grant  that  the  covenantee  may  take  such  trees. 

Moor.  f.  880.  SiR  Thomas  Stukelet  bfought  an  action  of  trespass 
against  Robert  Butler,  for  selling  of  certain  oaks  and 
ashes,  &c,  at  old  Cleave ;  whereunto  the  defendant  plead- 
ed not  guilty ;  and  upon  a  special  verdict  the  case  was 
thus.  '  The  Earl  of  Sussex,  36  Eliz.  was  seised  of  the 
manor  of  Cleave,  whereof  a  messuage  called  Stout,  and 
one  hundred  acres  usually  occupied  with  it,  and  seven 
hundred  more,  and  certain  woods  called  Blagrave,  Pitchill, 
Erridge,  Bore,  and  Readwood,  all  lying  in  Cleave,  were 
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parcel ;  and  the  same  year  did  demise  unto  Robert  Butler     [168  a] 
and  Julian  his  wife,  and  Robert  their  son,  now  defendant,     v<^-v/^^ 
the  said  house  and  all  the  lands,  and  Blagrave  and  Pitchill 
wood,  for  their  lives,  (excepting  all  timber  trees ;)  and 
then,  the  same  year,  by  indenture,  did  bargain  and  sell  to 
Edward  George,  omnia  tUa,  boscos,  subboscos^  maeremium 
et  arbores  sua  tunc  stant,  crescen.  et  existen.  in  et  super  to- 
to  iUo  manerio  suo  de  Cleave,  in  dicto  com.  Somerset,  viz. 
in  et  super  tota  iUa  copicia  sua,  sive  bosco  vocato  le  Er- 
ridge  Wood,  coni.  24  acr.,  et  in  et  super  toto  iUo  bosco      [169] 
voeai.  Boorwood,  cont.  10  acr.,  ac  in  et  super  toto  iUo 
bosco  suo  vocat.  Blagrave  Wood,  cont.  6  acr.,  et  etiam 
in  et  super  toto  iUo  alio  bosco  suo  vocat.  PitchiU  Wood, 
cant.  7  acr.  una  cum  omnibus  (Uiis  boscis  et  subboscis, 
maeremio  et    arboribus  stant.  et  existen.   super  prad. 
manerio  de  Cleave  qua  convenienter  parcari  poterint  et 
succidi  sine  pngudido  et  damno  ad  statum  et  manuten. 
Anglice,  the  state  and    maintenance,  dicti  manerii  de 
Cleave ;   and  a  covenant  of  the  part  of  the  Earl,  that  the 
said  George  and  his  assigns,  during  five  years,  may  fell 
and  carry  the  woods  without  interruption  of  the  Earl,  or 
any  others ;  and  to  make  sawing  pits,  and  to  square  and 
cut  the  timber  upon  the  ground  during  the  said  term ;  and 
a  covenant  on  the  part  of  the  lessee,  that  he  should  fill 
up  the  pits,  and  make  all  things  fair,  and  amend  the  fen- 
ces that  should  be  broken  during  the  said  term  of  five 
years.     Then  George,  ann.  38.  did  bargain  and  sell  all 
the  woods  to  Prowse ;  and  Prowse,  the  same  year,  did  bar* 
gain  and  sell  to  Robert  Butler,  the  father,  all  the  woods 
in  Blagrave  and  Pitchill  Wood,  and  in  the  seven  hundred 
acres ;  so  the  woods  in  the  hundred  acres,  going  with  the 
house,  and  in  the  other  three  woods,  remain  still  with 
Prowse  ;  who  after,  anno  40  Eliz.  did  bargain  and  sell  unto 
the  Earl  of  Sussex  all  the  woods  by  him  sold  unto  George, 
except  those  he  had  sold,  as  aforesaid,  to  Butler  the  fath- 
er.   Then  Butler  the  father,  by  his  will,  did  give  unto 
Butler  his  son,  the  defendant,  his  woods.     And  the  earl, 
30  Jac.  did  bargain  and  sell  by  deed  enrolled,  unto  Sir 
Thomas  Stukeley,  the  reversion  of  the  said  lands,  and  all 
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[169  a]  his  woods,  for  two  thousand  four  hundred  and  twenty 
^•^"^^^^^^  pounds,  to  which  Butler  the  father  attorned  ;  and  then  he 
and  his  wife  died,  and  Robert  Butler  the  son,  and  Lewis  the 
other  defendant,  as  his  servant,  by  consent  of  Trevilian 
and  others,  the  executors  of  his  father,  felled  certain  of 
the  trees  in  the  declaration,  which  was  timber  at  the  time 
of  the  grant  in  Blagrave  Wood  and  Pitchill  Wood,  and 
other  of  the  trees  in  the  seven  hundred  acres.'  And  the 
jury  assessed  damage  severally  for  the  trees  severally  fell- 
ed in  either  wood,  and  for  those  in  the  seven  hundred 
acres,  which  was  well  and  advisedly  done. 

Upon  this  whole  cause  I  am  of  opinion,  that  the  defend- 
ant had  good  title  to  all  the  trees  felled,  as  well  |hose  in 
the  seven  hundred  acres,  as  in  the  two  groves ;  and  that 
therefore  the  plaintiff  is  to  be  wholly  barred. 
The  fint  point,      f  make  but  two  questions  :  the  first,  whether  the  tw. 

orqaattioii. 

.hath  power  to  restrain  the  general  grant  of  all  the  woods 
upon  the  whole  manor,  to  the  woods  only  growing  upon 
the  five  groves ;  or  that  the  same  general  clause  being 
certain  and  express  shall  make  void  the  viz.  And  I  am  of 
opinion,  that  the  viz.  as  the  whole  sentence  is,  is  utterly 
void. 
The  Mcond  The  secoud  question  is,  whether  the  covenant  on  the 
gomt,  or  quel-  ^^^^  ^^  ^^  j^^^  ^  Sussex  With  Gcorgc,  to  take  the  trees, 

&e.  within  the  five  years  next  after  the  grant,  shall  so 
check  and  control  the  grant,  that  he  may  not  take  the 
trees  after  the  five  years ;  and  I  am  of  opinion  clearly 
that  it  doth  not  control  the  grant,  but  that  as  the  trees 
are  absolutely  given,  so  the  bargainees  and  their  assigns 
Biay  take  them  when  they  wiH. 

Thirdly,  i  will  give  you  my  opinion  concerning  ^at 
part  of  the  clause  that  runneth  under  the  una  cmn  onmi- 
bus  aliiSy  &c.  upon  which  I  hold  that  that  part  €)S  the 
clause  giveth  nothing,  because  it  is  void  for  uncertainty ; 
and  yet  it  hurteth  not  the  former  clause,  because  it  is  dis- 
tinct, and  standeth  of  itself,  divided  in  his  power  and  op- 
eration from  the  other. 
The  first  point,  As  to  the  first  point,  whether  the  viz.  doth  restrain  the 
or  qu«  general  grant  of  all  the  woods,  upon  all  the  manor,  to  the 

woods  upon  the  copices  only. 
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I  am  of  opinion  clearly ,  that  it  doth  not ;  and  therefore     [169  6] 
I  will  consider  first,  in  general,  how  the  premises  of  a  ^""^y"^  , 
grant  may  be  checked,  restrained,  corrected  or  explained,  uaeavic. 

It  nay  be  corrected  or  restrained  by  a  divided  clause, 
or  by  a  connexioii  of  one  clause. 

ByjL  divided  clause,  either  in  the  thing  given,  by  an  ex- 
ception, or  in  the  state  given,  by  an  habendum.   But  both 
must  be  where  the  premises  of  the  grant  are  not  special       [170] 
and  expressed,  but  general  and  implied,  as  to  the  purpose  ^°'^*  ^'''  ^ 
restrained. 

And  tberslbre  though  the  law  say,  that  when  a  man 
grants  lands,  he  grants  the  underwoods  inclusively,  and 
so  when  he  grants  his  house,  he  grants  all  the  several 
rooms  in  the  house ;  yet  M.  33  and  34  Eliz.  m  the  King's 
Bench,  between  Kenisham  and  Redding,  the  case  was,  ih^^XjI'' 
that  the  queen  leased  the  parsonage  of  Greenwich,  with  2  Roll.  46iu 
all  the  lands  and  underwoods  expressly  thereunto  belong- 
ing, {escceptia  omnibua  groMts  arboribus,  boscis,  et  maere^ 
mm.)  The  opinion  of  the  court  was,  that  the  exception 
as  to  the  underwoods  was  void.  But  they  held  that  the 
exception  was  only  to  be  extended  to  great  woods.  So  is 
the  case,  9  Eliz.  265.  of  a  lease  of  a  house  and  shops,  sro.454l 
(exceptmg  the  shops ;)  which  proves  that  the  rule,  eayMrea- 
9io  eorum  jtks  taciie  insurU  nihil  aperaiur^  is  to  be  un* 
derstood  having  respect  to  itself  only,  and  not  having  re- 
lation to  other  clauses. 

So  a  lessee  may  be  restrained  by  a  condition  not  to  ^^'  ^^-  ^^ 
alien,  21  H.  ^  33.  but  not  if  the  lease  be  to  him  and  his  5.  3Cro.S6. 
assigns ;  as  an  office  of  trust  to  one  and  his  assigns  gives 
power  to  grant  it  over.  Dyer  6.  46.  3  Leo.  67.  Latch.  20. 

A  condition  annexed  to  an  estate  given  is  a  divided 
clause  from  the  grant,  and  therefore  cannot  frustrate  the 
grant  precedent,  neither  in  anything  expressed,  nor  in 
anything  implied,  which  is  of  his  nature  incident,  and  in^ 
separable  firom  the  thing  granted. 

And  therefore  Sir  Anthony  Mildmaye's  case,  Co.  lib.  6.  D7.s64.b. 
40.  a  gift  in  tail,  upon  condition  not  to  suffer  a  common 
recovery,  it  leaves  you  the  land  and  the  estate ;  but  it 
takes  away  a  liberty  which  is  inseparable  from  the  estate, 
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[170  a]     as  to  a  fee,  not  to  alien.     And  a  grant  of  a  house,  upon 
^■^'"'^''•"^     condition  not  to  meddle  with  the  shops,  is  void ;  for  this 
doth  not,  as  an  exception,  reserye  the  shops  to  the  lessor, 
and  from  the  lessee ;  but  leaves  them  in  the   lessee,  and 
then  forbids  the  use  of  that  it  hath  made  his,  which  is  re- 
ft Co.  ii.b.       pugnant.     So   upon   Whistler's   case,   Co.   lib.    10.   63. 
though  it  be  well  said,  that  when  the  king  grants  a  manor, 
cum  pertinentiia,  it  no  more  passeth  the  advowson  than  if 
it  were  expressly  excepted  ;  yet  the  words  cLdeoplene^  &c. 
will  carry  it  in   the  one  case,  not  in  the  other,  when  it  is 
excepted.     So  e  converao^  the  manor  adeo  plene  will  admit 
an  exception  of  the  advowson,  not  if  it  were  expressly 
granted. 
^'  ^'SL  ^        Upon  the  same  reason  is  it,  that  if  you  demise  a  manor, 
L.47.a.  scr.  you  may,  by  an  exception,  pare  away  as  much  of  the  de- 

79ft.  Ant.  106.  ,       ,  •hi 

Mo.  870.  mesnes,  or  services,  or  both,  as  you  will ;  but  you  must 
leave  it  still  a  manor,  having  some  demesnes,  some  servi- 
ces, and  a  court.  This  I  mean,  when  that  that  you  have 
is  such  a  true  manor,  as  hath  both  demesnes  and  service ; 
for  though  a  manor  may  stand  and  pass  by  that  naQie,  that 
is  but  titular ;  yet  your  grant  shall  be  taken,  as  the  thing 
is  that  you  grant. 

Ante7«^3Cro       Again,  by  an  exception  you  shall  not  make  the  whole 

344.  2  Ro.  454.  grant  frustrate,  though  the  grant  be  in  general  words. 
And  therefore,  if  you  have  but  one  close  in  D.  and  you 
demise  all  your  land  in  D.  (excepting  that  one  close)  the 
exception  is  void. 

3Cro.6.  18  Eliz.  in  the  King's  Bench,  Dorrel  brought  an  eject- 

ment against  Collins,  in  Lamberhurst  in  the  county  of 
Kent.  The  jury  found,  that  the  masters  and  scholars  of 
Linkford  were  seised  of  the  land  in  question,  being  part 
of  the  manor  of  Hothley  in  Lamberhurst,  and^  that  they 
did  demise  all  their  lands  in  Lamberhurst,  excepting  the 

Co.  L.  47.  a.  manor  of  Hothley,  under  which  the  plaintiff  claimed  ;  and 
they  found,  that  Lamberhurst  did  extend  to  Kent  and  Sus- 
sex, and  that  the  master,  &c.  had  no  land  in  Lamberhurst 
but  the  manor  of  Hothley  ;  and  it  was  adjudged  that  the 
lease  did  carry  the  manor  of  Hothley,  and  that  the  excep- 
tion was  void  ;  and  also,  that  the  jury,  being  only  of  Kent, 
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ought  to  find  that  they  had  no  laf^ds  in  Sussex,  as  well  as     [170  6] 
in  Kent ;  because  the  issue,  guilty  or  not  guilty,  depended    ^"^^^/'^^^ 
upon  it ;  otherwise,  where  a  local  thing  in  another  county 
is  specially  put  in  issue. 

Like  law  is  of  the  use  of  an  habendum,  that  if  by  your 
premises  you  have  given  no  certain  nor  express  state,  than 
tJiat  otherwise  the  law  would  give,  you  may  alter  and      ri7ii 
abridge,  nay  you  may  utterly  frustrate  it  by  the  habendum. 
And  therefore  in  the  case   of  Hodge  and  Crosse,  M.  33  cr.  Ei.  264. 
and  34   Eliz.  in  the  king's  bench,  one  Warren  made  a  {^°*  p.im|**3o^' 
feoflment  of  lands  in  London,  habendum  to  the  feoffee  ?l°*?o^J?; 
and  his  heirs,  after  the  death  of  the  feoffor ;  and  upon  Co.  l.  48.  t 
argument  the  feoffment  was  ruled  to  be  void. 

And  yet  in  the  case  of  Underhay  and  Underhay,  Hill.  scro.  261,869. 

„,..,,.,,  ,         ,  /  2  Ro.  66.  Jone», 

34   £liz.    m  the  kmg's  bench,  the  case  was,   that   one  349.  i  Cr.  367. 
having  leased  his  land  to  three  for  their  lives,  granted  fid.Granu,  b/ 
the  reversion,  i^aftefufum  to  the  grantee  for  his  life,  and  156.  a.^2do.  (>. 
then  added  these  words,  '  which  said  estate   for  life  to  ^^-  *^*  ^• 
begin  after  the  death  of  the  three  first  lessees.'     And 
that  was  adjudged  a  good  estate  in  reversion  for  life. 

Neither  can  you  by  an  hc^^endum  frustrate  a  grant  that  3  Cro.  256, 686. 
was  complete  before ;  as  the  case  is  7  Ed.   6.  where  a  ico.i66.a. 
lessee  for  years  granted  all  his  estate,  habendum  after  his 
death.     So  much  of  divided  clauses. 

But  now  of  one  clause  carried  on  with  a  connexion,  so 
as  they  make  but  one  entire  sentence  till  the  whole  be 
finished,  the  law  is  otherwise ;  for  one  part  of  the  sen* 
tence   may  not   only    abridge   and   correct,   but   utterly  ^  ^^  ^^  ^^ 
frustrate  and  make  void,  the  whole  grant.     And  therefore  ms-  ^^J^^^ 
if  a  lessee  for  years  grant  his  term  after  his  death,  the  2Cr.48.  ' 
grant  is  void. 

So  in  Doughty's  case,  Co.  lib.  3.  9,  the  case  was,  that 
the  duke  of  Northumberland  Was  seised  of  divers  houses 
and  cottages  in  the  parish  of  Saint  Sepulchres,  London, 
and  bargained  and  sold  all  his  tenements  in  the  parish  of 
Saint  Andrews,  Holborn,  in  the  tenure  of  one  William 
Gardiner,  unto  one  Lea ;  and  the  grant  was  judged  void, 
though  those  houses  were  in  the  tenure  of  Gardiner, 
which  was  the  point  judged.  But  where  it  is  added,  in 
39 
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[171  a]  tbat  ease,  that  the  court  was  of  optnioii,  that  if  he  had 
"-^^^^^^^^  begun  with  the  tenure  of  Gardiner,  whieh  was  true,  and 
ended  with  the  parish  mistaken,  that  the  grant  had  been 
Bacoo,  90.  good  by  the  rule  uiUe  per  inutUe  turn  otfiolw,  I  hold  it 
plain  contrary ;  for  the  several  circumstances  and  descrip- 
tions circumscribe  and  ascertain  the  grant.  And  it  is  a 
good  rale,'  indviU  e^ty  nUi  Ma  setdenHa  fmrtpedOy  de 
aUqua  parte  judieare. 

And  therefore  the  judgment  in  Doddington's  case,  Co. 
lib.  2.  32,  33.  is  full  in  the  point.  H.  8.  was  seised  of 
the  hospital  of  Welles,  wheraof  certain  lands  in  Dindace, 
out  of  the  circuit  of  Welles,  which  were  in  the  tenure  of 
John  Browne,  were  part,  and  he  granted  unto  Ailworth 
all  his  lands  in  the  tenure  of  John  Browne,  situate  in 
lLto.S].  Welles,  to  the  said  hospital  belonging.  And  it  was 
adjudged,  that  though  the  first  pact  of  the  description,  as 
it  was  placed  in  the  patent,  in  the  tenure  of  Browne,  were 
true,  yet  the  latter  part  (being  false)  marred  all,  even  if 
it  were  the  grant  of  a  common  person.  And  indeed  in 
one  sentence  it  is  vain  to  imagine  one  part  before  anoth- 
er ;  for  though  words  can  neither  be  spoken  nor  written  at 
once,  yet  the  mind  of  the  author  comprehends  them  at 
3  Cro.Sfi6.  once,  which  gives  vUam  ei  moium  to  the  sentence. 
1  Leo.  473.  But  in  grants  of  particulars  sufficiently  once  ascertained, 

10  Co.  ii3.'M.  another  mistaking  will  not  frustrate,  though  it  be  false.  (1) 
9L  4^o.  iSl'b.  As  Fas.  23  El.  Dyer  376.  One  made  a  feoffment  by  at- 
Ml.  Dy.sT.a.  torncy  of  a  messuage  in  D.  which  was  R.  Cotton's,  and 

(1)  This  doctrine  is  recognized  and  eatablbhed  by  decisions  in  name* 
roiia  cases  which  are  cited  and  Ascossed  in  5  East  51,  Roe  v.  Vernon. 
When  the  description  of  an  estate  intended  to  be  conveyed  inclodos 
several  particulars,  all  of  which  are  necessary  to  ascertain  the  estate  to 
be  conveyed,  no  estate  will  pass  except  such  as  will  a^ree  to  every 
particular  of  the  description.  Thus  if  a  man  grant  aU  bis  estate  in  his 
own  occupation  in  the  town  of  fF,  no  estate  can  pass  except  what  is  in 
in  his  own  occupation,  and  is  also  situated  in  that  town.  But  if  a  man 
convey  his  house  hi  Z>.  which  was  formerly  R.  C.'s,  when,  in  fact,  it 
was  not  R.  C's  but  T,  C.%  the  house  in  A  shall  pass,  if  the  grantor 
had  but  one  house  in  Z>. ;  because  by  the  description  of  hir  house  in  D, 
tibe  estate  intended  to  be  conveyed  is  sufficiency  ascertained.  4  Mass. 
205,  Worthington  v.  Hyler.  The  principle  is  also  recognized  in  New 
YorJt,  in  the  case  of  Rogers  v.  aark,  7  Johns.  217.  18  Johns.  GO,  Jack- 
son v.  Root  18  Johaa.^!,  Jackson  v.  Loomis.  19  Johns.  449.  a  C.  m 
error. 


indeed  it  vas  Tb.  C!oUon'«;  fe%  it  pessed;  fqi  else  all     (171  6] 

was   to  be  frustrate ;  bnut  ja  thing  certain  may   be  4i-     ^-"^^^^^ 

minished,  though  not  wholly  made  void ;  as  in  Ognell's 

ease,  C.  lib.  4.  Rainsfiwd  possessed  of  a  term  in  Cruel 

Grange,  whereof  part,  that  is  to  say  Hobsfield,  came  to 

one  Freckeiton  in  possession  for  part  of  the  term,  and  to 

ose  Beer  for  the  rest  of  the  term  in  reversion ;  and  a  rent 

charge  was  granted  out  of  Cruel  Grange^  naper  in  tet^ 

ura  BMnsfordj  ei  modo  in  tenura  ei  accupijtiiane  Beer; 

this  did  not  chargie  Jlobs&eld,  but  it  charged  the  rest, 

and  so  there  was  no  repugnaocy. 

Now  I  come  to  the  use  of  a  viz.  or  ac  or  in  the  En- 
glish that  ie  to  eay^  and  the  nature  and  force  of  it.  It  is 
neither  a  direct  several  clause»  nor  a  direct  entire  clausei 
but  it  is  UUermedia. 

First  it  is  clear,  that  it  is  not  a  substantive  clause  of 
itself;  and  therefore  you  can  neither  begin  a  sentence 
with  it,  nor  make  a  sentence  of  it  by  itself;  but  it  is  (as  I  ri72l 
xnay  say)  claueula  anciUari$f  a  ki«d  of  handmaid  to  an- 
other clause,  and  to  deliver  her  mind,  not  her  own.  And 
therefore  it  is  a  kind  of  interpreter;  her  natusal  and 
proper  use  is  to  pajticularize  that,  that  is  before  general, 
ox  distribute  that,  that  is  in  gross,  or  explain  that,  that  is 
doubtful  and  obscure. 

First  it  must  not  be  contrary  to  the  premises,  as  20  H.  j  g^^^  ,86. 
6.     Trespass  with  a  contwuandOf  till  the  day  of  the  writ  J^^lj^'^l^' 
purchased,  ec.  such  a  day,  which  is  not  the  same,  is  ut-  4S&,^6To.i6B, 
terly  void.     1  Saund*  118,  169.     Yelv.  93,  94.     1  Syd. 
370. 

Next  it  must  neither  increase  nor  diminish,  for  it  is  not 
the  nature  of  it  to  give  of  itself.  As  if  I  have  in  D. 
black-acre,  white-acre,  and  green-acre  ;  and  I  grant  unto 
you  all  my  la^ds  in  JD.  that  is  to  say,  black-acre  and 
white-acre ;  yet  green-acre  shall  pass  too ;  but  if  I  add 
under  the  viz.  land  lying  out  of  the  town  of  D.  it  shall 
not  pass.  And  therefore  see  29  Assize  23.  Upon  a  parti- 
tion between  three  partners  in  chancery,  one  of  them  for 
a  surplusage,  granted  unto  the  other  two  a  rent  of  five 
pounds  a  year ;  that  is  to  say,  %o  the  one  fifty  shillings, 
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[172  o]     and  to  the  other  as  much ;  yet  it  was  judged  an  entire 

^-'"v'^^     rent.     And  29  E.  3.  39,  it  is  holden,  that  if  I  grant  a  rent 

of  twenty  shillings  out  of  two  manors,  sc.  ten  shillings  out 

of  one,  and  as  much  out  of  another,  it  is  but  one  rent. 

Cr.  Car.  164.     So  are  Knight's  case,  Co.  lib.  5.  55,  and  Winter's  case, 

Cr.  Jac.341.      j^  gjj^  jy^^^  3Qg^  ^p^^^  ^  difference  where  the  rents  are 

reserved  severally  at  the  first,  and  where  they  are  at  the 
first  entire,  and  taken  by  a  viz. 
Mo.64.Yei.  So  18  El.  Dyer  350.     An  obligation  of  two  hundred 

m.Co.L.2i7.  p^^^jg  ^Q  1^^^^  solvend.  the  one  hundred  to  the  one,  and 
the  other  to  the  other ;  the  book  leaves  a  qfuere  ;  but  it  is 
clear,  a  void  aolwndum.     So  Hill  and  Grange's  case.     A 
lease  made  in  April,  for  example,  rendering  a  yearly  rent 
(that  is  to  say)  at  our  Lady-day,  and  Michaelmas ;  the 
yearly   payment  cannot  be  diminished.      Osborn's  case, 
Co.  lib.  10.   13.     An  anglice^  (which  is  but  a  viz.  or  that 
is  to  sajfy)  shall  never  exceed  the  Latin. 
is«imd.  170.        But  now  I  grant  on  the  other  side,  that  a  viz.  may 
work   a   restriction   where   the  former   words   were   not 
express  and  special,  but  so  indifferent  as  they  may  re- 
ceive «uch  a  restriction  without  apparent  injury ;  though 
those  former  words,  by  construction  of  law,  would  have 
had  a  larger  sense,  if  the  viz.  had  not  been ;  and  there- 
fore see  7  £.  3.   9.  Mortimer's  case.     One  granted  ten 
pounds  of  rent  (note,  not  a  rent  which  must  (as  I  have 
said)  be  understood  one  rent  of  ten  pounds)  in  his  manor 
of  D.  to  receive  by  the  hands  of  one  tenant  so  much,  and 
so   from   one    tenant   to   another,  till    he   made   up   ten 
pounds,  saving  his  signiory.      And  the  opinion   of  the 
court  was,  that  this  was  but  a  grant  of  the  several  rents 
of  those  tenants,  as  rent  seek  by  this  viz.  which  had  been 
otherwise,  if  it  had  left  at  the  premises  without  the  viz. 
for  then  it  would  have   been  a  new  entire  rent  of  ten 
pounds  out  of  the  whole  demesnes  of  the  manor.     But  I 
am  of  clear  opinion,  that  if  the  particular  rents  in  the 
first  case  had  made  but  five  pounds,  that  then  the  pre- 
mises would  have  taken  place,  and  the  viz.  had   been 
void.     Like  unto  the  case  of  15  Ass.  11.  and  15  Ed.  3. 
Fitz.  Charge  9.     If  «4.  grants  twenty  shillings  rent  in  his 
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manor,  viz.  by  the  hands  of  one  bo  much,  and  of  another     [172  b] 
so  much ;  and  the  tenants  assigned  are  but  tenants  at     ^^^^v'^^ 
will,  the  whole  manor  is  charged ;  for  the  viz.  being  of 
no  effect,  is  void  in  law ;  for  itself  being  of  no  effect, 
cannot  frustrate  the  premises,  which  are  of  sufficiency  of 
themselves.     8  Ed.  3.  59.     One  gave  land  to  A.  and  A  i  Cr.  97.  Dy. 
habendum  to  A.  for  life,  and  afler  his  decease  to  B.;  this  pmu'sis.'^' 
was  holden  good.     So  Littleton  65.    If  a  man  give  land  to  ro.\^66.^Mo. 
two,  habendum  to  them,  sc.  the  one  moiety  to  the  one,  J^L^J^Jo^n 
and  the  other  moiety  to  the  other,  it  is  irood.     For  note,  c"©-  ^J^- 

•'  '  o  »  I,  IgQ  b  Palm. 

that  the  substance  of  .the  premises  is  not  altered ;  for  both  34.  i  inst.  iss. 
of  them  have  the  whole  in  use,  in  common,  as  they  should 
have  had  it  by  the  premises  jointly,  which  ^s  but  a  point 
of  quality,  or  accident  altered.     But  if  it  were  twenty  Finch.  68.  atn. 
acres  to  two,  sc.  ten  to  one,  and  ten  to  another,  it  were 
void.     So  upon  the  cases  21  H.  6.  7.  and  13  H.  7.  24,  I  co  L.21  a. 
hold,  if  I  grant  land  to  one  and  his  heirs,  viz.  the  heirs 
of  his  body,  it  is  an  estate  tail.     So  13  Eliz.  Dyer  299.    In  ^^  ^^ 
a  quare  impedit  one   is  pleaded  seised  of  a  manor,  to 
which  the  advowson  appends,  viz.  to  present  in  the  third 
turn ;  it  is  good  :  but  if  one  seised  of  a  whole  advowson       ri7qi 
should  grant  the  whole,  viz,  to  present  every  third  turn, 
the  viz.  were   void.     So  upon  the  case  9  Eliz.  Dyer  261,  cr.Jtc.  110. 
if  a  man  have  lands  in  a  hamlet,  and  other  lands  in  an- 
other part  of  the  town ;  if  he  grant  his  lands  in  that  town, 
80.  in  the  hamlet,  I  hold  that  no  more  will  pass.     But  if 
he  gront^all  his  lands  in  the  whole  town,  viz.  in  the  ham- 
let, all  the  land  will  pass,  and  the  viz.  is  void.     And  6  1  Leo.  ifo. 
Edw.  6  Dyer  77.  the  king  granted  Htum  abbatia  nee  nan  ^r^CaTsi. 
omnia  terr.  prat,  pastur.  et  subscript,  diet,  manasterio 
pertinen.  viz.  such  a  close,  and  such  a  close ;  and  the 
opinion  is  that  the  viz.  shall  only  serve  to  explain  the 
word  stibscript.  and  that  all  other  the  lands  belonging  to 
the  monastery  shall  pass  by  the  express  words. 

Now  to  the  second  great  point,  which  ^s,  whether  the 
covenant  on  the  part  of  the  grantor,  for  the  five  years,  do  cre«tDoint. 
disable  the  grantee,  or  those  that  claim  under  him,  to  take      '    ' 
the  tree3  after  the  five  years  expired. 
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[173  a]        I  will  8«y  littU,  for  I  declared  rajFteiC  ia  the  beginniBg, 
^<>^v^^     not  to  hold  that  quettionable,  neitiier  do  I  yei.  (2) 

For  first  it  is  clear,  that  by  the  graai  of  the  trees  by  m, 
tenant  in  fee  sitaple,  they  are  absolutely  {MMsed  away  fireoi 
the  grantor  and  his  heirs,  and  vested  in  the  f  raaiee,  and 
go  to  the  executors  or  admiDistrators,  being,  in  under- 
standing of  law,  divided  as  chattels  from  the  Ireebold ; 
and  the  gra^iee  baUi  power,  incideni  and  implied  to  the 
grant,  to  fell  them  when  he  will,  without  any  other  npecM 
license,  which  can  never  be  retrained  by  a  power  givea 

4Co.80.b.  by  the  grantor  in  ihe  affirmative,  which  tb»  grantee  had 
before. 

And  therefore,  8  Ass.  10.  one  grantod  a  rent  of  Urn 
pounds  a  year  to  the  husband  and  the  wife  for  their  lives ; 
and  if  the  wife  aurvive,  ihat  then  shfB  shall  havie  three 
pounds  a  year  for  her  life  ;  and  judged  she  should  hold  her 

gno,  7,  ten  pounds  a  year ;  otherwise,  if  il  httd  been  said  that  she 

should  have  three  pounds  a  year,  and  no  more.  And  ao 
Trin.  28  H.  8.  Dyor  i9.  the  lessor  ooveAMtod  that  Ihe 
lessee  might  tal^e  ithora  by  assignment  of  the  bailiff;  yet 
be  may  take  without;  otherwise  if  it  were  in  the  negatjive. 

fSOro.48t.  Statutes  4hat  are  taken  by  intent,  ahall  not,  by  an  af- 

firmative, alter  a  former  |K>wer.  33  H.  8.  Dyer  50.  The 
Stat.  27  HL  8.     17  Eliz.  J)yer  341.  hereafter. 

Now  the  grant  implying  an  absolute  liberty  to  the 
grendee  to  take,  if  the  covenant  were  on  the  part  of  the 
lessee,  not  to  take  after  the  iive  years,  it  would  not  eictin- 
gnish  his  property,  nor  consequently  his  power,  to  take 
.them after  the  five  years;  an^i  therefore  if  he  took  them, 

3  Co.  81  a.  he  .might  plead  not  g<uiUy  in  treapasa,  bayt  should  be  mar 
swerable  to  an  action  of  covenant  for  it  j  for  thinga  have 
their  proper  effects  and  considerations,  and  several  re- 
spects of  actions  are  not  to  be  confounded*  And  there- 
fore, 3  Eliz.  Dyer  199,  if  the  lessor  covenant  to  repair  the 
house  ait  his  proper  co8.ta ;  or  again,  if  the  lessee  covenant 

(2)  General  words  in  a  grant  are  not  restrained  by  restrictive  w<^ 
added  ex  Mnt^ari  amUtlm^  or  bj  aEffirmatiye  words  more  reslrietiye,  but 
which  haye  no  tendency  to  render  a  general  descr^on  ambiguous  or 
nncertain.    Com.  Dig.  Parols,  A.  23.    11  BCass.  167,  Bott  v.  BurattU. 
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to  repair  the  home  at  his  proper  costs  in  tinber  work,  and     [  173  fr] 
the  like,  yet  in  both  cases,  if  he  felled  timber  to  repair,     ^^^^^^^^^ 
there  is  no  change  in  the  remedy  by  action  of  waste,  but 
by  action  of  covenant. 

The  statute  of  27  H.  8.  of  court  of  augmentation,  all 
grants  of  lands,  within  their  surrey,  shall  be  sealed  with 
that  seal ;  yet  see  33  H.  8.  Dyer  50.  for  want  of  a  negaK 
tive  ;  much  more  if  it  had  been  *  may  be  sealed,'  as  here. 
17  Eliz.  Dyer  341*  the  late  monasteries  were  given  to  the 
king ;  proviaoj  to  avoid  fraudulent  leases  within  the  year 
of  the  dissolution,  and  another  from90  in  the  affirmative, 
that  leases  with  the  ancient  rent  shall  be  good  ;  yet  jadg«> 
ed  that  a  lease  within  forty  days,  without  ancient  rent,  waa 
good,  for  they  had  lawful  power  before,  and  there  is  na 
negative. 

Lastly,  this  covenant  on  the  part  of  the  grantor  hath  itv 
necessary  use,  though  it  work  nothing  in  the  restraint  of 
time  for  felling  ;  for  it  gives  power  to  %1ig,  and  make  saw- 
pits  upon  the  ground,  and  to  square  the  timber  there^ 
which  the  grantee  could  not  do  by  the  simple  grant  Of 
the  timber,  without  such  a  special  warrant.  Also  it  con- 
tains a  general  warranty,  that  the  grantee  may  take  and 
fell  timber,  without  the  let  or  interruption  of  any  person  or 
persons  whatsoever. 

Now  to  the  third  and  last  point;  if  the  clause  had  been      [17^ 
that  the  earl  had  granted  all  his  woods  and  underwoods,  "^^  ^*^"*  „ 
growing  upon  all  his  manor  of  Cleave,  which  eooid  con-  ^ii»ain*. 
VMiienily  have  been  spared  without  prejudice  to  the  estate 
of  his  manor,  I  should  be  of  mind^that  this  grant  were 
void.  (3) 

And  yet  it  is  true,  that  many  things  that  are  uncertain  >  Ro-  M. 
of  themselves,  being  reduced  to  certainty  by  such  means 
as  either  the  law  appoints,  or  the  party  himself  assigns, 
may  take  effect ;  and  therefore  the  cases  put  are  clear, 
that  the  fine  of  a  copyholder  being  uncertain,  shall  be 
made  certain  and  reasonable  by  the  jury  and  the  court, 

(3)  QiMera- whether  ^gnud  of  all  the  wood,  &e.  ia  the  words  of  the 
text,  would  oot  be  conetroed  is  a  covenant  that  the  grantee  may  take  the 
wood,  and  thus  be  valid  ss  a  cersasnt,  lbe«f  h  void  ss  a  graotr 
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[174  a]  upon  the  circamstancei  of  the  case.  80  of  convenient 
'-"^^^'^^  time  of  remove  upon  the  death  of  a  tenaat  for  life.  41  E. 
3.  barr.  205.  In  trespass  for  eating  his  com,  the  defendant 
pleaded  thc^t  he  had  common,  and  the  other  left  his  com 
there,  after  other  men  had  carried,  and  it  was  ready  to  be 
carried,  &c.  of  evil  will,  &c. ;  the  plaintiff,  that  it  was  not 
dry,  &^.  But  note,  that  all  these,  and  the  like,  are  pro- 
visions in  law,  for  acts  in  law.  Also  I  grant,  that  if  the 
Earl  had  covenanted  or  granted,  that  George  might  have 
taken  such  trees  as  might  conveniently  have  been  spared 
without  prejudice,  ho.  that  this  being  but  a  covenant,  or 
grant  executory,  he  might  have  taken  trees  by  force  of  it, 
and  have  justified,  specially  averring  that  they  might  be 
spared,  and  put  himself  upon  the  jury  for  it.  But  our 
case  is  not  of  that  nature ;  but  it  is  a  grant  or  bargain 
which  must  take  effect,  and  change  the  property  of  the 
thing  granted,  either  presently  and  at  once,  or  inchoativey 
depending  upon  somewhat  that  shall  reduce  it  to  his  full 
effect ;  which  when  it  is  done  shall  make  the  grant  good 
mb  initio. 
90  H. 7.  CsM  And  if  I. make  a  lease  to  A.  for  so  many  years  as  /.  S, 
Co.L.45.b  shall  name,  or  grant  such  liberties  as  another  town  hath, 
both  these,  at  the  time  of  the  grant,  appear  in  case  to  be 
made  certain,  and  the  common  cases  of  grants  that  take 
the  perfection  by  elections  given  by  the  party,  or  by  the 
law,  to  certain  persons. 

The  same  books  and  reasons  that  prove,  that  when  the 
election  creates  the  interest,  nothing  passes  till  election, 
the  same  prove  that  where  no  election  can  be,  no  interest 
can  arise. 
1  Le.  254.  Bullock's  case,  10  Eliz.  Dyer  281,  feoffment  of  a  house 

Apr.  m.  and  seventeen  acres,  parcel  of  a  waste  ;  the  feoffee,  not 

hi^  heirs,  must  make  his  election,  or  else  the  grant  is  void  : 
and  2  H.  7.  23.  So  Hayward's  case,  Co.  lib.  2.  36.  If  I 
give  thee  one  of  my  houses,  nothing  passes  till  the  donee 
choose ;  therefore  he  must  do  it ;  his  executors  cannot.  44 
5  Co.  26.  a.  jj,  3.  43^  is  a  good  case.  A  prior  sold  his  woods,  except- 
ing forty  of  the  best  oaks,  at  his  choice,  to  be  taken  within 
two  years ;  then  the  prior  brought  an  action  of  trespass 
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against  the  vendee  for  seiling  them.   He  pleaded,  .that  the     [174  6] 

plaintifT  delaying,  his  choice  till  the  two  years  wei;e  almost      ''^"^^ 

expired,  that  he  could  forbear  the  felling  na  longer,  but 

his  two  years  would  expire,;and  therefore  required  him  to 

make  Ifis  choice ;  but  he  refused ;  whereupon  he  chose 

forty  of  the  best  himself,  and  left  them  standing,  and 

took  the  rest. 

So  note,  that  the  vendee  in  this  case  had  no  property  till 
election  or  default  made  by  the  vendor,  whiclvwas  sup- 
plied and  made  certain  by  the  vendee ;  and  yet  the  ven- 
dee cofAd  not  have  made  the  choice  in  default  of  the  ven- 
dor, till  the  time  incurred  so  near,  that  he  must  needs,  and 
that  must  be  put  upon  judgment  jpf  the  jury  or  court, 
upon  special  declaration  of  the  time,  and  the  number  of 
the  trees,  and  the  like.  But  here  he  cannot  change  pro-  2  And.  14S. 
perty  presently  of  any  trees  certain,  because  it  is  uncer-  91? t  1  no.  56. 
tain  which  trees  may  be  spared,  and  which  not ;  and 
divers  trees  may  be  spared,  and  indifferent  whether  these 
or  those; and  there  is  no  person  to  whom  it  is  given  to  de- 
termine wtiich  may  Jbe  spared,  which  not.  But  if  the 
grant  had  been  of  such  trees  as  /.  S.  should  judge  might 
be  spared,  it  might  have  stood  with  his  determination. 
Prima  Maria^  t>yer  9Q.  A  sale  of  woods  which  may  be 
reasonably  spared.  7  E.  6.  Term  that  shall  be  to  come  after 
his  death,  uncertain  and  apparent,  that  at  the  time  of  the 
grant  it  is  not  referred  to  certainty.  22  H.  6.  A  grant  to  scr.  S6f. 
two,  et  hared.  void. 

But  tbe  defendant  hath  pleaded  not  gujiy,  which  he      ri75i 
cannot  maintain,  unless  the  trees  were  actually  his  before 
he  felled  them  ;  for  if  it  had  been  but  a  liberty  to  fell,  he 
must  have  pleaded  it,  and  not  pleaded  not  guilty. 

Also  he  must  have  averred,  that  they  might  h&ve  been 
spared,  which  is  not  pleaded  nor  found  by  the  jury.  And 
so  the  defendant  pleaded,  prima  Maria,  Dyer  90. 

Now  though  I  am  of  opinion  as  before,  that  this  last 
clause  is  void  for  uncertainty ;  yet  I  hold  clearly,  that  it 
reaches  not  to  the  first  clause  of  grant,  upon  which  \  - 
have  argued  and  concluded  for  the  defendant;  bj^t  Idoks. 
back  only  to  the  last  clause^  beginning  at  una  dum  amni- 
40 
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[175  a]  bus  aliia  bosdSj  fyc.  which  though  it  be  frustrate,  yet  the 
^-""^^'^^  first  clause  stands  perfect  of  itself;  for  it  is  true,  that  if  a 
grant  be  carried  in  generals,  which  of  itself  is  not  certain, 
if  that  by  the  other  parts  of  the  same  entire  sentence  in 
point  of  descriptioa,  or  other  declaration  cannot  be  true, 
as  in  Douglitey's  and  Darrington's  cases  befoi^,  or  cannot 
be  effectual,  as  in  this  conclusion  of  uncertainty,  or  be 
restrained  by  a  conclusion^  as  in  Finch's  case,  Coke  lib. 
6.  39.  mark  the  sentence. 

Dy.  207. p.  14.        The  rent  oT  twenty  pounda  a  year  was  granted  by  the 

Goid^.  9J!'p. '  lady  Finch  to  her  son,  in  these  words,  *  Out  of  the  manor 
of  Eastwell,  Ottcrplea,  Potbury,  and  Seaton,  and  her 
lands  lying  in  the  parishes  of  Eastwell,  Westwell,  and 
Challock,  or  elsewhere  in  the  county  of  Kent,  to  the  said 
manor,  or  any  of  them  belonging ;'  clearly  this  charged 
no  other  lands  in  those  towns,  but  such  as  belong  to  the 
manors ;  for  it  is  plainly  one  only  entire  compacted 
sentence,  so  woven  and  interlaced  together,  as  th^re  is 
neither  division  in  words  i^or  sense,  and  that  is  a  joining 
of  the  sentence  to  good  use,  and  nat  to  avoid  all. 

Note,  these  cases  are  of  one  entire  and  compacted 
sentence,  and  therefore  one  part  may  overthrow  or  re- 
strain another.  But  our  case  hath  two  clauses  that  are 
clearly  distinct. 

First,  a  grant  of  all  those  his  woods  standing  upon  his 
whole  manor,  which  answers  the  pronoun  Ula^  being  re- 
solved thas;  all  those  woods  which  stand, — to  that  clause, 
I  join  the  viz,  as  a  hand  maid,  as  I  said,  though  it  be  void. 

Yei?.  82.  1  cr.  Then  (femes  the  second  clause,  una  cum  omnibus  aliis 
hosciSj  fyc,  which  in  law,  though  it  be  governed  by  the 
first  words  of  grant,  yet  that  word  of  grant  is  respectively 
as  several  grants  of  several  things.  And  it  is  all  one  as 
if  he  had  said,  he  granted  all  the  woods  growing  upon  his 
.  whole  manor,  and  he  also  granted  all  other  his  woods 
that  might  be  conveniently  spared,  t&c.  And  in  that 
case  of  Finch  tt  is  granted,  that  if  I  grant  a  rent  in  this 
form,  issuing  out  of  my  manor  of  D.  and  out  of  my  lands 

6  Co.  30.  b.       and  tenements  in  D.  and  <S.  and  out  of  my  lands  else*  ! 

wliere  to'  the  said  manor  belonging ;    that  this  middle 
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clause  stands  so  in  frame  divided,  that  it  shall  charge  my     [175  6] 
lands   in  those   towns,  though  they  be  no  part  of  the     ^^^-v-*-^ 
manor;  and. yet  that  clause  is  enclosed  with  the  manor, 
both  before  afnd  after ;  much  more  here,  where  the  6rsi 
genera]   clause   stands  clear  by  itself,  and   the   second 
clause,  under  the  una  cum  ornnibus  aliis,  is  a  new  addi- 
tion, and  of  other  things  than  were  before  granted,  and 
hath   his   conclusion,   with   canveniefUeTj   fyc.    attending, 
upon  it. 


TopsALL.  vs.  Ferrers. 

A  custom  of  a  parish  that  if  a  passenger  die  there,  the  fees  of  his  burial  shall  be 
paid  there,  though  he  should  be  burieU  elsewhere,  is  unreasonable  and  .Teid. 

Edward  Ti>psall,  clerk,  parson  of  Saint  Botolphs  with- Ljben.  Bcc. 
put  Aldersgatc,  and  the  churchwardens  of  the  aame,  libel-  ^"^^^R^lssg 
led  in  the  court  christian  against  Sir  John  Ferrers,  knight ;  ^""*u°\Jat*a* 
and  alleged,  that  there  was  a  custom  within  the  city  of  passcnffer 
London,  and  especially  within   that  parish,  that  if  tiny  should  pay  fees 
person  die  within  that  parish,  being  man  or  woman,  and  varied  e)«e« 
be  carried  out  of  the  same  parish,  and  buried  elsewhere,  r^^JJ^*     ^  ' 
that  there  ought  to  be  paid  to  the  parson  of  this  parish, 
if  he  be  buried  elsewhere,  in  the  chancel  so  much,  and  to 
the  churchwardens  so  much,  being  the   sums  that  they 
alleged  were  by  custom  payable  unto  them,  for  such  as 
were    buried  in  their  own   chancel ;   and  then  alleging, 
that  the  wife  of  Sir  John  Ferrers  died  within  the  parish, 
and  was  carried  away  and  buried  in  the  chancel  of  another      [1*76] 
church,  and  so  demand  of  him  the  said  sui^.  *  Where- 
upon for  Sir  John  Ferrers  a  prohibition  was  prayed  by 
Serjeant  Harris,  and  upon  debate  it  was  granted  ;  for  this 
custom  is  against  reason,  that  he  that  is  no  parishioner, 
but  may  pass  through  the  parish^  or  lie  In  an  inn  for  a 
night,  should  be  forced  to  be  buried  there,  or  to  pay  as  if 
he  were  ;  and  so  upon  the  matter  to  pay  twice  for  hii$ 
buria). 
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PukUT  V8.  Tboelet* 

In  tresptta  de  boni»  aspcrtaHs/iT  the  defendant  pleadB  that  the  locto-im  quo  (thete 
being  no  clem  laid  in  the  declaration)  is  hia  aoil  an^freehold,  and  ao  jpiati&ea 
the  taking,  and  the  plaintiff  in  hia  raplication  new  aasigns  the  tj^eapaaa  in  another 
close,  to  which  new  aaaignment  the  defendant  plead*  not  guilty,  and  «  Terdict  ia 
found  for  the  ptaintfcCi  thia  irn|folaritf  of  the4aaue  ia  cured,  after  the  ▼vrdiet, 
by  the  atatute  of  jeofail*. 

Staff.  <  Plant  brought  a  trespass  against  Thorley,  for  taking 

3  Cr.  S71.  '       and  carrying  away  an  hundred  loads  of  turf  at  Leake ;  the 

»e6?lcr.^i4i.  defendant  pleads,  quod  loais  in  quo  (whereas  thero  was 

no  place  assigned)  was  two  acres,  called  black  acre^  in 

Leake,  which   was  his  freehold,  and  that  he  digged  the 

Stat,  of  jco-      turf  there,  and  took  them  away,  prout,  fyc.     The   plain- 

heip^^there-'    ^'^  s^j'^t  that  loctts  in  quo  w^  a  piece'  which  contained 

^^'  twenty  acres,  in  Leake,  alia  qudmj  ^c;  and  the  defendant, 

quoad  aliqutLm  transgress,  in  pried,  20  acris,  not  guilty. 

Whereuporf  issue  was  taken  .and  found  for  the  plaintiff/ 

And  it  was  moved  in  arrest  of  judgment,  that  this  was  no 

issue  ;  for  there  was  no  twenty  acres,  nor  place  certain 

in  tlic  declaration ;  yet  the  court  gave  judgment  for  the 

'plaintiff.     For  though  it  were  not  in  the  declaration,  yet 

it  was  no  plain  departure  from  the  declaration ;  for  both 

parties  were  agreed,  that  the  trespass  was  done  at  Leake; 

so  that  the  assigning  of  a  more  particular  place  in  Leake 

stands  well  with  the   declaration,  and  doth  but  reduce  jt 

to  more  certainty,  and  is  a  supply  of  that,  that  might  have 

*been  well   laid  in  the  declaration.     And  so  it  is  not  a 

verdict  out  of  the  matter,   and  so  no  issue,  but  it  is  a 

verdict  holpen  by  the  statute  of  jeofails.  (1) 

. ^ . J 

(1)  In  a  0686  like  the  above,  the  plaintiff  may  new  assiifn  the  trespaaf, 
afler  a  local  justification  pleaded,  as  well  as  in  trespass  quar.  daus, 
tliou^h  it  seems  to  have  been  formerly  doubted^  Cro.  Jac.  141,  Batt  v. 
JSradley.  Salk.  453,  Coke  v.  Evans.  In  Helvis  v.  Lamb,  Salk.  453, 
which  was  trespass  de  bonis  asportatis,  the  defendant  pleaded  the  same 
justification  which  is  pleaded  m  the  case  in  the  text,  and  the  plaintiff 
demufred  generally  and  had  judgment,  because  the  action  beinff  transi- 
tory, there  is  no  locus  in  quo  supposed,  and  if  the  defendant  wul  make 
the  place  material  he  must  show  it  with  certainty.  See  also  1  Saund. 
22.  n.  (]) 

There  can  be  no  new  assignment  but  where  there  is  a  special  plea. 
IT.  R.  479,  Smith  V.  Mills. 


Stjbwabb  m.  Bishop. 
Shaw  •««.  Tati.oa. 

Of||«riol-Mrrioe« 


Oftjrtes. 


Stewabd  t;«.  Bishop.  [177] 

The  wordf  '  J.  S.  is  in  giol  for  sttiiURg  a  iny«/  an  boI  ictiooable. 

James  Steward  brought  an  action  of  the  ease  against  Action  for 
Bishop,  for  saying  of  him  <  James  Steward,  innuefufo,  &c.  is  Yn  gaoi  for  " 
in  Watwick  gaol,  for  stealing  of  a  ntare,  and  other  beasts  ;•  SJ*BroWi.^R; 
and  after  a  verdict  for  the  plaintiff,  upon  divers  motions  ^i^^^'J^^^ 
in  arrest  of  judgment,   the  whole  court  gave  opinion,  JJ^g^'^jJi^^ 
aeriatimf  that  the  words  would  not  bear  action ;  for  they  40i.  Go'wb. ' 
do  not  affirm,  directly,  that  he  did  steal  the  beasts,  as  if  he  3CrJi34.2Cro! 
kfiad  said,  that  he  stole  them,  and  Was  in  gaol  for  it ;  but  rMis^bi^'* 
they  do  only  make  report  of  his  imprisonment,  and  the  ^'279^^Cro. 
supposed  reason  of  it ;  and  it  may  very  well  be  that  the  ?^\*S?i^^* 
warrant  or  mUtimua  was  for  stealing  expressly,  and  it  is 
the  opmmon  form  of  making  of  the  calendars  of  the  pri- 
Bonerb  for  the  justices  of  assise,  or  the  like.  (1) 

(1)  Accordmg  to  modem  decisioDs  it  is  believed  that  these  worda  may 
or  may  not,  be  actionable,  according  as  the  attendiaif  circumstances  may 
or  may  not-sbow  that  it  was  the  intention  of  the  defendant  to  impute  to 
the.  plaintiff  the  crime  of  stealing.  In  9  East  93,  Roberts  v.  Camden,  the 
words  spoken  of  the  plaintiff  were,  *  he  is  under  a  charge  of  a  prosecu- 
tion fof  peijary,  and  G.  W.  has  the  attorney  general's  directions  to  prose* 
cute  for  perjury.'  These  words  were  held  to  be  actionable,  because  the 
words  fairly  and  naturally  construed  appeared  to  have  been  mtffemt  to 
convey  the  impatatioA  of  perjury  actually  committed. 


Gage's  Case. 

An  ftttomay  must  lue,  u  administrator,  by  original,  and  not  by  wrii  of  privUegs. 


Andrews  tw.  DulahAy. 
Bell.  v«.  Hartlst  &  nx, 

A  motioii  to  the  court  lejoctod. 


SWINNBHVON  09.  Mk«LER. 

tilelating  to  the  raneD^er,  4bC.  of  copyhold. 


[178] 


Pickaver's  Case. 

Where  the  vetiopolittn  court  is  to  be  held. 


ObligaUon.  ..  ANDUfews  VS.  DfiLAHAT. 

In  a  bill  of  debt,  if  the  plaintiff  declare  en  three  acTeral  bonda,  one  of  which,  on 
eyetf  appeara  not  to  be  payable,  and  the  j\s^  aasew  entire  damage*,  the  plaintiff 
nuiy  releaae  the  damages  and  coats  on  the  bond  not  payaUe,  and  recover  judg- 
ment on  the  other. 

1  Bmi.  68.  Sir  William  Andrews  brought  a  bill  of  debt,  of  ten 

11  Co   Jifi    A. 

iO(VU9.a.    pounds,  against  Delahay,  an  attorney,  and  counted  upon 
ax'Vcrl  69^^'  three  several  bonds  of  five  marks  apiece  j  and  upon  the 
pioj^84.  11  Co.  f^^  q{  ^jjg  several  conditions,  it  appeared,  that  one  of 
the  sums  in  the  condition  was  payable  after  the  bill  ex- 
hibited :  and  issue  was  joined  upon  conditions  performed, 
and  verdict  given  for  the  plaintiiT,  and  entire  damage  and 
costs  assessed.   And  per  cuf.^  he  cannot  have  judgment  in 
iSannd.S86     ^^'™  as  it  is  found.     Nevertheless  upon  release  .of  dama- 
ges and  costs,  judgment  was  given  for  the  two  first  bonds 
only ;  for  though  the  bill  were*an  entire  sum,  yet  by  the 
count  it  appeareth  that  they  were  as  several  demands. 
So  the  whole  suit  is  not  falsified  by  the   plaintiff  himself, 
for  it  is'  as  several  demands  and  suits.    Tamen  quarej  if  it 

had  been^o  by  original.  (1) 

■ — I 

(1)  See  1  Saund.  285.  and  notes  (6.)  '7.)  ace.  Bat  where  one  enOre 
and  indivisible  sum  is  demanded  there  can  be  no  rtmittUur,  2  Solk.656, 
Incledon  v.  Crips. 


Biro  vs.  Colmer.         Earl  vs.  Tugk.  *  319 

[178  a] 
Bird  vs.  Culmer.  v^-n^*^/ 

Debt. 
After  a  plea  of  piene  adwifiutrmnt  and  replication  of  assets,  the  defendant  may  en- 
ter a  cognovit  actionem  rdieta  verijieatiottef  without  confessing  that  he  has  goods 
snfficien^,  ite. 

Bird  brought  an  action  of  debt  against  Culmer,  an  ex-  Ro.  i.  Abr.929. 

Poflfc  199    2 

ecutor:  upon  pfentemefU  admifiMtre,  the  plaintifT  replied  Keb.'G06.p.d9. 
that  he  had  assets  ;  and  the  defendant,  relicta  verificatkme, 
cognovit  actionem^  nee  quin  ipse  detinei  the  debt,  &c. 
And  judgment  ^as  given  pro  querente^  de  bonis  testatorisy 
which  was  entered  Hill.  12  Rot.  2053.  And  it  was  moved 
by  Richardson,  that  the  confession  should  also  contain, 
that  he  had  goods  sufficient,  &c.  and  prayed,  that  that 
tnight  be  a^^ed  to  the  entry ;  but  the  court  refused  to  do 
so ;  for  indeed,  the  confession  naturally  can  extend  no 
further  than  to  the  count  which  is  of  the  debt,  and  not 
of  the  assets.  Yet  if  the  defendant  will  confess  more,  he 
may  ;  and  there  are  entries  both  ways.  Note,  that  in  (his 
he  had  pleaded  pfene,  &c.,  and  the  other  had  replied  as- 
sets ;  and  then  he  confesses,  leaving  (which  may  be  taken 
disavowing)  his  plea  of  plene  (idministravii. 


Earl  vs.  Tuck.  obligation. 

There  can  be  no  cotmponHon  without  an  aceepianee. 

In  debt  Upon  an  obligation,  with  condition,  that  if  the  Condition  to 
defendant  should  make  composition  with  one  Earle  for  Son  for^UadT*' 
l^nds,  &c.  then  he  should  pay  the  plaintiff  thirty  pounds,  ^'  ^'  ** 
the  defendant  pleads,  that  he  made  no  composition.    The 
plaintiff  replies,  that  the  said  Earle  jiid  grant  unto  the 
defendant  a  rent  charge  of  five  marks  in  fee,  in  satisfac- 
tion of  his  title,  6lc.  which  the  defendant  did  accept  in 
satisfaction,  &c.  and  so  he  made  composition.     The  de- 
fendant, protestando  that  Earle  non  concessit j  fy€.  pro  pla- 
cito  that  the  defendant  did  not  accept  it  in  satisfaction, 
<bc.     And  it  was  holden  a  good  plea:  for  it  13  no  compo-      L^'^^J 
sition  without  coiueat, -which  depends  upon  the  accept- 


320 

[179  fl] 


ance,   and 
tive.  (1) 


the   ^tant  is   at  the   most  but    argumoDta- 


(1)  See  I  Str.  23,  Hawkshaw  v.  Rawlings ;— ^73,  Paine  v.  fasten. 
S.  P.  Salk.  627,  Young  v.  Ruddle.  3  East,  251,  Drake  V.  MitchelL 
2  JohnB.  342,  Bird  &  al.  ▼.  Carital,  where  the  same  principle  is  recog- 
nized. 


Flood  vs.  Knight. 
Infonnation,         RoBERT  Flood  Informed  agaiivst  Richard  Knight,  for 

UMftg  a  trade  «  i     •  .  . 

nothaYing        usmg  a  trade,  not  bemg  apprentice. 

been  an  ap- 
pnfttice. 


Loyeden's  Case. 

Reenaancy. 


Record  certifi- 
ed. 1  Bmi.  68. 


Coachman  vs.  Hallet. 

l7pon  an  iaaoe  of  md  tifil  record^  if  the  record  agree  with  the  dedaratioii  in  the 
plaint,  cottnt  and  judgment,  it  ia  aufficient,  though  it  differ  in  the  continuances 
and  procei  a. 

Debt  by  Coachman  against  Halley,  bailiff  of  Asbford, 
for  an  escape,  and  counted  upon  a  recovery  in  the  court 
of  Ashford.  The  defendant  pleaded  nul  tiel  record.  And 
now  in  the  record  certified,  there  were  divers  differences 
in  the  continuances,  and  in  the  process ;  and  yet,  because 
the  plaint,  count  and  judgment  certified  agree  with  the 
declaration,  judgment  was  given  for  the  plaintiff.  (1) 

(1)  See  4nU  p.  52,  Foster  ▼.  Jackaon«^  (3) 


Prohibition. 


CoPLET  v$.  Collins. 

Time  compnted  by  kalendar  montha  in  prohibition. 


Count  in  a  I^  prohibition  it  was  resolved  that  the  six  months  for 

UiTiidL!'^^^  proof  of  the  surmise  shall  not  be  counisd  by  twentyeight 


Swain  v$.  Hou  iwt     Cmv.    PoniTS  vs.  Gibbons. 

days  to  the  moothy  but  according  to  the  kalendar.     Cr. 
Jac.  167.  (1) 

^    ^  i  R.  521.  Lit. 

" Rep.  19.  1  L«. 

(1)  See  afOi  139,  Norns  ▼.  Gawtrr.  n.  Co.  lit.  135.  a.  b.  Com.  Diff.  31.  Co.  L.  135. 
AjulB.  b.6Ca.6l. 


SwAnr  «•*  HoKLAir*  Wuta. 

<2>Mm  w  to  writ  of  ■eisin  in  an  action  ofwute. 

AcTMN  of  waste,  between  Swain  and  Hollam,  of  lands  Hatt.8.a.Pott. 
iBr  €om.  DorseL    The  parties  were  at  issue  upon  a  surren-  ^^'  ^^' 
der  BUide  in  Middlesex*    The  question  was,  how  the  writ 
of  seiftin  shall  be  awaided,  which  must  be  per  visum  jura- 
torunu  (]) 

(1)  See  post  203.  S.  C. 


Cask*  Ca»6. 

Baitardj  tried  jMf*jMi«  ladnot  by^the  ordinaij. 

Action  upon  the   case  for  calling  one   bastard;  the  Butardy shall 
defendant  justified :  that  he  was  a  bastard,  and   it  was  j^ '"i®**action 
awarded  that  this  should  be  tried  per  paiSj  and  not  by  JP^"  ^j*^"*' 
the  ordinary.     4  Co.  17.  a.     12  Co.  67.     Co.  L.  134  a.  Palm-  30i. 
5  Co.  11.     7  Co.  71.  a.  9Co.  32.i>. 

Pott  S96. 


Points  vs.  Gibbons.  p^i^i^^ 

RoUa.  Ab.  r. 
An  infant  ahaU  not  hare  his  age  in  a  writ  of  partition.  138. 

In   a  writ  of  partition  upon   the   statute,  by   Points  Age  is  not 
against  Gibbons,  being  within  age,  the  defendant  was  ^tlon!  6Co. 
denied  his  age.    Co.  L.  1.71.  a.    Cr.  Jac.  Ill,  392.  '^^* 
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Whbatlkt  vt.  Stoke. 


[180] 


London. 
Judgment,  Br. 
30.  Several 
precipes,  8. 
Dr  and  Stu- 
dent, 33. 


9Co.fi0b. 
Cr.  Cur.  3«6. 
Hutt  98. 


Wheatlet  vs.  Stone. 

Either  treepan  vi  et  arwUif  or  case,  at  the  plaintiff's  election,  will  lie  for  a  reeeae 
whereby  the  plaintiff  lost  his  debt 

Wheatlet  brought  an  action  of  trespass  against  Stone, 
in  the  king's  bench,  and  declared  that  he  levied  a  plaint 
of  debt,  in  the  counter  of  London,  against  one  Warkins, 
and  upon  process  he  was  arrested  by  x>ne  West,  a  Ser- 
jeant, and  that  Stone  vi  et  armis  did  rescue  him,  &c. 
whereby  he  lost  his  debt.     Upon  issue  not  guilty,  and 
verdict  for   the   plaintiff,  judgment  was   given  et  quod 
defendens  capiatur;  whereupon  error  was  now  brought  in 
the  exchequer  chamber,  and  the  judgment  was  affirmed  ; 
for  though  the  nature  of  the  action,  properly,  is  upon  the 
case,  as  touching  the  plaintiff's  loss  or  damage  of  debt, 
yet  being  done  with  force,  and  that  force  being  done, 
though  not  to  the  plaintiff  himself,  to  the  serjeant,  who 
was  minister  as  well  for  him,  as  to  the  court,  he  may 
make  his  action  vi  et  armis.     And  the  like  precedent 
was  showed  out  of  the  same  court,  M.  34  and  35  Eliz. 
Rot.   169,  between  Margaret  Astell,  and  Hugh  Ridge  : 
and   another   of  the   same   M.   42,   43   Eliz.   Rot.   468. 
between  Andrew  Pawling,  and  Robert  Marriot ;  and  on 
the  other  side,  Pasch.  14  Jac.  Rot.  564.  London,  Rob- 
ert Spear  brought  an  action  upon  the  case,  upon  the  like 
arrest  and  rescue,  vi  et  armis  expressly,  and  the  judgment 
was  given  in  misericordia.     And  that  being  also  brought 
before  us  by  error,  this  term  we  affirmed  the  judgment ; 
and  the  like  had  been.  Hill.  6.  Jac.  Rot.  722,  in  the  king's 
bench,  and  affirmed  upon  a  writ  of  error ;   for  it  was 
resolved  that  the  case,  though  the  rescue  were  laid  vi  et 
armta,  would  bear  either  trespass  vi  et  armisj  or  trespass 
upon  the  case.     But  the  plaintiff  must  beware  that  he 
follow  his  original,  if  it  be  by  writ ;  for  if  that  be  vi 
et  drmiSj  or  upon  the  case,  the  judgment  must  be  suit- 
able. 

And  so  must  it  be  in  a  bill  in  the  king's  bench.     But  if 
the  bill  be  trespass  general,  neither  saying  vi  et  armis. 


Slowlst  vs.  Eyelet.     Stdenbam  vb.  Mat.  ^23 

nor  upon  the  case  epecially,  he  may  use  it  to  either.     1     [180  a] 
Cro.  325.  (1)  ^--"^^^ — ' 

(1)  An  action  of  trespaas  on  the  case  is  the  usual  remedy  for  an 
iniury  of  the  above  description.  See  Com.  Dig.  Rescous.  D.  2.  1 
Chitty  140.  2  Chit.  297.  There  axe  some  cases,  however,  of  which 
this  may  be  one,  in  which  the  plaintiff  may  have  his  election,  to  bring 
either  case  or  trespass.  See  3  jBur.  1560  &  1561.  Com.  Dig.  Trespass. 
A.  9.    See  also  4  !Bam.  &  Cres.  316^  Morton  ▼.  Harderp. 


Slowlet  V8.  Evelet.  ^^^' 

In  a  penonal  action  agiiinit  two,  if  they  Mver  in  their  pleaa,  and  the  plainti£f, 
before  jadgment,  become  noniuit  againat  one,  it  ia  a  diacharge  of  the  whole 
action.  (1) 

But  if  there  be  bat  one  defendant,  and  he  pleada  to  part  in  iaeue,  and  demnra  to  the 
other  part,  the  plaintiff  may  be  nonsuit  for  one  part  and  proceed  for  the  other. 

Slowlet  brought  an  action  of  trespass  against  Eveley,  2  H.  42.  s  Cro. 
in  the  king's  bench,  for  beating  and  imprisoning  of  him,  J^ft^Br.  s!""' 
and   had  judgment;  and   upon  a  writ  of  error   in  the  5^1"' I'r'^' 
exchequer   chamber,   the   court,   upon   occasion   of  the  5?- ™-^°*?- 

.  ,  ,       ,.       *.«.  .  ,  66,70.  Cr.  Car. 

error  assigned,  took  this  difference ;  that  where  a  man  239, 243. 2  Le. 
hath  a  personal  action  against  two  defendants,  if  they  134.  c.  Car.  / 
plead  severally,  and  he  be  nonsuit  against  the  one,  be-  p,^.  2  r'iSmI" 
fore  he  hath  judgment  against  the  other,  that  he  shall  be  '^fJ^'^J^^l 
barred    against  both ;   for  it   works   in  the  nature  of  a  ^^q^\^' 
release  of  the  whole.     But  where  there  is  but -one  de- wi.  Noy.  4*. 
fendant,  and  he  pleads  to  one  part  in  issue,  and  to  the 
other  demurs,  the  plaintiff  may  be  nonsuit  for  one  point, 
and  proceed  for  another.  (1) 

(1)  See  cmU  p.  70  and  note  eont^ 


StdeNHAH  V9.   Mat.  Case. 

In  Blander,  the  plaintiff  may  recover,  if  the  words  proved  are  the  aame  in  effect  as 
those  laid,  though  different  in  form. 

Sir  John  Stdenham   brouglit  an  action  of  the  case  Action  for 
against  Timothy  May,  clerk,  in  the  king's  bench,  for  these  gc'theVuie 
words ;  '  If  Sir  John  Sydenham  might  have  his  will>  he  7*3|®i  RiiL'48, 
would  kill  all  the  true  subjects  in  England,  and  the  king  ^p  ^]' 


[180  &]     too ;  9nd  ho  is  a  iiiaii;kt«iner  of  papi^btry,  aod  of  rebeUu>08 
iR^n^TVT^     persons.*    The  defendant  pleaded  other  wotAb,  0b0q$te  h^Hi, 
718.  2'cro!       ^'c.     And  the  jury^found  that  he  spake  the  words,  ^nz. 
R.f.260.         ^I  thijjtk  in  n^y  conscience,  that  if  Sir  John  Sydeofaaj^i 
might  have  his  will,  he  would  kill  all  the  eubjects  in  .JBog- 
land,  and  the  king  too,  and  he  is  a  jnaintainpr  of  papistry, 
and  rebellious  persons ;'  and  if  upon  the  flMitler  he  be 
guilty  in  speaking  the  words,  in  forma  qua  in  the  declara- 
tion, then,  &c. ;  and  if  not,  &c.  and  judgment  was  given 
[181]       for  the  plaintiff.     And  now  upon  a  writ  of  error  in  the 
exchequer  chamber,  the  court  Inclined  against  the  de- 
fendant; for  the  matter  is  in  effect  the  same,  and  the 
form  must  be  understood  the  essential  form,  not  a^ejord- 
ing  to  every  word ;  yet  Pasc.   16  Jac.  if e  ioclined  that 
either  of  these  words  would  bear  action ;  but  the  words 
found  were  not  so  absolute  as  the  declarati<m,  neither 
moved  credit  in  the  hearer  ap  fiilly,  which  is  the  foiee  of 
a  slander ;  and  then  they  are  not  the  same  words  in  force 
Cr.  Jac.  407,     ^'^  effect,  as  if  the  words  were  hud,  ^  I  know  him  to  be  a 
^^'  thief,'  and  it  were  found,  '  I  thiak  him  to  be  a  Ihief.'  (1) 

(1)  See  Cro.  Jac.  407.  S.  C.  in  K.  B.  See  also  8  Jtfass.  122,  Nye  v. 
Otis.  8  Johns.  74,  MiHer  v.  MiUer.  Staride  on  Slander,  275.  Starkie 
on  Evidence,  part  4.  p.  846  and  notes,  ace.  In  Maasachvaetip,  it  hm 
been  held  that  a  general  count,  in  an  action  for  defamatoiy  words,  as 
for  charging  ihej^aitUiffwUh  the  crime  of  stealing,  is  good  without  speci 
fying  the  words  used.    8  Mass.  1^  Nye  v.  0^ 


Howard  vs.  Bartlbt. 

Of  widowB'  pqBtopaty  eatates  in  the  ^naoor  of  Stockwood. 


[132]  Bruton  v8.  Moblris  &  ah. 

Exposition  of  sUt.  3  H.  7.  c.  2.  of  staaling  women. 


[183]  Pavjson  v8.  Barber. 

Ezpoflition  of  a  clause  of  stat.  6  Eliz.  c.  10.  of  apprentices. 


RsTXLL  v».  Gbat.        WtLK  v».  KcT.  32S 

[J84] 
Keysll  vs.  Gray.  s^^v-^ 

Debt. 
In  debt  agaiiut  baron  <md/em,  Uie  plaiatiff  cvwoiiWA  a  coakawlAf  the  wife  dum  , 
tola,  with  tnother  of  the  huband  alone. 

Retell  brought  an  action  of  debt  against  Gray  and  ^^^^^ 
his  wife,  for  three  pounds  and  eighteen   shillings,  and  ^^^^'^^\ 
counted  for  thirtynine  shillings,  upon  a  contract  of  the  Cr.  Jac.  no. 
wife's,  dum  solafuUy  and  the  other  thirtynine  shillings 
upon  an  insimul  comptUaveruni  with  Gray  the  husband 
only ;  and  after  issue  nihil  debeniy  found  for  the  plaintiff, 
judgment  was  stayed.  (1) 

'  ■      I    ■  y  I  I  I  U  ini    I.  -   III!  »!.'     -  ■  ■ 

(i)  Vide  atie  p.  68,  Hen.0nde9  v.  PAlner^jmd  note. 


AirnBBWs  t».  Bishop  or  York,&c* 

AMiie  of  darrdn  preaentment  is  abated  hj  the  pendency  of  a  fonner  qtuar.  imp. 


Male  w.  Ket.  Ca«i- 

An  •action  will  lie  for  werda  importing  a  chaige  of  petit  larcenjr. 

Male  brought  an  action  of  the  case  against  Ket,  for  Action  u» 
saying,  that  he  had  stolen  his  corn  out  of  his  barn.    After  u^eny.  Roiifi. 
a  verdict  it  was  said,  it  might  be  the  corn  was  not  worth  a  Htttt!*66^*  Mo. 
penny  5  yet  judgment  was  given  for  the  plaintiff;  for  it  is  ^j  ^^*^' 
felony,  though  it  be  not  capital.  6fi3.  Winchie. 


Chamberleyn's  Case.  q^^^ 

The  reeord  m^f  k^  f0pe«dad  by  the  ^ath  of  the  attoriiay  and  ik^  hiMk  pf  the  olfioe. 

Chambebletn  brought  an  action  upon  the  statute  of  ^™*°*"5°^  ^^ 
hue  and  cry  :  and  after  issue  joined  and  entered  where  the  the  book  of  of- 
record  was  made,  that  the  robbery  was  done  30  Oct.,  it  207*  Ant  119, 
was  ordered  by  the  court  to  be  amended,  and  made  30  ^ntfSr^xt' 
Septem.  upon  the  oath  of  Thurston,  the  attorney  for  the 
plaintiff,  that  the  book  of  the  office  was  so,  and  showing  it. 


AoAB  VS.  Lisle. 
Jones  vs.  Jones. 

Of  ecclenastical  jnris^ctioii  by  tt.  2S  H.  8.  c.  9. 


[187]  Agar  vs.  Lisle. 

In  troTer,  a  jnstificition  speeUlly  pleaded,  which  does  not  confeaa  the  conveniaB, 
is  bad  on  tpecial  demurrer. 

Tro.indcon-  Agab  brought  an  action  of  trover  and  conversion, 
lo^Meam^c^  against  Lisle,  of  a  cow,  and  laid  it  apud  castrum  Ehor. 
R^S!*  Jrae?^'  The  defendant  pleads,  that  the  bishop  pf  Durham  hath  a 
2^-  yearly  fair,  primo  Jtinti,  at  Darneton,  in  com.  Durham,  and 

toll  there,  and  tells  what ;  and  for  non-payment  had  used 
to  distrain,  &c. ;  and  shews,  that  the  plaintiflf  had  bought  | 

sheep  of  one,  and  cows  of  another,  and  that  this  whole  i 

toll  came  to  so  much;  and  that  the  defendant,  as  servant,  | 

6lc.  had  demanded  it,  and  upon  a  refusal,  took  the  cow 
and  detained  her  for  the  toll ;  which  is  the  same  conver- 
sion, absque  hoc,  that  he  was  guilty  apud  castrum  Ebor.  or 
elsewhere,  within  the  county  of  York,  or  at  any  time  be- 
fore the  said  first  day  of  June,  &c. 
IS^'4m'^''  Whereupon  the  plaintiff  demurred  in  law,  and  showed 
for  cause,  that  there  was  no  conversion  confessed,  and 
therefore  no  answer  to  the  action  ;  but  he  should  have 
pleaded  not  guilty.  And  being  now  moved  this  term, 
346^*10 Co. &?!  Mich.  15  Jac,  Harris  said,  that  it  was  the  common  expe- 
Syd.  127.  rience,  that  the  detainment  of  goods  from  an  owner,  afler 
request,  is  allowed  for  a  sufficient  evidence  to  maintain  a 
conversion.  Whereunto  I  answered,  that  though  legally 
it  were  not  a  conversion,  yet,  in  that  case,  it  was  reasona- 
ble to  allow  it  for  an  evidence  to  prove  a  conversion.  Be- 
cause, if  you  have  goods  of  mine  lawfully,  by  finding  or 
bailment,  yet  when  I  require  them  of  you,  you  can  no 
2  Cro.  245.  longer  lawfully  hold  them ;  and  therefore  when  you  still 
detain  them  from  me,  it  argues  that  you  claim  them  as 
your  own,  and  so  use  them. 

But  in   this  case   it   is   otherwise;  for   here   he   hath 
not  only  a  lawful  cause  to  take,  the  cow,  but  as  lawful 
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cause  to  detain  it,  against  demand,  as  a  distress,  till  the     [187  a] 
toll  paid  J  and  yet  he  denies  not  the  plaintiff's  property,  ^^^"^^^^ 
nor  doth  any  thing  against  it ;   and  so  it  was  adjudged  for 
the  plaintiff  in  this  case.  (1) 

(I)  It  has  been  said  that  in  trover,  there  is  no  plea  but  tiie  general  is- 
sue and  a  special  plea  of  a  release ;  2  Esp.  N.  P.  592 ;  but  other  special 
pleas  have  oeen  allowed.  In  Salk.  654,  (in  which  the  doctrine  of  the 
case  in  the  text  is  recognised,)  Holt  C.  J.  says  he  never  knew  but  one 
special  ^ea  good  in  trover,  which  was  in  the  case  of  Kenicot  v.  Boffan, 
Yelv.  196.  This  was  trover  for  two  pipes  of  wine.  The  defendant 
pleaded  that  so  much  was  due  to  the  king,  out  of  every  twenty  pipes  of 
wine  imported,  for  prisage,and  that  he  took  the  two  pipes  and  converted 
and  disposed  of  them  to  the  use  of  the  king ;  and  on  aemurrer  this  plea 
was  held  good.  In  1  Shower  146,  Lechmore  v.  Toplady,  the  defendant,  in 
trover,  pleaded  a  former  judgment  in  trespass  for  taking  the  same  goods, 
and  on  demurrer  the  plea  was  adjudged  good.  So  in  Cro.  Jac.73,  Brown 
V.  Wootton,^  judgment  recovered  in  trover  was  pleaded  in  bar  to  a  sec- 
ond action  against  a  different  person  for  the  same  cause,  and  adjudged 
good.  The  statute  of  limitations  is  also  a  good  special  plea.  1  Chitty 
490 ;  but  th^  bankruptcy  of  the  plaintiff  ought  not  to  be  pleaded.  7  T.  R. 
^  Webb  v.  Fox. 


Freestone  vs.  Bowter.  Batteiy. 

In  treapaM  for  a  battery  and  wounding,  a  jaatification  of  the  batteiy,  without  any 
answer  to  the  wounding,  ia  a  diacontinuance,  bat  cared  by  verdict. 

Freestone  and  his  wife  brought  an  action  of  battery  «  Cr.  30i,  MS. 
and  wounding  of  the  wife,  in  com.  Salop,  against  Bowyer, 
who  pleaded  a  justification  by  warrant  of  the  sheriff  of 
Wore,  e/  moUiter  imposuit  manua^  fyc.  absque  hoc  quod  est  Verdicta  help 
culpabilis  in  com.  Salop ;  but  answered  nothing  to  the  ance!° 
wounding.     And  verdict  was  given  for  the  defendant,  and 
judgment ;  because  it  was  but  «  discontinuance  upon  the 
point  of  wounding,  which  is  holpen  after  verdict.     2  Cro.  1  Syd.96. 
353.  (1) 

(1)  See  1  Saund.  296,  n.  (1.)  aco. 


SSS  ^  Couumn  fli.  Thbousbckkw. 

[187  6] 

N^^v^^  RlYES  VS.  MOXHAM. 

If  BO|dM3«beMdfor4iB  Act  in  iMM^tlM  tiddnf  oCtiM  vime  from  tte  piac«  «r 
the  action  will  be  pretnmed  to  be  right.  0ecii«,if  the  &ct  bed  beca  Uid  ia 
another  place.  (1) 

(1)  Fitfeaiilef.5;  Crow  y.  Edwards,  and  note  (L) 


[188]  Collins  vs.  THBOtraBoooD. 

Corenant 

In  coTenant  against  an  executor  for  a  breach  in  hli  own  time,  the  jmlgllieat  mnat 

be  de  bom»  teMtai«ri»» 

il^utttTu  eze-  CoLbiNs  agfliiuit  Thfoughgood,  execiik>E.  An.  action  of 
cutor  in  core-   coTeiiant  wa«  bfouffht  amifist  thre  eieeotor,   and    the 

nant  broken  bj  .  *»  t    i.     t         i»  -  •        • 

himself,  shall  bfoacD  was  amgned  lor  aefikult  of  reparatMo  conHnitted 
fo/oru.iRoi^s!  in  the  time  of  the  executor,  and  damage*  were  asaeaaed. 
9».  HuttonV.  And  it  was  moved  by  Towse,  whether  the  judgment  should 
r!'24^7>!jm'.  b®  ^  bonis  testaioris  or  propriis.  And  upon  view  of  pre- 
m.  1  sTuJcf^'  cedents  it  was  judged  de  bonis  testaioris.  For  note,  that 
112-  ^^m.  it  is  the  testator's  covenant,  which  binds  the  executor  as 

represeating  him,  and  therefore  he  must  be  sued  bj  that 

name.  (1) 

(1)  See  post  283,  Castilion  v.  Exec,  of  Smith. 


Anon.    Deceit. 
iWal  eC  aacieafc  d«aflf  aa  fay  Doomd^r  Btik 


Anon.    Legacy. 
Jnnidicl^an  of  Hm  Coart  ef  Aadieaoe. 


Habbis  vs.  Cotton. 

Tjrthes. 
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[1S9] 
Habbut  &  UX4  vs.  Gjwebn.  ^  v.-^-v.-^ 

A  eiMton  to  kaw«idt  to  «  mitt  fee aU  grain  tpeMlmd^M  k  oiiMaMoable  aad 


Aa  entire  custom  bad  141  put  it  totally  void. 

A  plaintiflT  cannot  have  jadgment  upon  a  general  Terdict  and  entire  damages,  if  in 
bit  dMivation,  \m  — igM  tlw  bmaekM  weUtiefora  m  tfter  his  title  Gommenced. 


Harbin  and  his  wife  brought  an  action  upon  the  case  customofanit 
against  Maurice  OVeen,Teciting,  that  the  bishop  of  Sarum  ^n\Se!  """*'" 
was  seised  in  fee,  in  right  of  hit  bishopric  of  Sarum,  of  fg'^^JJjJ;/  f' 
and  in  four  mills  in  the  city ;  and  there  is  a  custom  there,  ^.  Ro.  2d. 

Ad.  IW. 

that  atl   the  inhabitants  resident  within  the  city,  in  an 
uncient  hotise  holden  of  the  bishop,  &.c.  a  tempore^  ^c, 
all  their  grain  whatsoever  by  such  inhabitants  in  their 
said  messuages  spent  or  sold  at  the  said  mills,  and  not 
elsewhere,  without  license,  <fec.  hare  used  to  grind  and 
pay  for  the  grinding,  and  in  consideration  thereof  the 
said  bishops,  &c.  a  temporty  fyc.  have  used  to  keep  serv- 
ants, (Slc.  to  grind,  and  loaders  to  carry,  &c.  and  so  con- 
veys the  mills  to  them  by  demise,  made  anno  11  Jac. 
And  that  the  defendant  dwelling   in  an  ancient  house, 
&c.     Dee.    IS  Jac.   et  diver 9X8   diebus  et  vicibua  inter 
ermdem  diem  et  quartum  diem  .Sprilis,   anno   12   Jac. 
diversa  grana  tarn  sua  grana  in  mesuagio  prad.  expensa 
quam  venditioni  exposita  ad  alia  molend.  et  non  ad  prted. 
moUndinum,  fyc.  molavU^  ad  dampnum,  SfC.     And  upon 
issue  not  guilty,  <Slc.  it  was  found  for  the  plaintiff,  and 
judgment  was  notwithstanding  given  against  the  plaintiff, 
quod  nihil  capiat,  for  two  causes.     First,  that  the  cus- 
tom iti^lf  was  unreasonable ;  (I)  for  the  reason  and  use  of 
euch  a  custom  is,  that  the  corn  that  a  man  doth  grind,  he 
should  grind  there,    and  not  elsewhere;    and  therefore 
both  sides  are  bound  by  the  custom,  the  one  to  bring  his 
corn  to  grind  there,   and  not  elsewhere ;   the  other,  to 
maintain  his  mills  and  all  provisions  for  grinding :  and 
mutual  actions  will  lie  on  both  sides,  if  there  be  a  default. 
And  it  was  holden,  that  this  custom  would  as  well  hold 

(1)  See  2  Sauud.  117  b.  Coryton  v.  Lythebye  and  117  e.  n.  (3.)  S.  P. 
This-  doctrine  is  also  recognized  by  Willes  C.  J.  in  Drake  v.  Wigles- 
worth  WiUei  E.  657. 
42 
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[189  a]  for  corn  brought,  as  for  com  growing  within  the  town,  so 
^^^v-^^  it  were  spent  within  their  houses,  being  ground  both  for 
the  consideration  aforesaid.  And  the  rather,  because 
the  houses  are  holden  of  the  bishop ;  though  in  a  seefa 
molendinif  by  the  tenure,  it  would  not  be  so.  But  the 
fault  here  is,  that  by  this  custom,  if  a  man  buy  com,  he 
cannot  sell  it  again  in  com  in  his  house,  for  he  must  first 
grind  it  at  these  mills.  And  he  hath  asigned  the  breach 
as  well  in  corn  sold  as  spent.  And  I  am  of  opinion,  that 
if  he  had  assigned  it  only  in  com  spent,  yet  it  would  not 
have  served,  because  the  custom  itself,  being  entire,  is 
totally  void,  though  some  part  of  it  alone  might  be  good 
an  law. 

Another  fault  was,  that  he  assigned  the  breach  anno. 
12,  ei  diversis  vicibus  between  that  anno  2.  which  was 
long  before  the  plaintiffs  had  interest;  and  the  dama- 
ges was  given  entire,  upon  not  guilty  to  the  whole,  which 
damages  shall  be  understood  to  be  given,  not  according 
to  the  law,  but  according  to  the  allegation  of  the  plaintiff, 
who  layeth  his  damage  for  all;  and  the  verdict  of  laymen, 
who  find  him  guilty  de  pmrnisHs  to  the  damage  of,  d[.c. 
and  makes  no  difference  that  the  special  breach  is  right, 
anno  12.  and  the  rest  cometh  by  diveraus  die&iM,  like  a 
trespass  with  a  contitiuando^  for  which  damage  is  also 
given.  (2) 
YeuSI'  Note,  there  was  no  mention  that  the  action  was  brought 

by  the  huband  and  wife  both;   being   only  to  recover 
damage,  and  not  for  the  term. 

(2)  Vide  poff  245,  Bickford  v.*  Bickford.    As  to  the  mumer  of  deelmr- 
ing  m  cases  of  the  above  descriptioo,  in  modern  times,  see  1  Saand.  lia 

a.  n.  (1.) 


Nodf. 


Goqle's  Case. 

Where  the  vUne  does  no  appear,  upon  the  reeoid,  to  be  wroag,  jodfiaeat  wiQ  sec 

he  arrested. 
A  private  way  must  be  pleaded  a  quo  termmo  ad  qtiem, 

GoGLE  brought  an  action  of  trespass,  quare  clausum 
fregit^  ^c.  at  Barningham.     The  defendant  pleaded,  that 
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he  was  seised  of  a  house,  &c.  in  Coleby  in  the  same     [189  6] 
county,  and  prescribeth  to  have  a  way  from  the  said  mes-     ""^^^^ 
suage,  over  the  ground  in  question,  to  the  common  way  Mesme  c$u. 
leading  to  the  city  of  Norwich.:  and  issue  taken  upon  the  2Cr.599. 
prescription,  and  the  venue  was  taken  from  Bamingham  p^^ption 
and  Coleby,  and  found  for  the  plaintiff;  and  judgment  ^^^^^^* 
was  moved  to  be  stayed  upon  the  motion  of  Richardson, 
because  there  was  no  place  .assigned  where  that  way 
(leading  to  Norwich)  lay,  which  is  now  made   part  of 
the  prescription  and  issue,  and  therefore  must  have  his 
venue  (1)  and  trial,  though  the  material  part  of  the  way 
was  only  whether  it  lead  over  this  ground  or  no,  where 
he  might  have  left,  and  then  the  trial,  if  it  had  been      rigni 
against  that  prescription,  had  been  well.     But  in  HilL  judgment, 
term  the  plaintiff  had  judgment ;  for  though  a  way  must  Accord?*' 
be  pleaded  a  quo  termino  ad  quem^  (2)  because  you  must 
not  go  over  my  grounds  but  to  the  right  place,  yet  be- 
cause here  the  viane  is  from  all  the  places  named  in  the 
record,  the  trial  shall  not  be  avoided  by  a  mere  imagina- 
tion that  the  highway  lay  in  another  town ;  for  it  may  lie 
in  the  same,  and  no  trial  hath  been  voided,  but  where  the 
other  viane  hath  appeared  in  the  record. 

(1)  See  anU  p.  5.  Crow  v.  Edwards  and  note  (I.) 
id)  But  in  an  indictment  for  erecting  a  nusance  in  a  hiffhway  it  is  not 
necmary  to  sUte  the  Unmm  of  the  road.    15  Mass.  240,  Commcoi- 
wealthv.HaU.    See  abo  1  H.  Bla.  353,  Rouae  ▼.  Bardin.    1T.R.570, 
Senhoiise  v.  Christiao. 


Leets  f;^.  Edwards. 

or  copyholds. 


Do&REL  V9.  Andrews.  ^^ 

R«nt  if  Mipanded  hy  the  entiyorthe  loHor  tad  oxpuUioB  of  the  taiiMitftom 
ptrcel  of  the  denuiad  preouMi. 

AcTioH  of  debt  was  brought  by  Mrs  Dorrel  against  ^J^' 
Andrews,  a  knight,  upon  a  lease  made  by  her  to  him  in  |i««..  H«t«. 


S32  BoRMt  ««.  AirAflMEW0. 

[190  a]     tffidt  for  Trutseli  for  setentyive  potthds,  ft  ^oarter^s  fftnt, 
y^t'^sr^^    and  declared  of  a  demhe  d€  itM  itta  iM$inagi0  cOfUM 
maner.  ei  dome  man^xonoH^  cogirit.  p^nammde  Cautt^m 
infra  parochiam  dt  Dunehurch,  ae  omnia  hornM  ter.  Um^  \ 

menta^  fyc.  ^cituat.  in  CoMton*     The  defendant  pleada 
an  entry  and  expulsion  out  of  the  garden  hoase,  and  well, 
though  parcel  of  the  tenements,  <&c.  t  whereapon  Moe ; 
Jttdgmont.       and  the  venue  was  cb  Causton,  intfra  pmrocMam  de  Ikm*  | 

church,  and  the  plaintiff  had  judgment,  notwithstanding  j 

exception  taken  to  the  venue.  (1) 


(1)  Where  the  lessor  enters  wronfirfiilly  into  part  or  the  whole  of  the 
land,  and  expels  the  tenant,  the  ufhiSe  rent  is  suspended  till  the  tenant 
is  restored  to  the  whole  pooooorion.  There  muatj  however,  be  an  Ktinl 
expulsion  or  eviction  or  the  tenant  by  the  lessor,  and  not  merely  an 
entry  or  trespass ;  and,  in  pleadlngf,  such  eviction  of  expulsion  must  be 
sUted.  Thus  where,  to  an  avowry  for  rent,  the  plaintiff  pleaded  that 
the  defendant,  the  lessor,  unlawfully  and  with  force  and  arms,  entered 
upon  the  garden  and  pulled  down  a  summer  house,  part  of  the  demised 
premises,  whereby  he  was  whollv  deprived  of  the  use  thereof,  &o«  with- 
out saying  that  he  was  expelled  or  put  out  of  the  same ;  the  plea  was 
held  bad  on  demurrer,  because  it  stated  a  mere  trespass.  But  it  is  theiv 
said  by  Lord  Mansfield  that  if  the  plaintiff  had  pleaded  an  evictiei^  the 
facts  stated  might  have  been'  sufficient  for  the  jury  to  have  found  a 


verdict  in  hia  tavor.    Cowp.  242,  Hunt  v.  Cope.    See  al^o  j»Me  898,  | 

Reynolds  v.  Buckle.    If  the  lessor  takes  back  a  lease  of  part  ofthe  landy 

the  whole  rent  shall  not  be  suspended ;  but  it  shall  be  apportioned,  unless  i 

the  tenant,  on  such  demise,  reserve  rent,  in  which  case  no  part  of  tiie 

rent  reserved  on  the  first  contract  shall  be  suspended.    Bac.  Abr.  tit. 

Rent.  M.  1. 

If  the  tenant  is  evicted  by  a  third  person,  by  a  title  psranxmnt,  ftom 
the  whole  premises,  before  Uie  day  appointed  for  payment  of  the  lev/L, 
the  lessee  is  discharged  from  the  payment  of  any  part  of  the  rent.  But 
if  hQ  is  evicted  from  part  only,  or  after  rent  is  paymblei  such  eviction  is 
a  dischartre  of  the  rent,  only  m  proportion  to  the  value  of  the  land  evict- 
ed, in  the  former  case,  and  after  the  ouster,  in  the  latter.  15  Mass.  268, 
The  Fitzburg  C.  M.  Co.  v.  Melven.    Bac.  Abr.  tiURent  L. 

A  breach  of  covenant  on  the  part  of  the  lessor  does  not  discharge  or 
suspend  the  rent  Therefore  where  land  was  leased  in  fee,  ana  the 
grantee  covenanted  to  pay  rent, -and  the  grantor  covenanted  that  the 
grantee  should  have  common  of  estovers,  &.c.  out  of  other  lands  of  the 
grantor ;  and  the  grantor  approved  the  other  lands,  whereby  the  grantee 
was  prevented  from  enjoying  the  common,  &,c.  it  was  held  that  Sie  rent 
was  not  thereby  discharged  or  suspended.  11  Johns.  495,  Watts  v. 
Coffin. 

In  debt  for  rent,  the  defendant  may  either  plead  the  entry  and  expul- 
sion by  the  plaintiff,  or  give  it  in  evidence  on  the  general  plea  of^ntl 
debit ;  but  in  covenant  for  nonpayment  of  rent,  he  must  plead  it  spe- 
cially.  1  Saond.205.  n.f2.)  In  an  action  of  debt  upon  an  obligation 
conditioned  for  the  payment  of  a  sum  certain,  and  containing,  by  way  of 
recital,  that  this  sum  is  for  the  rent  of  certain  land,  it  is  no  good  plea 
that  the  plamtiff  jentered  on  the  Imd  and  evicted  the  defbnda&t  Jhde 
p.  130,  St.  John  V.  Diggs. 


Gam  M.  Browhs.  333 

[190  6] 
Gorrs  m.  Browne.  n^^v^w 

If  two  rabtnit  to  an  iwird  of  ill  eavaea,  aad  Ihe  aiMtraton,  on  a  aubaequent  daj, 
^.award  a  relaaao  of  all  actwna  tUl  the  tioM  of  tho  award,  aach  award  ia  good, 
unleaa  thOIre  are  thown,  on  the  other  aide,  caasea  of  action  ariaiiig  between  the 
time  of  reference  and  of  making  the  award. 

GoFFE  Versus  Browne,  upon  an  obligation  dated  23  Feb.  JS^^J^j^?*- 
anno  primOj  to  perform  an  award  of  all  causes  until  the  fas.  Mo.  88& 
day  of  the  date  of  the  bond.     The  defendant  pleaded  ntd-  577.  uau.  9. 
lum  arbitrium.     The  plaintiff  replieth,  that  28  Mar.  anno  hS^^^'b/J' 
2,  they  made  an  award,  ei  super  pnmnissis,  that  Browne  fg^cITarl*' 
should  pay  the  plaintiff  twenty  pounds  at  Mid.  following)  5Sb\teainen?^' 
in  full  satisfaction  of  all  .matters  between  them,  and'that  aeemingiamr 
they  then  should  make,  the   one  to-  the  other,  general  miaaion. 
releases  of  all  matters  between  them ;  and  assigned  the 
breach  for  nonpayment  of  the  twenty  pounds.     The  de- 
fendant demurred  in  law,  because  the  award  did  seem  to 
exceed  the  submission,  being  for  discharge  and  satisfac- 
tion of  all  matters  to  the  day  of  the  award,  which  was 
more  than  was  submitted  ;  for  it  may  be  that  the  arbitra- 
tors mieht  mean  some  part  of  the  twenty  pounds,  in  dis- 
charge  of  those   causes   that  might  arise  between   the 
twentythird   of  February  and   the   twentyeighth   day   of 
March,  which  were  i^ot  within  their  power,  and  so  for 
the  release.     Yet  judgment  nyas  giv.<{j^  for  the  i^ajnti^,  {"ISTSTS^ 
which  must  bq  either  because  de  et  super  pnsmissis  may  s  Co.  98."a.    • 

,  ,  .  1       •         1      '  1  I         2  Cr.  578, 664. 

report  a  restraint  to  the  things  subnutted,  or  else,  that  1  Cro.  sn, 
no  new  causes  shall  be  supposed,  except  they  were  al-  3  cr.  861. 
leged,  (as  in   pleading  of  awards  of  causes  they  do  not 
aver  that  these  were  all,)  or  else,  that  the  award  of  all 
causes  may  be  reasonably  understood  all  causes  submit- 
ted, being  joined  to  de  prtemissis,  and  that  therefore  a 
release  so  made,  should  have  been  a  good  performance 
of  the  award.     See  Tr.  43  Eliz:  Rot.  946,  a  case  much  Award, 
alike ;  debt  by  Barnes  against  Greenly  upon  an  obliga-  seemi^Urger, 
tion  dated  4  Sept.  to  perform  the  award  of  all  causes  till  ^JubmhilS? 
the  day  of  the  date  ;  the  plaintiff  pleads  the  award  de  Roji^'j^j^ir  f 
pramissis,  viz,  of  alfcauses,  till  the  third  day  of  Septem-  «67.*Cr.Ei.*  ' 

I  J-  L  ..,/.,  ..,,       868.  Hutt.9. 

bcr,  and  assigns  a  breach ;  the  defendant  mamtained  the  Judgment. 


394  QowwK  V8.  Baowhc. 

[190  c]     bar,  ui  prius  quod  nuttumfecU  arbiiriumt  and  verdict  for 

^"■^•'v^^^    the  plaintiff  and  judgment.    And  here  the  award  was  a 

«  day  short  of  the  submission ;  and  upon  this  a  writ  of  error 

was  brought,  and'  the  record  removed,  liHit  what  issue  it 

took  I  know  not. 

[191]  These  two  records  we're  showed  upon  an  action  of  debt 

brought  by  Lea  against  Pain,  14  Jac.  Rot.  953.  upon  a 

gj**- J-  Moot  bond  dated  January,  13  Jaco6{,  for  performance  of  an 

208!  Browni.  1.  award  of  all  causes  between  them.    The  defendant  plead- 

R.48 

ed  no  award  made ;  the  plaintiff  replied,  that  in  April 
14.  there  was  an  awtird  made  between  them,  secundum 
farmcmi  candUioniSf  de  ei  super  premissis^  scil.  that  the 
defendant  should  pay  unto  the  plaintiff  twenty  pounds  in 
full  satisfaction  of  all  controversies,  until  the  day  of  the 
award ;  and  that  the  defendant  paid  it  not ;  whereupon 
the  defendant  demurred.     Upon  these  cases  the  court  in- 
clined strongly  to  Lea  the  plaintiff.     And  in  Hill.  15  Jac. 
gave  judgment  to  him.     And  yet  if  the  defendant  had 
paid  the  twenty  pounds,  and  the  plaintiff  accepted  it  ac- 
cording to  the  award,  it  would  have  satisfied  and  dis- 
charged any  trespass,  or  the  like,  done  by  the  defendant 
to  the  plaintiff  between,  the  date  of  the  bond  and  the 
2  Cro.  S68.  8     award ;  for  it  might  be  averred  a  satisfaction  for  it.     And 
Hutt.  29.  Cr.    so  in  thesc  cases  of  award  it  might  have  been  averred, 
^!}Si.^^'  ^  that  some  new  cauie  of  actioii  had  been  grown  since  the 
5cJ.  wi'.^^   bond,  and  made  known,  and  then  the  court  must  have 
taken  knowledge,  that  the  award  |in  that  point  had  not 
warranted  by  the  submission.  (I) 

(1)  An  award  of  a  general  release  of  all  demands  to  the  time  of  the 
award,  is  good ;  for  nothing  new  shall  be  intended  to  arise  in  the  mean 
time ;  and  if  any  new  controversy  or  demand  did  happen  in  the  mean 
time,  the  award,  as  to  that  new  demand  or  controversy,  is  void :  for  that 
was  not  within  the  submission,  and  therefore  it  is  a  good  performance  of 
it  to  tender  a  release  of  all  matters  in  controversy  to  the  time  of  the 
submission,  which  he  is  bound  to  release.  1  Salk.  74,  Simon  v.  GaviL 
See  also  8  T.  R.  575,  BanfiU  v.  Leigh.  3  Gaines  326,  Munro  v.  Alaire. 
2Mod.  909,  Hill  v. Thorn.  1  Saund.  334.  n.  (2.)  Bunb.  850,  Keen  ▼. 
Godwin. 


J 


Gibs  vs.  Jenkins.        Tookbr  V9.  Loane. 
Anon.     Trespass. 

FklM  UtiB  in  dMUntioB,  bM  Aid. 

Action  of  trespass,  quare  vi  ei  armis  bona  et  caiaUaj  tcro,  xrr. 
9iz.  paloSf  raloSf  &c. ;  and  after  verdict  it  was  moved,  that  ^  ^'  ^^'  **' 
ral09  was  no  Latin  word  ;  and  yet  judgment  given  for  the 
plaintiff. 


Gibs  v«.  Jenkins. 

WeUh  words  of  doftbtAil  nMuung,  aftd  ^ieh  tigniiy  to  bear  away,  niher  than  ib 


Gibs  brought  an  action  upon  the  case  against  Evan  Aetionfor 


Jenkins,  for  speaking  of  Welsh  words  in  the  presence  of  Ante  in,  las. 
divers  understanding  the  language,  and  did  set  down  the  19^  ^' 

words  in  Welsh.  Upon  issue  not  guilty,  after  verdict,  wit- 
nesses were  sworn  for  the  signification  of  the  words,  and 
some  affirmed  that  the  words  were  commonly  taken,  and 
so  understood,  for  Mtealingj  which  others  denied ;  but  both 
agreed,  that  the  true  and  proper  signification  of  the  words 
was  hearing  away.  Whereupon  judgment  was  given  j„^|-^„|^ 
against  the  plaintiff.  (1) 

(\\  At  the  present  dny,  it  is  for  the  jury  to  decide  in  what  senee  the 
woras  were  used  by  the  speaker,  and  if  they  were  intended  to  convey  a 
charge  of  stealing,  they  would  be  actionable.  See  mdit  p.  6;  Miles  v. 
Jacobs,  n.  (1.) 


TpoKER  v«.  Loans. 

The  ordinaiy  baa  no  yomet  to  make  diatribvtion,  or  to  take  bond  for  the  diatriba- 
tioo,  of  the  aarplua  of  an  iateatate  eatate. 

6f LBS  TooKER,  a  reader  of  Lincoln's  Inn,  and  Charles,  Moor  r.  864. 
his  brother,  administrators  of  Maude  Tooker,  their  mother,  2?a'i?i«^"* 
by  Serjeant  Harris,  moved  for  a  prohibition  against  Loane ;  ^^^  ^-  ^'  ^ 
and  the  case  was,  that  Maude  had  issue  the  plaintiffs,  and  Crx;ar.6S,m, 

SzS.  Car  S. 

John  and  Thomas ;  and  Thomas  had  issue  nine  children,  cap.  10. 
and  John  three,  and  were  dead,  the  children  being  infants^ 


336  Scarlet  vs.  BtiLSS. 

[191  b]     The  administrators  upon  their  accounts  before  Sir  John 
^■^"v^^^     Bennet,  by  his  madiation,  and  not  judicially,  were  content 
to  make  a  distrtbutien  of  the  e«late  of  the  testators  per 
E^ec*96  S^*  ^^P^^9  ^^^  P^  styffUea,  or  e  converao.  Loane  being  curator 
ordiiwrr  c«b-    ad  lUes  for  the  infants«  appealed  to  the  delegates,  and  a 
tribution  of  the  prohibition  was  granted;  because  the  ordinary  hath  no 
Ti^gF'       power  to  make  distribution  of  the  surplusage,  nor  to  take 
bond  for  it,  by  the  true  meaning  specially  of  the  statute 
32  H.  8.  which  intends  a  benefit  to  the  administrator,  and 
Ante  83.  not  an  unprofitable  burthen,  and  therefore  gives  a  prefer- 

ment to  the  wife  and  next  of  kin,  &c.  (1) 

» : — - 

(1)  This  law  was  altered  by  stat.  ^  and  23  C«r.  2.  c.  16.    See  ante 
p.  83,  Slawney's  case,  and  note  (1.) 


Scarlet  vs.  Stiles. 


Special  juBtificatioo  m  slander,  that  the  wordi  were  spoken  b;  way  of  inTormatian 
to  a  magistrate.   Q«tcr«. 


[192] 

Browni  IRS  ScAALET  brought  an  action  of  the  case  against  Stiles,  for 
these  words,  <  thou  dldat  -steal  a  sack.'  The  defendant 
pl^ded,  that  there  was  a  sack  of  a  man  unknown  stolen, 
and  that  the  common  fame  was,  that  the  plaintiff  had  stolen 
it ;  whereupon  the  defendant  did  inform  Thomas  Kempe,  a 
justice  of  peace,  &c.that  he.hatfa  stolen,  and  in  complaining 

D7. 296.  p.  26.  ^^  infermiag  the  said  justice  thereof,  be  did  there,  in  the 
presence  of  Kempe  and  of  the  plaintiff,  say  unto  the 
plaintiff,  and  of  him,  *  thoa  didst  steal,'  &c. ;  qtue  eat  eadeniy 
&c. ;  whereupon  the  plaintiff  demurred  in  law.  3  Leo. 
107.  (1) 

(1)  Words  used  in  a  course  of  le^al  or  judicial  proceeding,  however 
hard  they  may  bear  on  the  party  of  wnom  they  are  used,  are  not  actionable. 
No  action  is  maintainable,  therefore,  for  words  spoken  by  a  ^Nuty  in  giv- 
ing charge  of  another  to  an  o&0r,ar  in  meferrine  a*GoniplaiBt  before  a 
magistrate.  3  Esp.  R.  32,  Johnson  v.  Evans.  I  Co.  14,  Cutler  and 
Dixon's  case.  80  the  printing  of  a  false  and  scandalous  petition  to  a  com- 
miltee  of  the  bouse  of  ccnmoBs  and  delivering  copies  thereof  to  the 
members  of  the  committee,  being  in  the  order  and  course  of  proceedings 
in  parliament,  is  justifiable.  1  Baund.  131,  Lake  v.  King,  and  n.  (1.) 
a  Aur.  806,  MJey  v*  Young. 


BkcooT  V9.  Ward. 
Bckrie's  Case.      % 


THOMPgON  VS.  Comfort. 

TjrtiMS. 


BiccoT  V9.  Ward.  [193] 

ClM. 

When  a  dam,  etected  neaf  the  ancient  banka  of  a  rirer,  to  hold  the  water  in,  waa 
wftngAilly  cat  np,  a  deelantton  by  the  party  injured  against  the  wrong  doer, 
deacribiag  it  aa  rqKun  cufusdam  rivi,  ia  insufficient.  It  ought  to  be  described, 
de  quadam  ripa,  asiglice  a  dam,  ineludenU  rammpreBdicttim. 

InUr  Biccot  and  Ward,  the  case  was,  thai  one  havinj;  Jr^'**^?*^"* 
an  ancient  water  coarse  or  river  coming  to  his  mill,  and 
the  ancient  banks  of  the  river  being  become  false  and 
hollow,  by  direction  of  certain  justices,  a  dam  was  made 
a  rood  from  the  river  bank,  in  another  mad's  ground,  and 
so  the  river  was  holden  in.  Now  another,  not  owner  of  the 
ground,  cut  up  that  dam,  whereupon  an  action  of  the  case 
was  brought,  and  laid  for  cutting  and  subverting  ripam 
cttjuadam  rivi :  which  coming  to  a  trial  before  me,  after 
evidence,  I  caused  it  to  be  stayed,  lest  it  should  pass 
against  the  plaintiff.  And  now  the  court  held  the  decla- 
ration insufficient,  and  I  gave  direction,  that  he  should 
take  a  new  writ,  according  to  his  case,  de  quadoan  ripOy 
Anglict  a  dam,  includenie  Hvum  pradictum.  It  was  be^^ 
fore  laid  to  the  bank,  time  out  of  mind. 


WlNCHBOMBB  V9.    PcLLESTOKE. 

Proceedings  in  quart  impedit. 


TuFTON  va»  NsviLuc.  ri^fi] 

Star  chamber  may  take  cognisance  of  a  riot,  but  not  ofsolicitatioB  of  chastity. 
43 


WORCESTKB.        HaIX  VS*   WiNCKFSUJ>. 

#  WoRdBSTSB* 

How  proceM  ad  aud,Jud,  in  ater  chambtr  mut  be  wrred. 


Hall  vs.  Winckfeilo. 

Judges  may  Uke  recogninnce  oat  of  tenn  ia  anj  put  ofEngland. 

A  recognizance,  though  not  a  perfect  record  until  entered  upon  the  roll,  is,  after  it 

ia  enrolled,  to  be  considered  aa  a  record  from  the  time  of  ackooiHAdgment. 
Upon  a  recognisance  taken  in  London  and  enrolled  in  Middleaei,  aa  action  maj 

be  brought  in  London. 

Sj^tie'  kfce  Hall  bfought  an  action  of  debt  one  hundred  pounds 

T^'be'^  against  Winckfeild,  and  declared  upon  a  recognisance 

brought  upon  a  taken  before  me  in  Serjeants  inn,  in  Fleet  Street,  London, 

taken  inTon-  out  of  term,  and  laid  his  action  in  London ;  whereupon 

of  t^e  comm^  ^k^  defendant  demurred ;  and  the  question  was,  whether 

f  Brai.69.  ^^^  action  ought  to  be  brought  in  Midd.  where  the  recog* 

Si7  ISnt  4p''  nizance  is  recorded,  or  in  London,  because  the  entry  of 

Lie''  ^'^'  *^®  record  is,  that  the  recognizance  was  acknowledged 

Allen  R.  11  before  m^,  at  serjeants  inn,  in  Fleet  Street,  London,  such 

fityl.  R.  9.  ,  I  •    1  «•  - 

Vaugh.  103.      a  day,  which  was  out  of  term,  ui  supra. 
^^  '  Whereupon  it  was  agreed,  first  that  the  several  judges 

may  take  recognizance  out  of  term  in  any  part  of  Eng- 
land, as  it  was  resolved  quarto  Mar.  upon  view  of  prece- 
dents.    Brooke,  Recognizance  20. 
p"*t'm'M         Next,  it  was  agreed,  that  though  it  were  not  a  perfect 
77.  record,  till  it  were  entered  upon  the  roll,  yet  when  it  was 

[196]  entered  it  is  a  recognizance  from  the  first  acknowledg- 
ment, and  binds  persons  and  lands,  as  a  record  from  that 
time.  (1)  For  it  is  the  acknowledgment  before  the  judge 
that  gives  it  force  of  a  record,  though  the  enrollment  be 
necessary  for  the  testification,  and  perpetuating  of  it. 
P.t06.Yel.  Again  the  books  are,  and  I  agree,  that  if  a  man  recover 
*^^'  damage  or  debt  in  the  common  pleas,  upon  trespass  or 

obligation  laid  in  any  other  county,  if  the  plaintiff  will 
bring  an  action  of  debt  for  the  sum  recovered,  he  must 
lay  it  in  the  county  of  Mid.  and  not  in  the  county  where 

(1)  This  doctrine  is  recognized,  and  the  case  cited  in  3  East  445, 
Hawkins  v.  Kemp. 
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the  first  action  arose  ;  and  the  reason  is  apparent ;  for  he  [196  a] 
must  count  upon  the  record,  by  which  it  appears  to  the  ^-^^^^^ 
court,  that  the  cause  of  this  action  ariseth  in  Mid.  where 
the  judgment  was  given,  and  the  record  for  that  trespass 
that  was  done,  and  that  obligation  that  was  made,  in 
another  county,  is  not  now  the  cause  of  this  action,  but 
the  judgment,  which  hath  made  novationem  corUractus^ 
which  begins  there ;  and  regularly  it  is  true  that  every 
action  must  be  brought  in  that  county  where  by  the 
record  it  appears  the  cause  of  action  began,  which  some- 
times may  admit  an  election  ;  as  where  the  admiral  court  '7Co.2.b. 

- -T  ,  ,  •  .       «  ,  Lieu.  Br.  85, 

Sits  m  Midd.  and  summons  a  party  in  Essex,  the  action  88. 
upon  the  statute  may  be  in  either  of  both  counties.     And 
if  a  man  recover  a  debt  in  the  court  of  Norwich,  and  will 
bring  his  action  of  debt  upon  that  record  in  the  common 
pleas,   he   must  lay  his   action   in  Norwich.      But   now 
observe  this  case ;  the  enrolment  of  the  record  doth  ex- 
press, that  the  recognizance  was  taken  before  me,  at  the 
place  and  time  aforesaid,  by  which,  (as  is  said)  it  was 
a  record  ipso  facto  then  and  there,  and  the  enrolment  of 
it  is  but  a  complement  and  consummation  of  the  same 
acknowledgment  and  record,  and  makes  no  change,  as  in 
the  other  case;  but  because  both  occur  to  the  making  of  it 
a  perfect  record,  it  may  be  that  the  action  may  be  brought 
in  either  county.  (2) 

But  I  am  of  clear  opinion,  that  it  may  be  in  London,  as 
the  first  and  more  worthy  part  of  the  act :  and  therefore 
see  5  Mar.  Brooke,  lieu  85,  where  it  is  resolved  by  all  the 
prothonotaries,  that  a  scire  fac.  upon  such  a  recogniz- 
ance, shall  be  directed  to  the  sheriff  of  London,  and  not 
of  Mid.    ^And  Gager  cited  a  precedent,  that  upon  a  judg- 
ment given  in  the  common  pleas  at  Hertford  term,  and  ^°*'i;^V« 
the  records  brought  hither  after,  yet  the  scire  fac.  went  S37.  Cr.  Jic. 
to  the  sheriff  of  Hertford,  and  not  to  the  sheriff  of  Mid-  si/Yei.sis/ 
dlesex ;  whereof  the  reason  must  be,  because  in  the  record 
itself  it  appeared,  that  the  judgment  was  given  at  Hert- 

(2)  See  7  Mam  340,  Johnson  y.  Randall.  9  Mass.  520,  Commonwealth 
V.  Downey.  2  Johns.  Ca.  38],  Barnes  t.  Kenyon.  Petit  v.  Carmauii* 
Ih,  9  Johns.  259,  BTGill  v.  Parriyo. 


ford;  and  the  like  xeaJaiOB  13  in  this  case*  But  if  the  entry 
of  the  record  were  general,  that  the  recognizances  w#jre 
taken  before  me,  it  should  be  understood  in  eoort,  and 
then  the  action  were  to  be  l^rought  in  Mid*  See  IB-E.  4. 
18.  24  E.  3.  23,  73,  22  H.  6.  38.  Br»  lieu.  39,  36,  and 
Brief  191, 


Blount's  Casb. 

A  common  recovery  tuffered  by  an  infant,  by  permitaion  of  the  poort,  ia  not  Toid 
inlaw. 

Common  re-         Memorand.  that  it  pleased  his  majesty,  by  his  letters 

covery  asamat  •  •  i 

the  infant.  Under  his  privy  signet  and  sign  manual,  bearing  date  26 
6.  r,'s.2W  Novem.  in  the  fifteenth  year  of  his  highness's  reign,  to 
j^'kl'ct'nt  signify  unto  me,  and  my  fellow  justices  of  the  court  of 
HetLiiu^lj.  common  pleas,  that  he  had  been  humbly  petitioned  by 
t^^^**^*'"  Mountjoy  Blount,  being  under  the  age  of  twen^one  years, 
384.'io  Co.  43.  as  well  by  himself  as  his  friends,  kindred  and  feoffees, 

a.  Styl.  246.  '      ,  . 

Bridgment,  76.  into  whose  .custodv  the  latc  deceased  earl  of  Devonshire 

S  Cro  3S3 

472.  LeyV.       did  commit  his  estate  in  trust,  that  he  would  declare  untp 

Dam    Q9    tt^  

8.  c.  Cr.  Cv.    US  his  liking,  that  he  might  be  admitted  to  suffer  a  com- 
807.Syd.32i.    ^^^^  recovery  of  the  manor  of  Wanstead  for  the  payment, 
of  debts,  and  in  further  advancement  of  his  own  means, 
to  the  use  of  the  earl  of  Bupkingham,  which  his  majesty 
by  his  said  letter  did  accordingly. 
18yd.  321.  Now,  though  we  did  never  hold^such  recovery  very 

unlawful,  nor  void  in  law,  yet  we  have  refused  many 
motions  of  that  kind,  as  holding  it  very  inconvenient ;  but 
conveniency  is  discerned  by  circumstances.  And  there- 
fore I  acquainted  my  brethren.  We  determined  that  I 
should  send  for  the  young  gentleman  himself^  and  exam- 
ine him  sole  and  secret,  of  the  reasons  of  this  recovery, 
and  of  his  own  free  will ;  which  I  did ;  and  he,  being 
eighteen  years  of  age  or  thereabouts,  satisfied  me  of  his 
[197]  own  good  liking,  and  that  he  did  conceive  it  to  be  neces- 
sary for  his  estate  ;  yet  not  herewith  contented,  I  caused 
the  earl  of  Southampton,  the  lord  Davevs,  and  master 
Wakeman,  the  persons  to  whom  the  world  knew  h^  and 
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his  estate  were  committed  in  trusty  and  that  tbey  had  [1^  a] 
worthily  performed  it.  And  calling  them  into  the  open  ^"^'>^''^ 
court,  and  questioning  with  them,  they  confessed  to  ua 
all,  that  it  was  necessary  for  the  young  gentleman,  and 
for  his  good,  of  their  knowledge,  to  part  with  this  things 
and  that  therefore  they  had  made  means  to  his  majesty 
for  this  letter  in  that  behalf:  whereupon  the  recovery  was 
passed  openly  at  the  bar,  the  last  day  of  this  Mich,  term* 
against  master  Blount  in  person ;  and  the  earl  of  South- 
ampton, the  lord  Davers  and  master  Wakeman  were  ad- 
mitted his  guardians. 

Brownlowe  and  Waller,  prothonotaries,  gave  me  a  note  icro.sor. 
of  the  like  recovery  against  infants,  M.  23  H.  8.  Rot. 
441.  P.  38  H.  Rot.  128.  T.  26  Elis.  Rot.  17.  M.  26 
&  27  Eiiz.  Rot,  45.  &.  72.  P.  42  Elix.  Rot.  1.  dt  63.  44, 
45,  69,  70,  89,  91,  94.  P.  32  Elix.  Rot.  60.  T.  38  Elis. 
Rot.  41.  H.  40  Elis.  Rot.  62.  M.  41  &  42  Eliz.  Rot. 
J  3.  M.  34  &e  35  Elix.  Rot.-  166.  pro  Zouch.  M.  39  & 
40  Eliz.  Rot.  82.  &  173.  M.  41 -dt  42  Eliz.  Rot.  29  &. 
156.  <b  72.  Tr.  4  Eliz.  Rot.  2.  M.  42  &  43  Eliz.  Rot. 
173.    Tr.  43  Eliz.  Rot.  21.     P.  41  Eliz.  Rot.  112.  &  124. 


1  Lao.  Sll. 


Brickhead  v9.  Archbishop  or  York.  Q^artHMed 

IT  it  appears,  bj  the  plaintiff's  replication  to  an  insufficient  plea,  that  he  had  no 
canse  of  action,  at  the  time  of  commencing  his  suit,  he  cannot  have  judgment. 

Plaintiff  may,  in  bis  replication^  in  some  cases,  traterae  the  plea  and  assign  a  breach, 
or  add  matters  merelj  in  support  of  his  count,  without  doplicitj. 

If,  in  debt,  the  defendsnt  pleads  tender  and  uncore  prist,  the  plaintiff  may  accept 
the  money ;  and  if,  in  dower,  the  tenant  pleads  tUtimte  of  charters,  the  demand- 
ant, deliTering  in  the  charters,  may  have  judgment  j  and  in  debt-againet  an  eie* 
cutor,  if  he  pleads  rieti  erUre  nuitiw,  the  plaintiff  may  have  judgment,  fuastd.  ac- 
cid. :  but  if,  in  these  cases,  the  plaintiff  take  issue  on  the  plea,  and  it  is  found 
against  him,  it  is  a  final  bar. 

If  a  treapsM  be  committed  by  two,  and  in  an  action  against  one  of  them  only,  the 
plaintiff  declares  that  the  defendant,  toUh  the  other,  committed  the  trespass,  his 
writ  shall  abate. 

Robert  Brickhead  brought  a   quare  imped,   against  i  RoU.  ida, 
Toby,  archbishop  of  York,  and  Alexander  Cooke,  clerk,  for  oSltoy. 
the  vicarage  of  Lees ;  and  shows,  that  divers  persons  were 
Beised  of  the  advowson  of  the  vicarage  in  fee,  and  pre- 
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[197  b      Bented  Robert  Cooke,  and  then  brings  down  the  advowson 
^■^^Y^^^    to  the  plaintiff,  and  then  shows,  that  by  the  death  of  Rob- 
and  no'^Storb-  ert  Cooke,  the  vicarage  voided,  and  it  appertained  to  him 
aeSoB.  ^'^    *  ^o  present,  and  the' defendants  disturb  htm^  to  his  damage 
of  fojur  hundred  pounds.    The  archbishop  pleads,  that  the 
beforacftUMof  vicarage  is  within  his  diocess  of  York,  and  that  he  claims 
action  given,    nothing  in  the  vicarage  or  ad vowson  thereof,  but  admission, 
&c.  as  ordinary  thereof;  but  further  he  says  qmod  bene  ei 
verumesty  and  confesseth  all  Uie  titles  as  the  plaintiff  hath 
laid  it,  and  that  the  church  voided  by  the  death  of  Robert 
Cooke,  and  that  it  belongeth  to  the  plaintiff  to  present,  as 
he  supposeth.     But  he  saith  further,  that  the  said  Robert 
Cooke  died  1  Jan.  an.  12  Jac,  acpro  eo  quod  eademvica- 
ria  eccleaia  prad.  vacavU  per  tempua  semestre  post  mor^ 
tem  prted.  Roberti  Cooke  nulla  idonea  persona  ad  eandem 
tncartam,  per  prafatum  Rob.  Brickheady  infra  iempus  U- 
ludy  prasentata,  idem  archiepis.  adtunc^  ^c.  ordinarius^ 
Sfc.  post  tempus  semestre  iUud  eUtpswn  scilicet  23  Dec. 
anno  13  Jac.  jure  suo'ordinario,  contuKt  prod,  vicariam 
prafato  Alexandra  Cooke^  et  eum  instiiui  et  inducifecii, 
prout  ei  bene  licuit ;  et  hoc,  ^c. ;  unde  pitit  judicium  ri,  ^c. 
alksq.  speciali  impedimenta  in  persona  «tia  in  hoc  parte 
assignato  actionem^  ^c.  habere  debeai  versus  eum.    And 
Alexander  Cooke,  the  other  defendant,  pleads  by  con- 
fession of  the  plaintiff's  title,  and  the  collation,  d^c.  by 
lapse  altogether  as  the  archbishop  ;  unde  petit  judicium^ 
&c.     The  plaintiff  replies  to  the  archbishop,  and  con- 
fesseth that   the   church   voided  I   Jan.   12  Jac.  by  the 
death  of  Robert  Cooke,  and  that  the  church  remaining 
void,  he  did,  after  the  first  of  January  and  before  23  Dec. 
an.  13  Jac,  and  within  six  months,  that  is  to  20  May,  161^5, 
by  his  writing   sealed  with  his  seal,  dated  the  twenty- 
seventh  of  the  same  May,  present  unto  the  said  archbish- 
op, &c.  one  Richard  Middle  ton,  his  clerk,  praying  him  to 
admit  him  to  the  said  vicarage,  which  he  refused  to  do ; 
a  and  afterwards,  viz.  the  thirtieth  day  of  the  same  May,  did 

collate  it  unto  Alexander  Cooke,  et  hoc,  fyc. ;  unde  petit 
judicium  et  dampna  sua  occasione  pradict.  impedimenti 
prctd.  archiep.  fiec  non  bre.  eidem  archiepiscopo  sibi  adju- 
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dicari;  and  mak^s  the  same  replication  to  the  plea  of 
Alexander  Cooke,  the  clerk  :  and  they  both  demur  several- 
ly, upon  the  several  replications,  and  show  for  cause  that 
they  do  contain  double  matter,  and  are  uncertain. 

As  to  the  cause  of  demurrer  expressed,  namely  the 
doubleness  of  the  plea,  after  divers  arguments  on  both 
sides,  the  court  was  of  opinion,  that  the  plea  was  not 
double.  The  doubleness  or  trebleness  was  supposed  in  that  [ld8] 
the  plaintiff  assigned  his  presentation,  and  a  refusal  of  his 
clerk,  and  a  collation  by  the  bishop  of  his  own  clerk.  But 
it  was  holden  by  the  court,  that  the  only  material  part  of 
the  plaintiff's  replication  was,  that  he  had  presented  a 
clerk  ;  for  the  substance  of  the  defendant's  plea  was,  that 
the  plaintiff  had  not  presented  any  clerk  unto  him  within 
the  six  months,  and  that  he  had  afterwards  collated. 

Now  to  this  the  replication  says,  that  he  did  present  poit.  sss. 
within  the  six  months,  so  there  is  a  perfect  negative  and 
affirmative,  which  makes  the  issue ;  but  yet  the  plaintiff 
must  add  a  refusal,  to  make  good  the  disturbance  laid,  and 
then  the  plea  is  complete  ;  like  unto  the  case  of  an  action 
of  debt  upon  an  obligation  to  perform  an  award,  and  the 
defendant  pleads  no  award  made  ;  the  plaintiff  shows  the 
award,  which  makes  the  issue ;  yet  he  must  add  a  breach, 
which  though  it  be  not  issuable,  yet  it  is  so  material  a  form,  YeW.  u,  15S. 
that  the  plaintiff  hath  no  cause  of  action  without  it ;   and  sso^m. 
therefore  cannot  have  judgment  without  it  r  and  therefore 
if  it  be  omitted,  and  the  defendant  demur  generally,  I  am 
of  opinion,  clearly,  that  he  may  take  benefit  of  it.    And  if 
in  such  omission  the  issue  were  taken  award  or  not,  as  it 
must  be,  and  the  award  found,  yet  the  plaintiff  could  have  ^J^- 1^* 
no  judgment,  notwithstanding   the  statute  o{  jeofails.  (1) 

Note ;  the  words  of  the  stat.  of  demurrers  the  right 
{viz.  of  actions)  must  appear  to  the  court ;  otherwise  in 
case  of  mere  form,  not  of  substance  to  the  action.  Now 
the  addition  of  collation  in  this  case  is  but  a  matter  of 
aggravation  and  surplusage  ;  (2)  thus  far  it  went  before  it 
was  discovered  that  the  presentation  and  refusal  was  laid 

(1)  Vide  ante  53,  Foster  v.  Jackson,  n.  (4.)  16  Muss.  l,Key  v.  Goodwin. 

(2)  Vide  Archbold's  CivU  Pleading  272.  ace.  Post  233,  Heard  v. 
BackervUle.    1  Saund.  103,  n.  (1.)   Yely.  153,  Barret  v.  Fletcher,  n.  (1.) 
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[19d<^  29  Mail.  And  the  writ  bearing  te^e  9  Mmii,  so  as  how- 
""^"v**^  soever  there  was  a  general  disturbance  laid  in  the  deeJar- 
ation,  yet  the  true  disturbance,  whereby  the  plaintiff  in* 
tended  to  maintain  his  action,  was^one  after  die  action 
was  brought.  Whereupon  I  was  and  am  of  clear  opinion, 
that  judgment  must  needs  be  given  against  the  plaintiff; 
for  right  and  wrong  are  the  mother  of  actions;  and  there* 
fore  no  action  can  be  brought  witbont  laying  a  wrong 
done  before  the  action,  neither  can  there  be  any  fiilL  and 
perfect  recovery  be  had  regularly,  without  convicting  the 
defendant  of  a  wrong ;  I  say,  a  full  recovery,  and  regular- 
ly ;  becaose  in  some  special  cases,  a  man  may  obtain  the 
end  of  his  suit,  in  some  sort,  without  conricting  the  defend* 
ant  of  wrong  ;  but  that  must  be  in  a  special  and  regular 
form,  but  never  without  a  wrong  supposed  ;  as,  for  exam- 
ple, in  this  very  case. 

The  plaintiff  lays  down  his  title  to  the  advowson,  and 
the  avoidance,  and  the  disturbance.  If  in  this  case  the 
bishop  say,  that  he  claims  nothing  but  as  ordinary,  and 
demands  judgment,  if  without  special  disturbance,  Ac. 
Now  the  plaintiff  hath  an  election  either  to  take  his  writ 
to  the  bishop,  or  to  retain  and  prosecute  his  action  on  a 
final  judgment :  if  he  pray  his  writ  to  the  bishop,  he  shall 
have  it  to  the  same  bishop  ;  for  it  doth  not  appear  to  the 
court  that  he  was  a  disturber ;  neither  shall  the  bishop 
be  amerced,  but  the  plaintiff,  pro /also  clamore. 

This  form  is  proper  to  this  action  and  some  few  others, 
(whereof  I  shall  speak  ;)  and  the  form  and  nature  of  this 
action  doth  well  bear  this  proceeding ;  for  the  writ  being 
quod  pormUtai  ipsum  praMeniarSf  &c.,  et  unde  eum  tm* 
pedit^  d&e.  and  the  defendant  comes  in,  and  sfdih  in  efiect, 
*  1  suffer,  and  do  not  hinder  you,  to  present.' 

The  cause  is  at  an  end  if  the  plaintiff  will,  and  he  may 
pray  and  take  the  effect  of  his  suit,  which  is  presentation, 
and  no  damage,  because  the  defendant  is  not  convicted  of 
any  wrong. 

But  now  if  the  plaintiff  will  not  accept  that  reddition, 
but  choose  rather  to  make  a  full  and  final  recovery,  then 
doth  he,  (as  in  all  other  cases  of  election)  forsake  and 
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lose  thQ  benefit  of  the  former,  and  stands  to  the  hazard  of   {198  6] 
Ihe  latter,  to  have  either  a  total  recovery,  or  a  total  bar.     ^-^■v^-'^ 

So  that  if  he  assign  a  special  disturbanoe,  and  it  be 
tried  against  him,  he  is  to  be  barred.     Like  unto  this,  if 
a  man  bring  an  action  of  debt  upon  an  obligation  of  twen- 
ty poands,  for  the  payment  of  ten  pounds  at  a  day  past, 
and  the  defendant  plead  tender  at  the  day,  and  uncore      [l^^l 
prUi^  offering  it  in  court,  the  plaiiatiff  may  accept  it,  and 
there  is  an  end  j  but  if  he  will  proceed  to  a  full  recovery  ^  ^SljPiel 
of  the  forfeiture,  and  deny  the  tender,  and  that  be  found  ^,07"^   c>. 
against  him,  all  is  lost.  (3)     So  in  dower,  if  the  tenant  J<^-  6^> 
plead  that  the  demandant  detains  evidence,  the  demand- 
ant, delivcrmg  in  the  evidence,  may  have  judgment  main^ 
tenant*    But  if  she  will  deny  the  detainer  of  the  evidence, 
and  that  be  found  against  her,  she  shall  lose  her  dower. 

So  in  the  case  of  dower  brought  against  a  guardian  in  Ant.  i^ 
ebivalry,  who  pleads  the  detainer  of  the  heir  his  ward. 
S0  m  the  case  of  an  action  of  debt  brought  against  an 

(3)  The  doctrine  in  the  text,  that  where  the  plaintiflT  ta&ecr  issue  on  a 
fiiea  of  tender,  and  it  is  foimd  against  him,  it  will  bt  a  final  bar,  is  sup- 
ported by  several  authorities.  L^d  Coke  says  that,  if  upon  such  plea  of 
tender  and  frofirt  in  curia  of  the  money,  *  the  plaintiff  will  not  receive 
it^  bitt  take  k»ue  on  the  tender,  and  the  same  b'e  found  agaiasi  him,  he 
hath  lost  the  nNQoey  forever.'  Co.  Lit  207.  a.  So  Salk.  507,  Elliot  v. 
Callow.  '  If  a  man  pleads  a  tender  and  uncore  prigt^  and  pays  ttie  money 
into  court,  and  the  plaintifir  takes  issue  on  the  tendbr^  and  it  is  found 
against  him,  ttie  defendant  shall  have  the  money/  See  also  1  Boa.  ^ 
Pol.  334.  n.  (b.) 

But  eeneraUy^  if  mcmey  be  brought  ioto>  eoort  on  a  plea  of  tender,  the 
plaintiff  ia  entitled  to  it,  though  he  should  afterwards  be  nonsuited,  or 
there  should  be  a  verdict  agamst  him  upon  any  point  other  than  the  ten- 
der. Thus  in  oisumpsUf  upoA  a  plea  of  tender,  and  issue  kuned  on  a 
subsequent  demand  and  reiosal,  which  was  found  for  the  de^ndant ;  the 
eourt  held  that  the  plaintiff  waa  entitled  to  the  money  tendered  in  court. 
2  Str.  lOS^,  Cox  v.  Robinson.  Sa  whei^  the  plainlin  lepUed  Uk  a  similar 
plea,  an  original  aued  out  on  a  particular  day,  and  that  the  money  was 
not  tendered  before  that  day,  the  court  beld  that  the  plaintiff  had  a 
right  to  take  the  money  out  of  couit ;  and  BuUer  J.  remarked  that  ^it 
was  perfectly  certain,  that,  whatever  became  of  the  action,  the  pia'mtiff 
would  be  entitled  to  the  money.'  1  Boa.  &  Pn).  333,  he  Grew  v.  Cook. 
Nor  wiM  the  eeart  order  any  part  of  tlie  oioney  to  be  restored  ta  the  de« 
fendant,  though  he  ma^  have  paid,  through  mistakt^  a  larger  sum  than 
^e  amount  of  the  plaintiff's  demand,  if  no  frand  or  deceit  was  practised 
upon  him.    St  BO0.  &.  Pul^  392,  Vaughaa  Vk  Barnes^    See  1  Saund.aa^ 

».  (2.) 

If  issue  be  joined  on  a  plea  of  mo  fUMtt^f  and  found  foe  the  defbndant^ 
the  phaaliff  is  fottever  barred.    3  T.  E.  691,  per  Butter  J.,  Erving  v.  1^ 
lera.    Gona  Dig.  Pleader^  2 IX  9.    Ceo.  Car^  073^  Dorchestet  Vs  Wchl^ 
4< 
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[199  a]  executor,  who  pleads  rien  entre  mains ^  and  indeed  hath 
^^"^''"^^  .  then  nothing  ;  yet  the  plaintiff  may  have  judgment  for  bis 
debt,  presently  to  be  had  by  sd.  fac.  when  goods  shall 
come  to  his  hands.  1  Syd.  448.  Accord.  B  Co.  134.  Ac- 
cord. Et  si  assets  sont  trove  solemente  ah  parte  de  dAij 
judgment  p.  intire  debt  e  bone.  1  Cro.  167.seaM  1  Cro. 
373.     1  Leo.  68.     Swinb.  329. 

Shipley*s  case,  Co.  lib.  8.  134.  But  if  he  will  proceed 
to  prove  assets  presently,  and  that  be  found  against  him, 
he  shall  be  barred  forever ;  and  yet  there  i^as  a  due  debt, 
and  that  in  efiect  confessed. 
8  Co.  134.  a.  So  in  the  writ  of  mesne;  if  the  defendant  plead  not  de- 
strained  in  his  default,  the  plaintiff  may  have  judgment 
for  his  acquittal  presently  :  but  if  he  will  proceed  to 
prove  that  he  was  destrained  in  his  default,  and  fail,  he 
8C0.M.C0.L.  gj^^jj  (^^  barred.     So  in  a  Warrantia  Chartasy  ^c. 

Now  then,  clearly,  to  make  a  final  recovery  in  a  quare 

impedit,  you  must  prove  unto  the  court,  or  at  least  make 

a  sufficient  allegation  of  a  just  cause  of  action,  which  is  a 

disturbance  by  the  defendants,  or  one  of  them,  before  the 

action  brought ;  wliereas  in  this  case  it  appears,  that  the 

disturbance,  whereupon  you  would  maintain  your  action, 

was  made  afler  the  writ  brought ;  and  that  which  makes  it 

the  worst  against  you  is,  that  this  appears  of  your  own 

showing,  whereof  it  is  regularly  true,  that  if  the  plaintiff 

will  himself  discover  to  the  court  anything,   whereby  it 

may  appear  that  he  had  no  cause  of  action  when  he  com- 

i3i.'paiin.dS4!  menced  it,  his  writ. shall  abate  ;  (as  if  he  will  demand  a 

Crp70.™'Ro*  debt,  or  distrain  for  .a  rent  before  the  day  of  payment;) 

''^  of  his  own  showing,  it  is  against  him. 

Ant.  164.   11        ^^y  more,  if  of  his  own  showing,  though  he  had  cause 

Ctr.mi  Le.  of  action,  yet  it  was  in  another  manner,  it  will  be  against 

lion^^  **•  ^  him.     And  therefore  if  four  commit  a  trespass,  (which  in 

its  nature  is  joint  and  several,)  yet  if  the  plaintiff  will  bring 

his  action  against  one  only,  and  declare  that  he,  with  the 

other  three,  did  the  trespass,  his  action  shall  abate ;  (4) 

(4)  It  was  formerly  held  that  if  the  plaintiff  himself  showed,  in  his  de- 
claration or  other  {heading,  that  the  Uni  was  committed  by  the  defendant 
jointly  with  othen,  tho  action  should  abate  ;  but  this  doctrine  seems  to 
be  virtually  denied  by  later  authorities.  Salk.  31,  Child  v.  Sands. 
6  T.  R.  766.  Addison  v.  Overend.    1  Saund.  291.  d.  n.  (4.) 
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but  if  he  had  brcNight  his  action  against  one  alone,  and  1^99  ft] 
the  defendant  had  pleaded  that  he  with  others  did  the  ^-^"^^"^ 
trespass,  and  that  the  plaintiff  had  released  to  the  other, 
and  the  fdaintiif  deny  the  release,  whereby  he  doth  in  a 
manner  confess  that  the  others  were  joint  trespassers,  yet 
this  action  shall  not  abate.  But  you  said  that  the  plaintiff 
had  laid  a  disturbance  well  in  his  count,  which  is  supposed 
true,  and  done  before  the  action  brought,  and  that  the 
defendant  had  pleaded  an  insufficient  bar  to  it ;  for  he  hath 
neither  denied,  nor  confessed  and  avoided  the  disturbance 
laid  ;  for,  the  cblletion  after  the  writ  is  no  answer  :  and 
therefore,  say  you,  judgment  ought  to  be  given  against  the 
defendant ;  which  is  true,  if  the  plaintiff  had  rested  upon 
the  bar,  and  demurred  upon  iU 

But  it  is  regularly  true  in  law,  that  if,  upon  the  whole  i  sund.  285. 
record,  it  appear  that  the  plaintiff  had  no  cause  of  action,  [^*|V^».^b.' 
and  specially  of  his  own  showing,  that  the  court  shall  ^^^^i  ^^qI' 
never  give  judgment  for  him,  however  the  defendant  had  «•  i>.   Co.  a. 
misdemeaned  himself  in  his  pleading;  for  meliorest  cof^  isd!  icr.'aoo! 
diiio  possideniiSf  and  the  defendant  is  safe  if  the  assail-  5J0. 
ant  miss  him  ;  for  vana  est  sine  virilma  ira.     Ridgwaye's 
case,    Co.  lib.  3,   52,  and  Burton's    case.  Coke  lib.    5, 
69.     A.  brings  an   action   of  debt   upon    an   obligation 
against  £.,  who  pleads,  that  it   was  upon  condition  he 
should  perform  the  award  of  two,  and  that  they  two  and 
a  third  made  no  award.    This  is  nought.    But  if  the  plain-  Yei.  iss.  Cr. 

Jtc.  SSO. 

tiff  do  allege  award  by  the  two,  or  by  the  three,  and  al- 

ledge  not  also  a  breach,  whereby  it  may  appear  to  the 

court  that  he  had  a  cause  of  action,  he  shall  never  have 

judgment.  And  yet  it  was  not  the  chief  matter  of  his  plea, 

nor  issuable,  and  the  declaration  was  full  and  perfect ;  but 

that  was  but  the  beginning  of  a  plea,  and  the  court  must      [200] 

judge  of  the  whole,  whereof  the  declaration  is  but  a  kind 

of  surmise.     But  when  the  defendant  had  pleaded  in  bar, 

so  that  both  parties  are,  heard  in  part,  then  the  replication 

and  other  pleading  bring  the  whole  case  to  maturity,  and 

then  the  court  sees  the  truth  of  the  whole  case,  and  not 

before. 
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[200  a]         Now  to  a  question  ^ich  hath  been  ttiried,  and  is  of 

^"^'^'^^      good  use  for  learning,  though  it  ^ooeiude  not  td  the  judg*^ 

ment  of  the  case,  I  will  speak  a  word. 

Conation  by  n       Suppose  the  case  to  be,  that  I  have  right  to  present  to 

incu^^/hiTJ^.^  an  advowson,  but  I  present  not,  nor  am  any  way  disturbedy 

ingthe  suit.      ^^^  ^]^^  cliBrefa  remains  void  and  open  to  me ;  but  before 

the  six  months  incurred,  or  before  coliatien  made  by  Ae 

ordinary,  I  bring  a  quare  Unped.   pgainst  bim,   whether 

now  the  ordinary  be  debarred  of  presenting  by  lapse, 

hanging  the  writ  ? 

I  am  of  opinion  that  he  is  not  debaittd. .  And  Crst,  it 
were  a  case  fiill  of  mischief  that  the  ordinary,  bearing 
himself  never  so  justly  and  sincerely,  should,  against  law 
and  reason,  be  subject  to  causeless  notions  and  charges, 
and  defrauded  of  his  due  lapse,  and  the  ohiirch  kept  void, 
eccleaia  viduata^  by  the  fraud  of  the  patron,  by  a  ftaodu* 
lent  action,  aa  long  as  he  list.  For,  if  he  brought  no  ao* 
tion,  the  lapse  should  run ;  and  now  by  bringing  of  a 
feigned  action  he  shall  stop  the  lapse  in-  the  ordinaiy,  and 
by  consequence  it  will  not  come  to  the  ordinary  aorto  the 
king ;  but  now  examine  the  roason  and  the  authorities. 

Can  there  be  anything  more  unreasonable  than  that  a 
man  should  make  benefit  of  an  nnjuat  sait,  as  the  plaintiff 
should  ?  Or  be  punished  doing  nothing  amiss,  or  against 
his  office,  as  the  defendant  should } 

But  you  will  say  to  me,  it  is  an  effect  of  law,  and  «r#- 
cii^io  juris  non  habet  it^vrUxm.  For  when  the  bishop 
comes  in,  he  is  charged  by  the  declaration  with  the  dis^ 
turbance,  which  if  he  do  not  avoid,  he  shall  be  taken  as  a 
disturber,  and  then  indeed  he  cannot  collate,  or  his  c(ri- 
latee  shall  be  removed.  Therefore,  if  when  he  doth  ap^ 
pear  he  doth  but  cast  an  essoin,  though  that  do  not  make 
him  a  disturber  to  maintain  the  writ,  because  it  is  after 
the  writ,  yet  it  fasteneth  upon  him  the  charge  of  the  dis^ 
turbance  laid  in  the  declaration,  ao  that  he  shall-  not  be 
received  after  they  plead  ne  diBturba  poBj  or  the  ordinary 
plea  which  amounts  to  as  much  ;  for  that  plea  pretending 
innocency,  must  (as  all  other  the  like  pleas)  be  offered 
the  first  day,  upon  the  appearance  ;  for  delay  makes  him 


aocml,  and  sd  is  qppo$iivm  in  9hject6^  Then  again  if  the  [900  b] 
ordinary  plead  his  own  plea  of  acquittal,  amounting  to  ^^^"^^'^^ 
ne  dUturba  pas,  the  plaintiff  may  pray  a  writ  to  the  bisii^ 
op,  and  so  remove  his  clerii,  because  be  comes  in  hangitig 
the  writ ;  and  thus  it  is  a  dilemma  made  by  taw,  and  sot 
by  fraud  of  the  party.  And  the  rule  in  the  iteg.  fo.  31.  ii 
so;  t^t  if  tke  diocesan  be  named  defendant  in  the 
fnore  impedUf  he  shell  never  present  by  lapse. 

To  this  I  answer,  that  if  the  bishop  do  not  plead  a<> 
cording  to  his  innocency,  thut  the  proceeding  shall  be 
againet  Jiim,  and  the  consequence  of  it  as  against  a  die. 
turber.  BfUt  if  he  plead  that  he  did  not  disturb,  which 
is  true,  it  shall  be  taken  aceocding  to  the  case,  that  he 
did  not  disturb  before  the  action  brought,  neither  unlaw*- 
fully  nor  by  lawful  collation ;  but  it  can  never  be  undeiv 
stood  to  deny  or  renounce  any  actual  collation  since  ;  for 
if  he  should  plead  that,  it  were  vain  and  to  no  purpose, 
{uB  it  hath  been  said.) 

*  Now  then,  if  he  did  not  disturb  before  the  writ  pur-  ^^J^J;*^^*''* 
cfaaaed,  and  therefore  hath  sot  despoiled  himself  of  his  bishop,  in  thia 
right  of  eoll&tion  in  his  due  time,  and  then  collates  by  be  with  the 
lapse,  lawfiilly,  when  bis  time  comes,  when  the  patron  hath  lb!^er^. 
wilfolly,  and  Without  his  fault,  sttreeast  his  time,  and  then  ^^^r"^ 
pleads  that  he  chiims  nothing,  but  as  ordinary,  iic.  without  ^^^^^*^ 
nsentioninir  his  collation  hannnff  the  writ,  because  it  is  of  disturbers. 

.  y       .1       1^  I  .  1  ^        .  ,         .     ,       ,    .      r  Note,thatthe 

impertinent,  (as  it  hath  been  said,)  neither  mdeed  do  i  see  ordinary's  plea 
kow  he  can  be  received  to  plead  it,  no,  not  by  the  way  of  ^e  paWs^ 
saving  it  by  protestation,  as  upoil  attornment  to  save  hS^ovnt^one^, 
privilege  of  waste.  But  certainly  it  is  not  necessary,  ^SimS^' 
though  upon  such  plea  the  plaiatiff  may  have  a  writ  to  the  ^^  *t^^^ 

were  Detore. 

bishop,  he  may  perhapb  be  campellabiie  to  admit  the  clerk  neither  dis- 

of  the  plaintiff  in  obedience  to  the  writ,  but  yet  it  shall 

not  woil£  a  removal  of  the  bishop's  clerk,  but  he  shall  re^      [201] 

tain  the  benefice,  as  having  the  better  right.     Like  unto 

the  case  and    reason  where  A.  brings  a  quare  imped,  jac.  93.'  Co.* 

against  B.,  and  hanging  the  suit,  a  stranger  presents,  and  ^- ***•*•• 

his  clerk  is  instituted,  &c.    And  then  A.  hath  a  judgment 

against  B.  and  a  writ  to  the  bishop  non  obstante  reclptm^- 

tione.     B.  the  bishop  shall  receive  the  clerk  of  A.  without 
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[201  a]  disputing  the  right  of  A.  and  C. ;  but  yet  if  C.  have  better 
''"^"^^'^  right  to  the  patronage,  his  clerk  shall  retain  the  benefice  ; 
and  so  e  converao. 
*Note,  thatit  *  Bttt  uow  I  put  another  case.  *If  my  church  become 
the  presenta-  void,  and  1  present  to  the  bishop,  and  so  also  doth  another 
ta^be^^ulhe"'  ^^at  hath  no  right,  in  which  case  the  bishop,  though  he 
of^tfiTpa'wI^  may  receive  at  his  peril,  yet  doth  (as  he  may  laivfully  do) 
clerk  that  pre-  refuse  to  rccoive  either  till  the  riirht  be  inquired,  without 

■ents,  which  ,  ... 

intities  him  to.  doing  himself  any  act  of  disturbance ;  in  this  case,  if  the 

the  quare  tm-  .    •  •     .  •  .       '  .  «  .  if 

pedu.  And  truc  pBtrou  do  bring  his  quar9  tmped,  against  the  dis^ 
enoQgh'for  a  turbor  Only,  then  the  bishop  may  collate  by  lapse  without 
cljiTh^chlrge  question.  But  in  that  case  if  the  true  patron  name  the 
ud  nondro'to  ordinary  a  defendant,  together  with  the  disturber,  and  then 
make  advan-  the  bishop  come  in  and  plead  that  he  claims  nothing  but 
caused  by  him-  as  Ordinary*  dLC.  and  then  the  plaiutiff  hath  an  award  of  a 

•elf.    Mo.  672.         .  ,        ,  .   ,.  .  ,  ^  x-       o  j      l 

Post.  317.  Co.  writ  to  the  .bishop,  with  a  cesset  exeoutto^  fyc.  and  then 
AS.  a.  p.  3S0.  ^'  recovery  against  the  distuber,  and  the  bishop  in  the  mean 
time  collates  by  lapse  ;  in  that  case  perhaps  the  bishop's 
clerk  may  be  removed ;  for  it  differs  much  from  the  former 
case.  For  here  was  a  true  and  not  aTeigned  disturbance, 
whereunto  the  ordinary  gave  way  so  fitr,  that  the  plaintiff 
could  not  get  his  clerk  received,  but  was  driven  to  his 
quare  imped.;  for  if  he. had  proceeded  to  his  jure  patro- 
natua,  without  qUare  trnped.,  and  the  time  had  incurred, 
the  bishop  might  have  presented  to  lapse  remediless  :  and 
therefore  since  he  did  his  endeavour  to  present,  and  was 
interrupted  by  a  stranger,  and  the  ordinary  also  refused 
bis  clerk,  for  which  be  had  rather  have  an  excuse  than  a 
justification,  and  now  both  being  made  defendants,  and 
the  plaintiff's  title  is  proved  against  them  both,  as  if  it  had 
been  so  from  the  beginning,  it  should  be  hard  that  the 
bishop  should  make  advantage  of  his  refusal,  which  now 
appears  to  have  been  against  right,  and  the  party  to  the 
suit. 


star-chamber.  LaCV's   CasE. 

Whether  itar-chamber  can  tak($  cognizance  of  perjury  committed  in  that  coort, 
qumref 
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[202] 
Balden  vs.  Temple.  v-^^s^-w 

Ir  ft  ■heriff  or  gaoler  suffor  a  pritoaer  to  walk  abroad,  though  with  a  keeper,  it  if 

an  eacape. 
A  habeas  corjmt,  to  bring  the  body  of  a  priaoner  into  court,  authorises  the  aherilT 

to  bring  out  the  body  only  for  eo  long  a  time  aa  is  neceaaary  for  the  execution 

dfthewrit 

Balden  brought  an  action  of  debt  against  Sir  Thomas  Eacape  out  of 
Temple,  late  sheriff  of  Buckingham,  for  an  escape  of  one  Escape.  49.  Dy! 
Cockman,  his  prisoner  in  execution  ;  and  upon  issue  nihil  ^''•^^®*    '    • 
debet,  the  evidence  before  me  at  Guildhall,  London,  was 
this,  that  one  Shortsebury,  gaoler  to  Sir  Thomas  Temple, 
having  the  said  prisoner  in  execution,  in  his  gaol  at  Alts- 
bury,  suffered  him  to  walk  abroad  in  the  said   town,  yet 
for  the  mdst  part  with  a  keeper  :  whereupon  I  directed  the 
jury,  and  so  they  found  against  the  defendant  as  an  es- 
cape ;  (1)  for  though  the  sheriff  may  remove  his  gaol  from 
one  place  to   another  within  his  bailiwick,  yet  he  must  Pio.  S6.  b.  1 
keep  it  and  his  prisoners  within  it,  and  not  suffer  them  to  4G0.'  HeU.  34. 
go  at  large  out  of  the  prison,  though  himself  be  attending  Joe'"^'    ^  ^^' 
on  him,  without  an  habeas  corpus  from  some  court  of 
justice.     And  let  keepers  of  prisons  beware  when  they 
receive  an  habeas  corpus  from  the  chancery,  or  any  other 
court,  bearing  teste  in  the  end  of  a  term,  to  have  the  body 
of  one  in  execution,  in  the  court  the  nefft  term,  that  they 
do  not,  by  colour  of  such  writs,  suffer  the  party  to  go  at 
large,  all  the  mean  time,  (as  is  sometimes  practised ;)  for 
the  writ  warrants  no  more  but  that  he  be  brought  out  of 
prison  only  for  that  purpose,  and  only  for  so  much  time 
as  in  judgment  of  law  shall  be  convenient  and  necessary 
for  the  execution  of  the  writ,  and  no  more,  which  in  privi- 
legiis  odiosis  must  ever  be  strict.  (2) 

(1)  See  3  Co.  43,  Boyton's  case.  9  Johns.  329,  Palmer  v.  Hatch, 
S.  P.    See  also  Bac.  Abr.  tit  Escape.  B. 

(2)  If  tihaheaa  corpus  be  granted  to  bring  a  person  into  court,  and  the 
sheriff  let  hhn  go  into  the  country,  it  is  an  escape.  And  thourb  he  is 
not  bound  to  bring  him  the  direct  way,  for  fear  of^  being  rescueo,  yet  he 
ought  not  to  carry  him  round  about  a  great  way  for  the  accommodation 
of  the  party ;  if  he  doth,  it  is  an  escape.  1  Mod.  116,  Mosedell's  case. 
Cro.  Car.  14.  Anon. 


852  Sheriff  of  EstfiJ^i  CkM*        Anon. 

[202  d] 

"^^"^^^"^  Sheriff  of  Essmx^B  Cask. 

If  a  piitoner  W  permitted  t«i  wift  abroad  bf  «fi«  fftefUT,  «ftd  retons  into  cnwfody, 
and  afterwards  eacapea  in  the  time  of  another  aheriff,  the  Utter  ainiff  ia  not 
liable  for  tfa«  eacape. 

1  Ro.  901,  402.      '  Before  me,  at  Guildhall,  upon  an  action  of  debt  against 
S[o.^.T"'^'.  the  sheriff  of  Essex,  upon  an  escape,  it  fell  out  thus  upon 
b!'  \  Lc?!i9?*  evidence,  that  the  prisoner  having  been  in  execution,  was 
Icr'6d9*^d  willingly  let  go  out  of  prison  by  the  gaoler,  and  then 
930.   Anl  60.    came  into  the  gaol  again,  and  so  remained  in  the  gaol  till 
the  time  of  another  sheriff,  and  then  escaped  ;  whereupon 
this  action  was  now  brought.'     And  I  directed,  that  this 
sheriff  was  not  answerable  to  this  action ;  for  when  the 
prisouer  was  let  to  go  abroad  voluntarily,  by  \he  gaoler, 
the  execution  was  utterly  discharged,  so  as  he  could  not 
9iCro.659.        lawfully  be  taken  again,  nor  judged  in  execution  by  law, 
though  the  party  would  yield  himself  unto  it,  or  the  cjredi- 
tors  so  allow  hin\.     And  therefore  the  next  sheriff  cannot 
be  chargeable  with  him,  nor  answerable  for  him  as  in  exe- 
cution 'y  neither  can  two  sheriffs  be  answerable,  simul  et 
^emelf  for  two  escapes  out  of  one  and  the  same  execution, 
^t  the  same  time.  (1) 

(1>  Tlii»cB9«  ii  denied  t6  Wlaw  in  1  Yeot  209,  James  v.  Pierce,  and  the 
eoo^raury  dectviae  •ewato  beaettled.  See  I  Sound*  35  iw  (1).  Bac.  Abr. 
tit  Escape,  K  1.  6  Mod.  18d,  Grant  v.  Soutbers.  4  Johns.  409,  Raw- 
ton  V*  TiutHBt. 


Anontmousu 

|r  din  taken  epon  mee^,  meape,  a^d  ttw  fb^itf  die,  and  a  new  aheiiff  be  made, 
and  tben  that  fame  peraon  be  taken  upon  another  a^.  |»ocured  by  the  creditor, 
for  the  Mme  cause,  and  esoape,  such  second  arrest  ii  unlawfbl,  and  t&e  second 
aheriif  ia  not  liable  for  the  escape. 

And  at  the  same  time  Itntrliier  trial  fell  out  thus.     That 

lLe.3.    fir.  .  »       *.    *  •  .  .         . 

j^9Ci|M,  46.  upon  a  00pi09  ckd  aat%tfacs  one  waa  taken  in  execution  by 
the  undersherifff,  who  took  money  of  hitti  for  the  execu- 
tion, and*  lei  him  go,  and  Ibis  he  ecuicealed  from  the  plain- 
tiff, and  then  the  sheriff  dieth  ;  a  new  sheriff  being  made, 
the  same  th^t  was  undersheriff  before,  became  undersheriff 
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to  him  also,  and  procureth  the  plaintiff  to  take  out  a  new     [^2  6] 
capias  ad  satitfac.  agaiost  the  party,  upon  which  he  was  ^ ccTmsT  i 
arrested  again,  and  escaped.     And  I  directed,  likewise,  Cro/s.  tuo. 
that  the  new  sheriff  was  not  answerable  to  this  action,  be-  i64,  \65,  iss/ 
cause  the  second  taking  in  execution  was  never  lawful.  (1)  Yei'v!43/sem- 

,        . ■  ble  case. 

(1)  Later  decbions  have  been  contrary.  1  Show.  174,  Buxton  v.  Home,  ^o "»  b* 
1  Mod.  194,  COrapton  v.   Ireland;  and  the  doctrine  of  these  later 
deoiswns  is  established  by  Stat,  a  and  9.  W.  a  c.  26. 


Manncring  V8.  Dennis. 

An  ime  npon  a  reTocatioB  of  a  coiiT^yaiico,  punaant  to  a  power  raaerred,  is  not 
of  ehancery  jurudictioa. 

Sir  Arthur  Mannering  and  his  wife,  one  of  the  daughters  i  roIL  ssi. 
and  co-heirs  of  Sir  Thomas  Dennis  of  Devonshire,  exhibit- 
ed a  bill  in  chancery  against  Gabriel  Dennis ;  and  the 
effect  of  the  bill  was  this;  that  Sir  Robert  Dennis,  father 
of  Sir  Thomas,  in  the  eighteenth  year  of  the  queen,  had 
conveyed  the  substance  of  his  whole  inheritance  to  the 
said  Sir  Thomas,  for  term  of  bis  life,  and  so  on,  and  for 
default  of  issue  male  of  him,  and  another  brother  of  his, 
the  land  was  limited  to  the  father  of  Gabriel,  and  the  heirs 
males  of  his  body  ;  and  added  a  proviso,  giving  hun  power 
to  make  a  revocation,  by  his  writing,  under  his  hand  and 
seal,  in  the  presence  of  two  credible  witnesses,  &c.  in  [203] 
ordinary  form  ;  and  alleged  that  he  had  made  such  a 
revocation,  and  that  the  writing  was  extant,  and  therefore 
prayed  process.  The-  defendant  denied  the  revocation  ; 
and  so  that  was  the  mere  issue,  whether  there  were  a 
revocation  or  not,  which  Gabriel  Dennis  laboured,  by  all 
means,  to  bring  to  trial  at  the  common  law  ;  but  was  holden 
under  injunction,  till,  by  an  accident,  he  got  a  slip,  by  the 
death  of  the  party,  out  of  the  injunction,  and  had  a  trial 
by  ^ectione  fimut  against  Sir  Henry  Rawle,  that  had 
married  the  other  daughter  and  heir,  and  had  a  verdict 
against  him  upon  that  very  point,  and  had  judgment  and 
execution  of  the  manor  of ;  yet  the  Lord  Chan- 
cellor renewed  his  injunction  for  all  the  rest,  and  pressed 
45 
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[203  a]  to  examination  of  witnesses;  and  so  the  itausewas  heard^ 
"^^"''^^^  divers  days^  before  him  and  me,  a»d  Baron*  AItham,wJipm 
he  called  to  his  assistance  ;  but  he  never  came  to  consult 
with  us  what  to  do  upon  the  hearing,  but  died*  And  then 
Sir  Francis  Bacon  being  made  Lord^Keeper^  he  called;  me 
to  his  assistance  again,  Baron  Altham  being  dead ;  and 
then  question  was  made,  by  a  former  clerk  of  his,,  whether 
this  case  were  a  case  examinable  in  chancery  ?  And  it  was 
resolved  by  him,  the  master  of  the  rolls  and  myself,  that 
this  cause  was  not  fit  for  that  court,  but  the  common  law ; 
except  all  causes  that  were  triable  naturally  by  the  com- 
mon law,  and  by  jury,  should  be  made  examinable  and 
determinable  in  chancery,  jper  testes;  which  were  to  con- 
found jurisdictions,  and  to  make  the  common  law,  find  all 
the  course  of  it,  needless,  and  a  handmaid  to  the  chancery, 
and  to  take  such  causes  as  it  pleaseth  them  to  leave ;  and 
so  this  cause,  after  so  long  and  tedious  suit  in  chancery, 
was  absolutely  dismissed. 


.  Cavenoisu  vs.  Wobslby. 

Chancery  cuinet  relieve  agminet  a  stiMte. 

Chancery  can-      SiR  Charles  Cavendish  exhibited  a  bill  in  chancery 
^inst  a^^t-    against  Worsley ;  and  died,  and  his  two  sons.  Sir  William 
STm^*  ^^*  Cavendish  and  another,  did  likewise  exhibit  a  bill  of  revi- 
vor  against  h}m ;  aiid  the  case   came    to   this,  that   the 
grandfather  of  Worsley,  being  tenant  for  term  of  life,  the 
remainder  to  the  father  in  tail,  the  grandfather  levied  a 

fine  of  the  land,  threescore  years  past,  to  ,  and 

the  father  also  conveyed  the  land  by  bargain  and  sale,  and 
so  it  came  by  mean  conveyances  to  Sir  Charfes  Caven- 
dish ;  and  in  this  case  also  the  lord-keeper  called  me  to 
his  assistance  ;  and  we  resolved,  that  Cavendish  could  hafe 
no  relief  in  this  cause,  in  this  court,  because,  by  statute, 
tenant  in  tail  is  disabled  to  bar  or  bind  his  issues,  but  by 
such  means  as  the  laws  and  statutes  have  aUowed. 
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P03  6] 
Swain  t$*  Uoluan  &  ux.  v^-v-w 

Hualmnd  and  wife  cannot  timnder  th«  wire's  estate  for  life,  so  as  to  bind  her  if 
she  sortiTes: 

A  Mimnder  conditional,  or  roTOcable,  or  of  a  void  lease,  is  not  a  good  considera- 
tion for  a  second  lease  from  the  king. 

Richard  Swai^,  esquire,  brought  an  action  of  waste  Dorset, 
against  Thomas  Ho}man,  and  Eiiz.  his  wife,  of  certain  consideration 
mills  ia  Sturmipster,  and  declared  of  a  lease   thereof,  1^"^®  o}>°ffor. 
made  by  queen  Elizabeth,  under  the  said  Elizabeth  the  ""^'^  *•"*  **L' 

^     ■  r  woman  covert 

defendant,  when  she  was  sole,  in  the  eighth  year  of  her  for  herself  sur- 

.     .  .        ,  .  ,      .  ^      .  ,  .        rendered. 

reign»  and  that  ti)e  king  granted  the  reversion  unto  him,  Hutt.  7.  mesme 
and  then  shows  the,  waste.    The  defendants  plead,  that  ^!^'b.  Ant'. 
they,  being  seised, in  i}ie  right  of  Elizabeth  of  the  said  es-*^^'  ^^^'  *^' 
tate^  did,  in  the  fortieth  year  pf  the  queen,  at  Westminster, 
^rrender  tarn  Mum  jus j  atatumy  titul.  et  interesae  ipaiua 
Eliz.  quam>  lit,.p(Uent€S,  fyc.  et  super  inde  the  queen,  after- 
wards, eodeman.  40.  reciting  the  demise  and  the  surrender, 
(as  aforesaid,)  in  consideration  of  the  same  surrender,  did 
demise  the  same  mills  unto  the  said  Elizabeth  Holman,  and 
two  of  her  sons.    The  plaintiff  maintained  his  declaration, 
and  traversed,  iAsque  &ac,  that  the  defendants  did  surren- 
der tarn  totum  atatum^jus  et  interea^eipaiua  Eliz.  proutf 

.  Whereupon  issue  was  taken,  and  tried  before  ma  in 
Middlesex ;  and  the  jury  found,  that  the  defendant,  being 
seised  in  the  right  of  Eli2;abeth  the  wife,  for  term  of  her 
Kfe,  by  the  first  letters  patents,  the  queen,  by  the  other  [204] 
said  letters  patents,  did  demise  the  said  mentioned  mills  to 
the  said  Elizabeth,  and  to  her  said  sons,  Humfrey  and 
]K.oger  Holman,  one  after  another,  for  life  ;  and  then  find 
the  said  second  letters  patents,  with  recital  of  the  former 
estate  of  Elizabeth,  and  that  she  had  surrendered  totum 
jua,  &.C.  (as  before;)  and  in  consideration  of  the  said  sur- 
render, did  demise  the  same  of  new  to  her,  and  her  said 
two  sons,  one  after  another,  prout ;  and  they  find,  that  the 
said  eeeond.  demise  was  made  and  had  with  the  assent  of 
the  said  Holman  her  husband,  and  that  he  payed  the  fine  Judgment. 
of  twenty  nobles,  mentioned  in  the  said  letters  patents. 
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[204  a]  and  that  both  the  defendants  did  agrte,  and  claim  by  the 
^--"^^^^  latter  demise ;  et  «i,  fyc.  Whereupon,  after  some  argument, 
judgment  was  given  for  the  plaintiff,  whereof  the  Ser- 
jeants principally  made  this  reason,  that  the  husband 
could  not  be  said  to  surrender  to  the  queen,  but  by  record ; 
whereas  his  assent  was  not  of  record,  but  was  a  thing  de- 
hors y  as  it  was  found  by  the  jury.  Justice  Hutton  held, 
that  as  it  was  put  in  issue,  it  <must  be  understood  of  an 
actual  surrender,  whereas ;  this  was  but  a  surrender  in  law, 
at  the  most. 

Mo.  415.  ico.  But  that  that  moved  me  principally  was  this,  that  the 
issue  did  import,  and  so  the  queen,  in  her  recital  and  con- 
sideration, doth  express  and  conceive,  that  the  whole  estate 
of  Elizabeth  was  surrendered,  that  is,  totally  surrendered, 
and  extinct,  so  that  it  should  be  in  her  absolute  power  to 
make  anew  demise  perfect  and  permanent ;  whereas  here, 
if  the  second  lease  hud  been  made  to  the  husband  and 

Mo.  637.  wife  both,  as  it  was  but  to  her  alone,  yet  upon  his  death 

she  might  have  claimed  again  by  her  old  term. 

Co.  L.44.  b.         And  therefore,  if  the  king  would  make  the  like  recital 

93?b!  '  ^'  &nd  consideration  of  a  surrender  of  totum  sMiim,  and 
the  surrender  indeed  was  upon  condition  revocable,  the 
new  estate  would  be  void,  as  in  deceit  of  the  king ;  like 
the  case  upon  the  statute  of  32  H.  8.  of  leases,  a  surren* 
der  conditional  will  not  be  within  the  law  to  make  good 

6  Co.  94.  a.  a  new  lease.  And  see  Barwick?s  case,  where  a  pretended 
void  lease  was  surrendered  to  the  queen,  and  she,  in  con- 
sideration of  the  surrender  of  the  letters  patents,  and  of 
the  state  that  he  held  by  them,  made  a  new  lease,  and 
it  was  adjudged  void,  not  because  it  was  untrue  in  word, 
but  because  it  was  untrue  in  effect,  the  queen  meaning 
to  take  in  such  an  estate  as  was  in  show* 

But  I  am  of  opinion,  that  if  the  king  make  a  new  lease 
to  his  present  lessee,  in  consideration  of  the  same  surren- 
der of  the  former,  that  this  will  be  clearly  igood,  by  the 

loco^x  t.  surrender  in  law.  And  if  a  man  will  deny  the  surrender, 
he  may  demur  in  law  upon  it,  because  it  appears  to  the 
court,  that  the  acceptance  of  a  new  lease  is  a  surrender 

1  inat  3.  a.      of  the  oid.     And  if  an  estate  be  made  to  a  man's  wife,  ds 
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novOf  it  is  not  necessary  to  aver  his  assent ;  for  it  vests  till     [304  b] 
be  dissent.     But  in  this  case  an  assent  is  necessary,  be-     '^-^^v'^ 
caose  the  wife  had  an  estate  before,  which  cannot  be  di- 
vested, but  by  his  assent  to  the  latter  estate. 


Pie  vs.  LOVBLL. 

Of  popiih  recttflsnti  by  stat.  ftB,  Elix. 


Wateber  V9.  Fbeeman.  [205] 

An  actum  ott  the  cm*  may  be  maintataed  for  a  malkiottfl  proieeatioik  of  a  civil 
action.  (1) 

Wateber  brought  an  action  of  the  case  against  Free-  Midd. 
man^  and  declared  that  the  defendant  had  sued  out,  at  thVcue^ 
Westm.,  a  fieri  fac.  upon  a  judgment  given  against  him  tion  wid^ 
for  the  defendant,  for  a  trespass  in  Oxfordshire,  in  the  Rrowi'ifi  r?'' 
king's  bench,  to  the  sheriffs  of  Oxfordshire,  who,  by  virtue  i*-  Noy.  M. 
thereof,  took  goods  of  the  plaintiff  to  the  value  of  the 
damage,  and  so  made  his   return,   and   that  the  goods 
remained  in  his  hands  pro  drfectu  emptorUj  and  that  the 
defendant,  well  knowing  this,  (to  the  intent  to  vex  and  Two  jen/ae. 
double  charge  him,)  afterwards  did  sue  out  another  fieri  oM^adgment! 
/ac.  to  the  same  sheriff,  and  delivered  it  to  him  to  be 
executed,  who  did  thereupon  levy  the  money  of  other 
goods  of  the  plaintiff,  and  paid  it  over  to  the  defendant, 
whereby  the  now  plaintiff  was  double  charged ;  where- 
upon the  defendant  pleaded  not  guilty,  and  it  was  found 
against  him. 

Now  Harris  moved  in  arrest  of  judgment,  that  the  scro.836. 
action  would  not  lie,  being  for  a  legal  suit,  by  the  party 
interested  himself,  though  the  cause  of  action  were  false, 
and  so  known  to  the  party  himself;  and  cited  to  his  pur- 
pose 2  R.  3.  5.  9.  6  E.  4.  126.  &  21  E.  4.  22.  Chibborn 
argued  to  the  contrary,  and  cited  Gerard  and  Dickenson, 
Col.  4.  that  it  is  actionable  if  I  pretend  a  title  to  another 

(1)  VkUpotiftdd.B.C. 


> 
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[206]       mah'ii  land,  though  it  be  for  myself;  \(  I  know  it  certaihlj 
^^^r\^'^^    to  be  false  :  also  he  cited  M.  48  &  44  Efe.  Bray  versus 
Fatridge,  in  B.  le  Roy^  action  upon  the  tase  for  suing  in 
the  spiritual  court  for  tythes,  against  a  composition  made 
5  Cro.  i»,       by  himself.     And  a  like,  M.  4.  Jac,  by  the  lady  Water- 
house  against  Moodie,  for  a  suit  in  the  spiritual  court,  for 
•Batftusre;     tythes  of  trees  not  tythable.     *But  note,  that  Gerard's 
hlnueifteiu     c^sc  is  uot  of  a  suit  in  court,  but  of  idle  speech  ;  and  the 


■um^M  tythei  Other  two  cascs  are  of  suits  coram  ndn  judice^  and  so  no 
uafmrmeror    legal  uor  just  suits  in  effect.     See  8  E.  4.  the  like  in  form 

the  jMraonage         ^  '* 

of  Wood-         as  Buckley  and  Wood's  case;  if  one  by  bill  in  the  star 


Kent,  inch  an  chamber,  will  charge  anbther  with  piracy  or  felony,  and 

ac^n^opon  y^Q^]^  plaintiff  and  defendant  are  punished  by  ordinance 

w?ereiiponhe  ^^  ^^^»  ^7  amerciament,   as  well   for  false   defence  as 

STc^mS^  ^*^*®  complaint.      And  by  like  reason,  he  that  shottld 

liked  tfafeac-  defend  a  suit  unjustly  airainst  his  knowledge,  should  be 

tion,  and  go  it  .            V?  ,                          ^^.  ,             .  , 

reated  without  subject  to  an  action  of  the  case.     Vide  residuum^  t*l- 

any  Airther  ^         r*/;/? 

procee<>uiff.  yfH*  200. 
4  Co.  14.  £ 
2  Cr.  671. 


Speake  va,  Richards. 

After  the  debt  leried,  tlie  sheriff  is  debtor  to  the  plaintiff,  and  capable  of  beiiif 

released  by  him. 
Matter  of  estoppel  must  be  relied  upon  in  pleading,  or  the  party  may  loee  the 

advanta^  of  it. 
if  a  sheriff,  having  an  execution,  pay  the  plaintiff  the  debt,  of  hia  own  money ; 

whether  he  may  afterwards  levy  the  money  of  the  defendant,  qtutrt^ 

Midd.  Hugh  Speake  brought  an  action  of  debt,  of  five  hun- 

i^wni.6i.  j^^j  ^^^  twentythree  pounds  and  seventeen  shillings, 
fShJ^fof  against  Edward  Richards,  late  highsheriff  of  the  county 
"ecu^^Md  ^^  Southampton,  and  declared  that  one  Paramour  and 
not  answered,  others  Were  bound  by  recognizance  in  chancery  in  two 
Htttt'ii.Noy.  thousand  pounds  to  the  plaintiff,  and  that  after  other 
tRo.  476,487.  process  and  judgment,  10  Jtdii  14  Jac,  the  plaintiff  sued 
M^lm!'  a  levari  fac.  to  the  defendant,  returnable  15  Mich,  which 
Sl^iJi!  Winch.  ^*'  delivered  1  Aug.  whereupon  the  defendant  levied  the 
Ent,  »4, 305.  gun,,  and  at  the  day  returned  that  he  had  levied  the  same 
sum,  quo9  paratoa  habeOj  and  yet  did  not  deliver  it  in 
court ;  per  quod,  ^e.    The  defendant,  quoad  308,  pleaded 
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nihil  dAet^  whereupon  the  f»laintiff  took  issue ;  and  as  to  [206  a] 
the  lest  he  pleads,  that  after  the  issuing  of  the  writ,  and  "^-^y^^ 
before  the  return,  «cfl.  31  Aug.,  he  did  pay  unto  the 
plaintiff  the  same  sum,  whereupon  the  plaintiff,  by  his 
acquittance,  the  same  day,  reciting  that  he  had  received 
it,  did  acquit  him  of  it;  whereupon  the  jdaiatiff  demurred 
in  law. 

The  first  question  in  this  case  was,  whether  the  action  u'JPm^' 
of  debt  would  lie,  because  there  was  no  contract  between  cord.  539.  Jon. 
the  plaintiff  and  the  sheriff*  >  But  that  waa  resolved  by  1  Bmi.  51'. 
t&e  <:ourt  that  it  wouM  lie ;  for  though  there  were  no 
actual  contract,  yet  there  was  a  kind  of  contract  in  law, 
so  it  is  <x  qwui  coutractu.     And  therefore  upon  damages 
recovered  in  an  action  of  trespass,  the  plaintiff  shall  have 
an  action  of  debt;  and  by  the  same  reason  when  the 
money  is  levied  by  the  sheriff,  so  as  the  action  ceased 
against  the  defendant,  the  same  action  is,  ip90  facto^  by 
law  transferred  to  the  sheriff,  having  both  the  judgment 
to  make  it  a  debt,  as  before,  and  the  levy  to  make  him  icr.640. 
answerable  ;  like .  unto  the  caaa  idi.  \  H.'  t  j  of  .b  tiilly 
delivered  to  the  customter,  as  soon  as  money  comes  into 
his  hands,  he  is  made  a  debtor,     ^witt^  if  an  action  of 
debt  may  not  be  had  against  the  executor  as  the  princi- 
pal debtoTi  declaring  of  a  devattavit  by  him.    Debt  lies  sco.4i.b. 
by  corporations   for   the   penalties   forfeited  upon   their  paim.'iso. ' 
laws ;  so  for  amerciaments  in  the  court  barons  ;  so  11  H.  ^^'  ^^' 
7.   14.   for  three  pounds  forfeiture,  upon   a  custom  for 
pound  breach;  and  34  H.  6.  36.  &  9  E.  4.  50.     It  is  «Cto.»I5. 
holden  that  upon  such  levies  by  the  sheriff,  appearing 
upon  record,  the  court  may  award  a  disir%ng€LSj  or  the 
party  may  have  r  fieri  fac.  or  elegU  against  the  sheriff,  to 
levy  as  much  of  his  own :  see  Mich.  8  H.  8.  Reports, 
Crooke   187.  O.  JVl  in  the  exchequer,  makes  the  sheriff 
debtor  to  the  king,  and  the  debtor  himself  debtor  to  the 
sheriff;   and  though  an  action   of  account  will  lie  pro- 
perly in  this  case,  yet  the  same  case  will  qiany  times  bear 
both   actions,  though  the  money  be  received  per  outer 
mainSf  or  the  like.     But  then  the  action  of  account  is 
necessary,  when  the  first  receipt  ab  inUio  was  directed  to 
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[206  ft]     a  mefolukndizing,  which  makes  uncertainty  of  the  neat 

^"'^^'^^*^     remain  till  account  finished ;  or  where  a  man  is  charged 

as  bailiff  of  a  manor,  or  the  like,  whereupon  the  certainty 

of  his  receipt  appears  not  till  account.     Yet  even  in  the 

[207]      case  of  merchandizing,  an  action  of  debt  will  lie  for  the 

sum  received  before  the  merchandize,  yea  and  after  the 

merchandize,  for  so  much  as  he  hath  not  so  employed ; 

^.Slm.icr.  and  therefore  if  I  deliver  an  hundred  pounds  to  one,  to 

buy  cattle,  and   he  bestow  fifty  pounds  of  it  in  cattle, 

and  I  bring  an  action  of  debt  for  all,  I  shall  be  barred  in 

that  action  for  the  money  bestowed,  and  charges,  &c..; 

but  for  the  rest  I  shall  recover. 

Estoppel  re*         Another  point  was  ursed  for  the  plaintiff;  that  the  de* 

qsires  a  relier.  ^ 

fondant's  plea  to  the  three  hundred  and  eight  lift.,  nihil 
debtij  was  naught,  because  it  was  directly  contrary  to  his 
return  of  record  ;  but  that  was  answered,  that  since  they 
Pal.  18S.  haye  not  relied  upon  the  tHcppd^  but  taken  issue,  that 

could  give  him  no  advantage.  (1) 
A  third  point  Was  urged  for  the  plaintiiff,  thai  since  the 
>c  defendant,  by  his  return  nade  J  5  MidL.,luid  charged  him- 

self with  the  whole  money  parai.  then  to  be  delivered  to 
the  plaintiff,  he  cannot  now  say;  that  it  was  paid  and  ac- 
quitted before. 
^'riSTb^t^      Also,  before  the  return  of  the  writ,  he  was  not  debtor  to 
piainUff,  after  the  plaintiff,  and  therefore  a  release  to  him  was  void ;  so 

the  debt  U  lev-  "^  ^  . 

led,  is  Rood.  ■  ■     ■ 

Fenes^'  (1)  If  ia  the  coarse  of  pleading,  tha  party  who  relies  on  matter  of  es- 

filo.  468.  toppel,  has  no  opportunity  to  plead  it,  he  may  show  it  in  evidence,  and  it 

MaKh.  is.  will  have  the  same  effect  as  if  pleaded.  Salk.  276,  Tvevivan  v.  Law- 
rence. 14  Mass.  241,  Howard  v.  MitchelL  But  when  the  matter  to 
which  the  estoppel  applies  is  distinctly  averred  or  denied  by  one  party ; 
and  the  other,  instead  of  pleading  the  estoppel,  takes  issue  on  4h^  fact, 
he  waives  the  estoppel,  and  the  jury  may  find  the  truth  of  the  fiuL  Tre- 
vivan  v.  Lawrence,  ub.  tup,  17  Mass.  369,  Adams  v.  Barnes.  2  Johns. 
S88,  Lansing  v.  Montgomery.  Thus,  ill  debt  for  rent  on  an  indenture  of 
lease,  if  the  defendant  pleaa  niZ  ddKi,  this  plea  does  not  necessarily  deny 
the  plaintiff's  title,  and  if  the  defendant  undertakes  to  impeach  it  by 
evidence,  the  plaintiff  majr  have  the  benefit  of  the  matter  or  estoppel  in 
the  indenture,  by  ofi^ring  it  in  evidence,  because  he  had  no  opportunity 
to  plead  it  But  if  the  defendant  plead  ntZ  hahuiij  &c.  the  plaintiff  must, 
in  his  replication,  aver  that  the  lease  was  by  indenture,  and  conclude  by 
relying  on  the  estoppeL  And  if  he  replies  that  he  had  sufficient  estate 
to  make  the  demise,  he  loses  the  benefit  of  the  estoppeL  But  where  the 
lease  is,  in  the  declaration,  averred  to  be  by  indenture,  so  that  the  mat- 
ter of  estoppel  is  apparent  on  the  record,  the  plaintiff  may  have  the 
benefit  of  it  on  general  demurrer,  and  need  not  reply  the  estoppeL 
1  Saond.  925.  n.  (4.)  and  case  there  cited.  2  Str.  814,  Moore  v.  Jones. 


Cranlct  m.  Kinoswcll.  S6i 

upon  iadictment  by  conspiracy,  i^l^stse  before  acquittal  [207  a] 
will  be  void.  But  this  the  court  adjudged  for  the  defend-  "o^^v-*-^ 
ant ;  for  as  soon  as  the  money  was  received  by  the  sheriff, 
he  was  pres^tly  debtor  to  the  plaintiff,  and  releasabie ; 
and  since  he  hath,  by  his  demurrer,  confessed  his  acquit* 
lance,  the  court  can  never  give  judgment  for  him  upon 
pretence  of  this  uioppd. 

But  now  I  move  a  question  ;  if  a  sheriff,  having  a  fieri  piowd.  187.  b 
facias  or  capias  ad  saHs/aciendum^  pay  the  plaintiff  his 
money  of  his  own,  whether  he  may  now  levy  the  money 
of  the  defendant  after?  (2) 

(3)  In  New  York,  7  Johns.  426,  Reed  v.  Pruyn  &  at,  it  was  beld  that 
a  sheriff  cannot,  with  his  own  money,  pay  the  pluntiff  on  an  execution, 
and  alWrwards  levy  the  exeeatioo  on  die  proper^  of  the  defendant ; 
and  also  that  the  sheriff  cannot  take  a  bona  or  other  security  for  the 
amount,  and  detain  the  execution  in  his  hands,  and  use  it  afterwards  to 
enforsethe  paymttit  of  the  money  advanced  by  him.  Noy  107.  1  Lutw. 
589.    1  Keb.  551.  cited.  See /m»«<.  269,  Wilden  v.  Wilkinson,  and  n.  (1.) 


CrANLST  t^.  KlNGSWELL. 

If  rent  is  teadered  on  the  Iknd  at  the  diy  of  payment,  tad  ■llerwwds  demaaded 
on  the  land,  the  laadiord  laay  dietrain  without  a  paisopa)  deoand  oa  tba  taaaat. 
Senu,  if  the  rent  had  been  tendered  to  the  landlord  personally. 

CwLAnvEY  bronght  a  replevin  against  Kingawell,  for  taking  Sonthampton. 
his  cow  at  Lies,  in  quodam  locos  &>c.  The  defendant  arow^  HenTM^'ce 
ed  because  that  place  {inter  alia)  waa  holden  of  him  as  of  Sly^o/^^^  ^ 
his  manor  of  Liss.  by  twenty  shillings  rent,  at  Mich,  and  SSS^TS.!?^ 
our  Ladyday,  and  because  ten  shillings  was  behind  at  our  }j^^"j;j^^^';  , 
Ladyday,  ann.  14.  he  distrained.  The  plaintiff,  making  him-  ^^^^HuS'w 
self  tenant  to  the  land,  pleads,  that  the  same  Ladyday  he  mesn^e  case. 
was  before  sunset,  and  so  continued,  &c.  upon  part  of  the  Brai.'isi.Noy. 
land  so  holden,  and  offered  to  pay  the  rent  to  the  defend-  S2.\%Vnch. 
ant,  but  neither  he,  nor  anybody  for   him,  was  there  to  ^nt;  *<»*•  ^o. 
receive  it,  and  that  it  was  never  after  demanded  of  hira. 
The  defendant  rejoins,  that  after  the  same  feast,  and  be- 
fore the  distress,  he  did  demand  the  rent  at  a  part  of  the 
land  so  holden,  and  that  because  it  was  not  paid,  he  dis- 
trained. 
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[207  b]        Whereupon  the  plaintiff  demmred  in  kw,  ttud  judg* 
^•^^v'^^     ment  was  given  for  the  avowant.     For  it  was  clear,  first, 
that  the  rent  remains  due  still,  and  the  rent  is  not  a  duty 
personal,  as  is  a  homage,  which  must  be  deluded  of  the 
person.     Also,  the  tender  is  not  material  in  this  case,  be- 
cause the  demand  must  proceed,  and  the  issue  Ikiust  be 
taken  upon  that ;  for,  if  there  be  no  demand,  there  caa  be 
no  damage  required. 
Hutt.  23.  Co.       Now  the  distress  is  both  a  demand  and  a  distress  }  and 
^.  b^Ant^i  if  the  tenant  be  there  and  ofier  the  rent,  he  may  not  dis- 
Htttt^u!'^^'  train  ;  and  therefore  the  rent  being  due,  and  the  land  an- 
X  Cr.  61S.         swerable,  he  may  demand  it  when  he  will,  at  the  land. 
But  where  a  penalty  or  reentry  is  joined  to  the  thing, 
there  you  cannot  take  advantage  of  the  pain  or  forfeiture, 
without  a  Hemand  at  the  very  time  prefixed.   And  the  mis- 
chief were  great ;  for  by  this  concettj  if  the  lord  did  not 
demand  his  rent  at  the  very  day,  he  should  never  distrain 
after,  without  an  actual  demand  of  the  person  of  his  ten- 
ant.  But  if  the  tenant  tender  his  rent  at  the  day,  or  aAer, 
Co.  L.  144.  a.    to  the  person  of  his  lord,  and  he  refuse  it,  I  am  of  opinion, 
that  he  shall  not  after  distrain,  without  a  demand  of  the 
person   of  his   tenant.  -  But   the   case  *  of  a  rent  seek, 
Ro.s.  Ab.4S8.  Maund's  case,  Coke  lib.  7.  29.  differs  ;  for  there  if  the  rent 
be  not  demanded'  at  the  day,  it  must  after  be  demanded 
of  the  person ;  for  there  is  no  remedy  for  that  rent,  but  an 
assize.     Now  a  disseisor  a  man  cannot  be,  nor  damages 
laid  upon  him  withoot  a  wilfvl  fault. 


[208]  Browne  w.  Dcmnert. 

^  If  defendant  in  reploTin  makei  cognizance  aa  hwiiiff  oC  M.  W.  *  adminiatrator  of 

R.  W '  &c.  the  worda  '  adminiatrator  of  R,  WJ  &c.  maj  be  rejected  aa  auiplua- 
.      age.  (1) 
A  grant  of  rent  with  a  diatreM  if  the  rent  aKonld  be  .behind,  d&c.  heimg  UmJkUf 
demmuUd,  does  not  require  an  actaal  demand. 

Waller.  Browne,  plaintiff  against  Dunnery,  for  taking  bis  cows, 

SlT^anted  ^"^  Sept.  14  Jac.  at  Old  Sudbury.  The  defendant  makes 
Ji'^irt^'pe"'  cogi^izance  as  bailiff  to  Margaret  Waller,  administratrix 
tomr,  requires  of  Robert  Waller,  and  shows  that  one  Warner  was  seised 


Bbow»»  «t.  DuNinutT.  363 

of  the  land,  and  granted  a  rent  of  siz  pounds  out  of  it  to     [208  a] 
the  same   Robert  Waller  and  Margaret,  for  the  life  of     ^^-^^^ 

,  not  an  actttu 

Margaret,  payable  at  Michaelmas  and  our  Ladyday,  or  demand,  i 
within  ten  days  after;   and  further  granted,  that  if  the  Hatt.23/Mo. 
rent  should  be  behind  by  the  space  of  ten  days  after  any  ^SL^^S^ 
<^  the  feasts,  exia/e».  legitime  p^ii.,  that  then  he  should  f^{^f^i^' 
forfeit    ten  by  way  of   pain,  ei  quod    tunc  et  totiua^  po.  33i. 
it  should  be  lawful  for  Waller  and  his  wife,  to  distrain 
and  detain  until  the  said  rent  and  pain  should  be  satisfied ; 
and  then  shows,  that  fifty  four  pounds,   for-  nine  whole 
years  in  the  life  of  Robert  Waller,  ended  at  the  feast  of 
Saint  Michael,  ann,  13.  were  unpaid,  and  that  therefore 
he  distrained  for  them,  being  so  behind.  ^The  plaintiff  de- 
nied the  seisin  of  Warner,  which  was  found  for  the  de- 
fendant. 

Now  in  arrest  of  judgment  it  was  excepted,  that  the  f^^Sgf ^itn 
rent  incurred  in  the  life  of  Waller  did  not  belong  to  her,  169/ 
as  administratrix,  but  as  in  her  own  right. 

To  which  it  was  answered,  that  she  might  waive  the 
grant  to  herself*    But  that  answer  would  not  serve ;  for 
then  she  mast  have  pleaded  so  as  to  bring  herself  within 
the  Stat,  of  33  H.  8.  to  distrain  for  arrearages  after  the  Co.  L.  144^262. 
estate  ended^.     But  I  gave  another  answer,  that  since  it 
appears,  that  she  might  distrain  in  her  own  right,  and  not  Latch,  iti. 
as  adnrinistratrix,  the  cognizance  might  stand  well  as  her  surpioMge  in 
bailiff^  and  the  rest  surplusage  and  void.  (1)  P^^^ 

Another  exception  was,  that  the  nine  years  rent  cpuld 
not  be  due  at  Michaelmas,  because  of  the  ten  days  given. 
But  that  was  answered,  that  it  is  averred,  that  the  whole 
rent  was  behind  at  the  time  of  the  distress,  which  was 
long  after. 

But  the  great  exception  was,  that  it  was  not  averred  i>emand  or 
that  the  rent  w^s  demanded  before  the  distress,  (as  they  Shlaibe.^Hatt 
say  it  ought  to  be  by  the  expnsss  clause.)     Whereupon ,  *    ^'   * 
these  things  must  be  agreed,  clearly,  that  the  clause  of 


a. 


(1)  If  the  plfldntiff  style  himself  administrator  where  the  action  is 
maintainable  in  his  own  riffht,  or  if  he  style  the  defendant  administrator 
where  he  is  personally  liable,  it  will  be  considered  only  as  deacriptio per- 
Sana,  and  rejected  as  surplusage.  16  Mass.  71,  Talmadge  v.  Chapel. 
15  Mass.  476,  Clark  v.  Lowe. 


364 


M»iDox  vs.  Ycfone* 


Cao8  5] 

Hutt  114. 
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distretf  is  no  otherwiie  to  be  exteiHM  thaa  «  tiie  gimmor 
gives  it ;  and  therefore  if  the  clavse  were,  *  if  the  rent  be 
behind,  being  demanded  at  another  plaee  betides  the 
land,  or  of  his  person,  then  he  may  distrain,'  clearly  then 
he  could  not  distrain  without  such  a  demand  made  fint ; 
for  there  the  demand  is  other  than  the  law  requires.  Bet 
where  the  clause  is  no  more,  but '  if  the  rent  be  behind, 
being  lawfully  demanded,  then  he  may  distrain,'  it  is  no 
more  than  the  law  speaks ;  and  therefore  the  distress,  inn- 
plying  a  demand  and  distress,  one  before  another,  by  op- 
eration of  law,  satisfies  it.  And  so  here  it  was  adjudged 
for  the  defendant.  But  if  he  would  have  distrained  for 
the  pain,  he  must  have  made  his  demand,  aetually,  of  the 
rent  at  the  end  of  the  ten  daya;  for  then  that  grew  due.- 
And  I  am  of  opinion,  that  he  must  have  made  another 
demand  of  the  pain  itself,  (fiusre,  for  the  distress  will 
serve  for  demand  of  that)  which  must  be  after  that  is 
grown  due,  which  is  not  till  the  ten  days  be  incurred  ;  se 
that  is  not  till  the  eleventh  day ;  in  the  end  of  vrfiich  day 
I  hold  he  must  demand  it;  for  the  whole  day  is  given  to 
the  payer  without  fraction  ;  and  though  the  dense  of  dis^ 
tress  be  not  several,  one  for  rent,  another  for  the  pain,  but,  as 
it  were,  joint  for  both,  so  as  literally  taken,  there  could  be 
no  distress  for  the  rent  except  there  were  also  a  pain  for- 
feited, and  distress  for  both;. yet  the  law  will  divide  them, 
and  distinguish  their  deouinds  according  to  their  naturts. 


rgoQi  Madox  V9.  Young. 

In  debt  agaiiiat  a  aherifffor  an  escapo  on  execution,  nml  tiei  record  ia  a  food  pfM. 

Madox  brought  an  action  of  debt  against  Young,  late 
sheriff  of  Berkshire,  upon  a  judgment  of  threescore  pounds 
recovered  against  one  GOuge,  whereupon  he  was  taken  in 
execution  by  eapiaa  nilagatum,  within  the  year,  and  es- 
caped. The  defendant  pleaded  nul  tiel  record  of  the  re- 
covery. The  plaintiff  demurred,  conceiving  that  he  shonld 
plead  nihil  debet.    But  judgment  was  given  for  the  de- 


EacapeontoT 
execution  for 
debt ;  upon  it 
the  defendant 
may  plead  tad 
tiel  record. 
Brownl.  1.  R. 
bl.  Ante.  179. 
8  Co.  14«.  b. 
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feadant.    For  the  defendant  may,  in  debt  upon  an  escape,     [909  a] 
plead  nul  tiel  record.  (I)  v^-s^-i^ 

(1)  QiMBre  whether  the  doctrine  of  this  case  would  be  recognized  u 
law,  at  the  present  dav?  The  judgnjent  is  merely  inducement  to,  and 
not  the  foundation  of,  the  action,  and  therefore  it  is  not  necessary  to 
a.ver  it  with  ajnoiil  jfoUt  fer  rttardum.  2  Balk.  565,  Waites  t.  Brigga ; 
and  if  it  is  so  averred,  the  averment  is  surplusage  and  may  be  rejected. 
And  i^  upon  producing  the  record,  it  appears  to  be  of  a  difl^rent  term 
from  that  stated  in  the  decluation,  the  variance  wil  be  inmnteriaL  4 
B.  &  A.  435,  PhiUips  v.  Shaw.  3  B.  &  C.  3,  Stoddart  v.  Pahner.  9 
East  159,  Purcell  v.  Macnamora.    AnU  p.  52.  n.  (a) 


Parkhurst  vs.  Pow£LL. 

An  setion  oa  the  otie  agaiatt  a  ■hoiff,  for  asgUgsiica  and  a  lalss  ratara  on  a 
capias,  may  be  brought  either  in  the  coon^  where  the  negligence  occurredf^pr 
where  the  false  return  waa  made. 

Pahkburst  brought  an  action  of  the  case  agaiDst  Pow-  Mid. 
ell,  late  sheriff  of  Denbighshire,  and  declared,  that  where  diTera  conn- 
he  had  recovered  against  one  Richard  Owen,  in  the  com-  tiraa?Noy.*n. 
mon  pleas,  forty  pounds  debt,  &.c.  and  Owen  was  outlawed,  "'^'{Xtbio. 
that  the  plaintiff  delivered  a  cap.  uilagaium  against  him  ^  ™-  Winch, 
to  the  defendant,  then  9heriff,  and  that  he,  having  been  in 
his  preseneoi  would  not  arrest  hioiy  being  required,  and 
returned  the  writ  wm  t$t  inveniu$.     Upon  issue  not 
guilty,  it  was  found  against  the  defendant.    And  it  was  7Co.  i.b. 
moved  in  arrest,  that  this  action  should  not  have  been 
laid  in  Middlesex,  because  the  fault,  which  was  the  not 
arresting  him,  was  in  Denbighshire.    Yet  judgment  was  Maich.  19« 
given  for  the  plaintiff:  for  the  false  retunit  which  is  in  the 
county  of  Middlesex,  was  also  a  wrong ;  so  the  plaintiff 
hath  his  choice.  (I) 

(1)  In  MasBachusetta,  an  action  against  sa  executive  officer,  for  any 
matter  concerning  his  official  proceeoinffs,  is  transitory,  the  atat  31.  Jac. 
1.  c.  12.  which  makes  aach  actions  locu  in  England,  not  being  in  force 
there.  13  Maaa.  354,  Pearce  v.  Atwood.  In  New  York,  actions  on  the 
case  ajndnst  sheriffis  concerning  anything  done  by  them  by  virtue  of 
their  office,  is  local  by  a  siatnte  of  that  mate.  15  Johns.  9^,  Sealy  v. 
BirdsaU. 
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[209  5] 

>^*v-^>^  MicHELL  VS.  Mortimer. 

A  preicriptioB  miut  be  prored  $m  laid. 

Pnteriptton         MiCHELL  brought  a  replevin   against  Mortimer;  and 
"^  "  '  issue  was  taken  whether  one  John  Michell,  and  all  those 

whose  estate,  &c.  had  used  to  have  common  for  all  their 
beasts  levant  and  cauchani  upon  a  messuage,  two  hun- 
dred acres  of  land,  fifty  of  meadow,  and  fifty  of  pasture, 
in  four  towns.     The  jury  find,  that  the  said  Michell  was 
seised  of  the  same  house,  land,  meadow  and  pasture  in 
the   same  four  towns,  bu,t  that  he  had  his  common  as 
p«i.S70.sCr.   belonging  only  to  the  messuage  and  two  hundred  acres 
^.'n^.'tc!'  ^f  land,  twenty  of  meadow  and  twenty  of  pasture,  in  two 
«rABt. TO^a'  ^^  ^^^  towns,  and  not  to  the  rest.     Whereupon  judgment 
was  given  against  the  plaintifi'as  failing  in  his  prescription. 


Parry  vs.  Paris. 

A  plea  of  a  former  iafiirmatioA  pending  for  the  Mine  eauae,  ia  good  upoD  an  unitt 
of  nul  tiel  record,  though  the  date  of  the  former  information  be  misreeited. 

Record  faiia  or  Parrt  informed  against  Paris  for  ncmresidence  The 
defendant  pleaded  another  >  information  in  the  exchequer, 
exhibited  there  28  April,  anno  14.  for  the  same  absence. 
Upon  issue  nul  tisl  record  it  appeared,  -that  the  informa- 
tion in  the  exchequer  was  exhibited  29  jtpritts  in  the  same 

Ante.  1S8.  y^^^f  &>ui  was  for  the  matter  ri^ht.  Whereupon  judg- 
ment was  given  for  the  defendant.  (1) 

(1)  Vide  mpra.  Maddoz  v.  Young,  d.  and  the  cases  cited.    Also  anU 
p.feln.(3.) 
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[210] 
Welbt  vs.  Canning.  v^-v-<^ 

The  randtfiiag  of  tJier  bo4y  of  the  princiiMl  hy  buJ  mut  be  ef  record  and  wo 


Bail  may  render  the  body  of  the  principal  at  any  time  before  scire  facias  against 

the  bail,  or  upon  the  retam  of  it 
If  vpen  nch  reoder  the  plaintiff  relueey  ef  record,  to  take  the  body  in  execution, 

he  may  afterwarda  take  him  by  ea.  sa. 

Wel9y  brought  a  scire  foe.  against  Canning,  upon  a  Bail.  Th«ren- 
recognizance  of  bail,  of  fix  hundred  and  fifty  pounds,  for  body  mmtbe 
<NDe  Davenant,  and  shows  that  he  had  judgment  Mich.  4  how  it'ma^be 
Jac.  against  Davenant,  and  that  he  did  neither  render  his  i  Roii!1^^^* 
body,  nor  satisfy  his  debt.  The  defendant  pleaded,  that  f il.Vi'nch'^S; 
after  the  judgment,  scU.  23  Jac.  anno  4.^  DavenattI  came  iLe*68. 
into  court  and  rendered  his  body  to  the  prison  of  the 
Fleet,  in  execution  and  discharge  of  his  bail,  and  that  the 
plaintiff  did  refuse  to  take  him  in  execution ;  and  the 
plaintiff  denied  the  yielding  of  his  body,  and  so  an  issue. 
But  it  was  resolved  by  the  court,  that  this  was  ill  pleaded ; 
fer  the  yielding  of  his  body,  being  an  ax^t  in  court,  and  in 
a  discharge  of  his  bail,  which  is  of  record,  must  be  itself 
of  record,  and  therefore  ought  to  be  concluded  prout 
paiei  per  record.^  and  that  the  other  plea  should  have 
been  wid  tiel  record*  But  indeed  in  this  case  there  was 
no  record  entered  of  it ;  and  yet  it  was  proved  by  the 
oath  of  Calwick  the  attorney,  and  another,  in  open  court, 
that  Davenant  came  in  for  that  and  other  causes,  ai^d  was 
committed  to  the  Fleet,  and  after  set  at  large.  And  in 
this  case  divers  precedents  were  showed  for  th^  manner 
of  the  entry,  upon  the  yielding  of  the  body  upon  the  bail, 
scil.  P.  1^  H.  8.  Rot.  324.  &  P.  29  Eliz.  &  Tr.  20  Eliz. 
Rot.  125.  between  Young  and  Tomson,  in  exonerationem 
manUcaptarum^  ei  postea,  because  he  was  not  prayed  in 
execution  by  the  party,  he  was  discharged.  Et  P.  6  Jac. 
Rot.  105,  such  a  yielding  of  the  body  was  entered  in 
exaneratiofiJbm  manucaptorum.  So  the  true  form  is,  that 
the  entry  be  made  of  record  of  the  yielding  in  discharge 
of  the  bail.  But  then  if  the  plaintiff,  or  his  attorney,  be 
present,  he  must  make  his  election  to  take  him  in  ex- 


9SB  Welby  vs.  CAmvmo. 

[210  tf]  ecution  or  to  refuse  him ;  whereof  entry  also  is  to  be 
^'^^^'^^^  made.  But  (if  he  be  absent)  the  party  presently  must 
not  be  discharged,  because  the  time  of  bringing  him  in  is 
uncertain ;  for  they  receive  him,  if  he  be  brought  in  at 
any  time  before  the  scire  fac.  against  the  bail,  or  upon 
the  return  of  it ;  (1)  and  therefore  he  muM  be  committed, 
scr.109.  iRo.  that  the  party  Hiay  have  time  for  his  election.  But  then 
when  he  is  committed,  the  use  is,  by  rule  of  court,  to  call 
in  the  party,  or  histtttomey,  to  take  or  leave  bim,  and 
so  to  enter  his  acceptance,  or  refusal,  of  record.  B«t 
this  is  not  a  judicial  way  ^  for  if  the  plaintiff  and  the 
attorney  be  both  dead,  or  in  such  like  ease,  there  must 
be  a  rineans,  by  record,  to  enforce  an  answer ;  which  I 
suppose  naust  be  by  scire  fae.  to  the  plaintiff,  or  his  execu- 
tors, to  answer  whether  he  will  have  him  in  execution  or 
t  Cro.  166.  not.  And  I  am  of  opinion,  that  though  a  man  refused 
Winch.  79.  tbus  to  take  the  defendant  thus  in  execution  upon  his 
yielding,  and  that  entered  upon  record,  yet  be  may  after 
take  him  by  ciqiiaa  ad  saiisfadendum  ;  for  it  is  but  a  for- 
bearing for  the  time  to  receive  him  upon  his  own  offer ; 
for  it  is  not  a  renouhcing  or  a  releasing  of  bis  own  act  of 
execution,  when  he  shall  see  cause.  But  the  principal 
case  I  ended  between  the  parties  aibitrably,  and  gave 
unto  Wei  by  twenty  pounds  from  Canning,  the  bail,  and 
left  him  nevertheless  bis  remedy  against  Devenant  the 
princjlpal,  for  his  whole  judgment^  being  two  hundred  and 
eight  pounds. 

(1)  See  1  Tidd's  Practice,  234  and  Mtq.  1  Sir.  198,  Wright  ▼.  Kitch- 
ingman.  In  Massachasetts,  hail  may,  at  any  time  before  finat  judgment 
upon  the  original  suit,  bring  the  principal  into  coart  and  sairender  him 
into  cuatody,  and  be  thereby  discharged.  They  may  also,  upon  9ci.fac 
brin^  their  principal  into  court  before  judgment,  and  surrender  him,  and 
be  discharged  on  payment  of  the  costs  vrnich  may  have  then  aiiwn  on 
the  #ci.  fat.  SUt  1784.  c.  10.  atat  1803.  c.  132.  And  by  aUt  1817.  c. 
146,  bail  may  commit  the  principal  to  the  common  jail  in  the  county 
where  the  arreat  was  made,  or  to  whioh  the  process  is  returnable,  at  any 
time  before  final  judgment  upon  «eC  /xe.,  leaving  with  the  jailer  an  at- 
tested copy  of  the  process,  and  of  the  return  their«on,  and  giving  ndke 
in  writing  to  the  plaintiff  or  hia  attorney  within  fifteen  days  after  such 
commitment,  and  if  the  commitment  be  made  after  m.  fat.  issued,  pay* 
ing  ths  costs  of  thut  suit 
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[2106] 

Nolki^8   V0.    S.XAP1»  N^*v-^ 

GwponllMfl  \ittf^  power  to  mak*  ftaMuUe  bjrltiMi  witiMmt  sa  espren  grant  of 

■iich  power. 
The  creatioii  of  a  corpontioii  aggregate  need  not  be  ahown  in  pleading.  (See  onle. 

p.M.) 
A  byUw  of  a  MWBy  praUUtiag  all  appientlcea  bteoght  up  witkia  auch  town  after  . 

tha  maUag  of  tlie  bjUw,  from  tba  eierr.iae  of  tbeir  trade  in  each  town,  ia 

nnreaaonable  and  Toid. 
Hie  common  law  prohitrita  no  man  to  ezereiae  any  trade,  or  more  tradea  than  one ; 

bqt  •  man  preiaaawg  any  trade  ia  MawtnUe  for  peifenaiag  it  falaelj  or  inauf* 

ficientlj. 
tlie  atatute  (5  Elti.)  doea  not  forbid  any  man  to  nae  any  trade  priTately ;  or  to 
•  «ae  it  paUkily  if  he  baa  been  a^i^prentice  to  it,  wheteaoever. 

NoRRis  and  Trussell,  guardians,  and  the  fellowship  of  corpontiona 
the  weavers  of  Newbury,  brought  an  action  of  debt  of  mi^'u^'wd 
five  pounds  against  Staps,  aqd  declared  that  queen  Eliza-  ^em^Meamtf 
beth  incorporated  them,  an.  44,  by  that  name,  and  gave  V^*v^^  *" 
them  power  to  make  laws,  rationi  conaonoB.  and  not  con-  Browni.  i  R. 

48  Mo  869. 

trary  to  the  laws  and  statutes  of  the  realm,  with  a  proviso  '  i' 
to  the  same  efiect;  and  that  the  queen,  by  the  same 
letters  patents,  did  ordain  for  her,  her  heirs  and  succes- 
sprs,  that  none  should  exercise  the  trade  of  weaving 
within  the  said  town,  except  he  were  first  admitted  there- 
unto, by  the  guardians  and  society  of  weavers.  And  then 
shews  the  act  of  19  H.  7.;  and  then  that  two  guardians  [^H  ] 
and  the  greater  part  of  the  fellowship  of  weavers  did 
make  an  ordinance,  that  no  person  should  use  the  said 
art  of  weaving  within  the  said  town,  except  he  hall  been 
an  apprentice  to  the  art  within  the  said  town,  and  had 
used  it  there  by  the  space  of  five  years  before  the  ordi- 
nance, or  were  admitted  by  the  guardians  and  fellowship, 
upon  the  pain  of  twenty  shillings  a  month.  And  then  iiCo.54.b. 
shows  the  allowance  of  the  same  ordinance,  according  to 
the  law  of  19  H.  7.  and  that  one  of  the  guardians  gave 
notice  of 'it  to  the  defendant.  And  then  shows  that  the 
defendant  had  used  the  art,  <J£.c.  there,  by  the  space  of 
five  months  after,  whereas  he  had  not  been  an  apprentice 
there,  nor  used  the  same  art  there  five  years  before  the 
ordinance,  nor  was  admitted,  d^c. ;  against  the  said  or- 
dinance and  the  queenV  letters  patents,  d^c.    The  defend- 

47 
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[21 1  a]     ant  pleads  nihUdAei;  and  it  was  found  for  the  plaintiffs ; 
^^^v'^^     and  yet  judgment  was  given  gainst  them,  quod  nihil  ctgn^ 
antperbre.  The  reasons  of  the  judgment  were  gross  fiuilta 
in  the  declaration. 

Flo.  637.  ft.  The  first,  that  it  did  not  appear  that  the  corporation  did 

consist  of  two  guardians,  for  there  was  no  more  declared, 
but  that  they  were  incorporated  by  the  name  of  guardians, 
&.C.  which  may  be  more  than  twpj  and  they  bad  omitted 
the  clause  whereby  the  number  was  appointed.     I  am  of 

Ante  64.  opinion  that  they  needed  not  to  show  how  they  were  in- 

corporated ;  for  the  name  argues  a  corporation,  as  the  like 
of  cities ;  and  the  plea  nihil  debet  (or  the  like)  requires 
proof  of  it. 

(1)  But  the  worst  fault  is  in  the  law  itself ;  for  it  ex- 
cludes all  apprentices  brought  up  In  the  town  itself,  after 
the  ordinsLlice  made,  which  is  absurd.  Now  I  am  of 
opinion,  that  though  power  to  make  laws  is  given  bj 
special  clause  in  all  incorporations,  yet  it  is  needless ;  for 
I  hold  it  to  be  included,  by  law,  in  the  very  act  of  incor- 
porating, as  is  also  the  power  to  sue,  to  purchase,  and  the 
like.  For,  as  reason  is  given  to  the  natural  body  for  the 
governing  of  it,  so  the  i)ody  corporate  must  have  laws,  as 
a  politic  reason  to  govern  it ;  but  those  laws  must  ever  be 
subject  to  the  general  law  of  the  realm,  as  subordinate  to 

5  Co.  69.  ft.       i^-     ^^^  therefore,  though  there  be  no  proviso  for  that 

Kiteh'1%  purpose,  the  law  supplies  it.  And  if  the  king,  in  his  letters 
patents  of  incorporation,  do  make  ordinances  himself,  as 
here  it  was,  (as  aforesaid,)  yet  they  tue  also  subject  to  the 
same  rule  of  law. 

But  the  question  which  was  chiefly  intended,  is  indeed 
great,  whether  a  new  corporation,  having  no  prescription 
to  appropriate  and  exclude  others,  can  make  a  law  to  ex- 
clude all  persons  to  use  an  art  or  trade  in  their  town, 
whereunto  they  were  not  apprentices  within  the  same 
town,  though  they  served  their  apprenticehoods  to  it  else- 
where } 

(1)  The  privilen^e  of  ezcloding  fbreiffnen  from  exeiciflmg  a  trade 
within  a  city  or  other  corporation,  can  ody  exist  by  euHom  in  corpora- 
tions by  prescription ;  for  the  king  cannot,  by  his  charter,  grant  such  a 
privilege  to  a  corDoration  within  memory.  1  Saund.  313.  d.  n.  (a).  See 
also  notes  (1.)  and  (2.) 
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.    Wherein  the  tiuetfioB  is  between  the  particular  privileges     [211  6] 
of  towns,  and  die  general  liberties  of  the  people,  which  is     ^-^^v^v/ 
fit.  to  retai?e'*a  detemunaliDn  ^  Sot  it  runs  through  the 
realm.     But  this  point  was  not  spoken  to  at  the  bench,  as 
not  necessary,  but  reserved  till  anjr  other  action  should 
requite  it. 
'  Observe  these  degrees  in  .the  consideration  of  this  case. 

First,  the  common  law  did  not  forbid  any  man  to  exer-  i  Stand,  sis. 
eise  any  trade,  were  he  trained  or  not  trained  to  it,  or  to  a.  iCro.'499. 
exercise  more  trades  than  one.     But  if  any  man  professing  ^*^'  ^^ 
a  public  trade  would  perform  it  falsely  or  insufficiently, 
he.  were  answerable*  (1) 

Secondly,  that  the  law,  as  it  now  stands,  forbids  no  man  8 Co.  m.h. 
to  use  any  trade  privately,  as,  to  be  a  tailor  in  any  house,  cLe^Vrttf! 
or  the  like  ;  for  that  is  not  a  trade,  but  a  service,  that  is  *  ^^'  *^' 
at  mine  own  peril,  t>e  it  ill  or  well  done. 

Thirdly,  that  the  law,  (as  it  now  stands,)  forbids  no  man  ii  Co.  64.  i. 
to  exercise  a  trade 'publicly,  that  hath  been  an  apprentice 
to  it  wheresoever.     See  the  case  of  the  tailor  of  Ipswich, 
Co.  lib.  11.  53.     The  simple  incorporating  of  a  town  doth 
not  draw  by  consequence  a  peculiar  trading  to  that  town, 
with  an  exclusion  of  foreigners ;  so  then  it  must  be  the 
special  law  or  ordinance  Uiat  must  work  this  effect. 
-    Now  of  that,  the  things  considerable  in  this  and  the  like      r212l 
cases,  what  societies,  companies,  or  colleges  of  men  may  Cattom  Br.  40. 
make  bylaws,  wherein  not  only  corporations  made  by  pa- 
tents, or  prescription,  but  all  the  parishioners,  or  towns- 
men of  one  parish  or  town,  may  make  some;  for4hey  are 
by  common  law  (as  it  were)  incorporate  for  some  necessi- 
ties, both  common  and  peculiar  to  that  distinct  body,  as 
for  repairing  their  church,  or  the  like.     Also  the  tenants  6Co.63.boiie. 
of  one  manor  may  for  their  common,  or  the  like,  make  by- 
laws. .  But  whether  if  there  be  a  lord  and  court  whereunto 
it  belongs,  that  may  be  done,  but  in  a  court,  and  by  con- 
sent of  all  the  tenants,  and  with  consent  of  the  lord,  and 

(1)  The  law  on  this  sabiect  may  be  found  in  Jones  on  Bailments.  Also 

1  H.  Bla.  158,  Shiells  v.  Blackburn.  6  Haas.  Rep.  258,  Sanches  v.  Da- 
venport Cowp.  480,  Moore  v.  Moorgue.  8  East  348,  Seare  v.  Pren- 
tice.   4  B.  &  A.  202,  Reece  vs.  Rigby.    2  Wils.  359,  Slater  v.  Baker. 

2  Camp.  442.  note.    2  Stark  on  Bv.  970  el  seq. 


872  ^^»  AuHls*  M«  GNiftrBRO. 

[SI2  d]     bj  pretcriplioB,  «id  wiiftl  pttBi  asy  be  let,  tlid  by  trbom 
"^"v^      to  be  levied)  end  to  what  omi  is  confideiyble. 

Again,  whether  mth  a  law  may  bthd  vtnoigen  to  the 
law,  doiag  against  it,  Within  the  precinct. 

Again,  what  notice  is  i«qiMitte,*eitfaer'to  the  free  or  to 
strangers  :  and  for  these  several  points,  see  these  books, 
44  E.  3.  19.  8  £.  %.  F.  Assice  413.  21  S.  4.  54.  II  H. 
7.  13.  and  21  H.  7.  40.  and  SI  H.  7.  90. 

Jefferie's  case,  Co.  lib.  5.  To.  66. ;  the  tailor's  of  Ipewidi 

case,  Co.  lib.  11.  53.     Darcye's  ease,  called  the  monopo^ 

lies.      Co.  lib.   11.  fo.  84.  and  io  that  casto  Davenant's 

case  cited ;  and  Chamberlain  of  London's  case,  Go.  lib. 

8Co.U5.«.     5.  fo.36.  62. 


Don  Alonso  vs.  t^ORNERO. 

Adminlty  hai  no  ioriKlicltoB  of  the  property  of  tti  oImd'o  goodb, 
bj  the  ambamador  of  a  foreign  prince,  to  be  forfeited  to  bis  master. 

Admiraitr.  ^^^  Alooso  do  Valasco,  abibassador  for  the  kteg  of 

RjLC^'fi!'  Spain,,  libelled  in  the  admiral  court  against  one  Cornell 
(naming  no  other  defendant)  declaring,  thai  Corneroi  b^ 
ing  a  subject  to  the  king  of  Spain,  had  commtttM  di^eia 
crimes  against  the  king,  for  which  all  bis  goods  Were  con- 
fiscated, aind  that  he  was  come  into'  England  and  had 
brought  with  him  three  thousand  poundweight  of  tobatcet, 
to  the  value  of  eight  hundred  poilnds  ;  and  prayed  attach^ 

Ant  u.  78. 79.  ment  of  the  goods  in  the  hands  of        ■    ^  (leaviBg 

a  space  for  names,)  and  after  attached  then  in  the  hands 
of  Sir  John  Watts.  Harris  BK>yed  for  a  prohibitien  fer 
Watts,  who  had  bought  the  tobacco  of  Coniero  fcr  eight 
hundred  pounds. 

The  judges  said,  that  they  would  Hot  let  the  ambassador 

cold  ^'  ^^'  ^^^^  prosecuting  his  master's  subject.  But  for  the  gooda^ 
if  any  subject  of  a  foreign  prince  bring  goods  ilrto  the 
kingdom,  though  they  were  confiscate  before,  the  property 
of  them  shall  not  here  be  questioned  but  at  the  common 
law.  And  though  Watts  were  not  named  in  the  lib^l,  yet 
he  is  a  party  grieved  by  that  undue  suit,  and  therefore  pro- 
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liibiti(ni-«mi.gt«il»d.    The  like  prefatbitm  wm  grtated  [21S  »] 

HUI  9  Jto.  Qpoo  the  like  libel  by  Don  Petfo  de  Bunefa,  >^->^^ 
ambflMMMtorfor-Speia. 


Palmer  vs,  Pop£. 

AdninUj  kM  no  j«mdictm»€r  a  eooMet  madm  1 1«%  iftd  p«CiB  wiitils  «i4 

sealed  at  land.     £SectM  if  put  in  writing  only  without  aeal. 
In  a  auit  in  admiralty  upon  a  contract,  the  contract  muat  be  laid  super  aitum  mare. 


UR. 


.5. 


Mich.  9  Jac.  Palmer  libelled  against  Popei  for  that  it'Ant  7S 
was  agreed  between  them,  Mttper  altum  mare^  that  Ppye 
should  carry  certain  sugars,  and  that  the  agreement  w«a 
after  put  in  writing  in  the  port  of  Gado,  in  the  coast  of 
Barbary,  and  shows,  that  Pope  suffered  the  sugars  to  be 
spoiled,  super  aUum  mare^  by  salt  water. 

Houghton,  Serjeant,  suggested,  that  the  charter  party  Vkk 
was  made  in  the  port  of  Gado,  upon  the  continent  of  Bar^ 
bary  :  whereupon  the  court  resolved  that  a  prohibition  lay, 
because  the  original  contract,  though  it  were  made  at.«esi«  Ante  79.  Ac- 
yet  was  changed  when  it  was  put  in  writing,  sealed,  which,  '^^'^ 
being  at  land,  changed  the  jurisdiction  as  to  that  point  $ 
but  if  it  had  been  a  writing  only  without  seal,  it  had  made 
no  change ;  now  then,  if  the  contract  were  at  land,  though 
the  breach  be  at  sea,  which  are  two  several  acts,  yet  be- 
cause these  two  must  concur  to  make  the  cause  of  the 
suit  which  is  entire,  the  party  shall  be  forced  to  sue  in  the 
king's  court,  because  that  and  the  common  law  must  pre- 
vail against  other  courts  and  laws ;  and  these  cases  were  6  Co.  48.  a. 
cited  for  the  king's  t^ourt,  in  the  cases  that  might  seem 
for  the  admiral.    48  £.  S.  2.  10  H.  7.  and  FitE.  N.  118. 

And  it  is  a  general  rule  for  merchants,  ambassadors,  [213] 
and  the  like,  who  make  bills,  accounts,  and  other  things 
in  foreign  parts.  And  for  the  jurisdiction  of  the  admiral- 
ty, see  tempore  E.  1.  Fitz.  Avowry,  192.  8  £.  2.  Stam- 
ford 45  E.  3.  7  R.  2.  title  Trespass,  Statham  5  H..6. 
2  H.  4.  6  H.  6.  and  where  the  stat.  saith  ad  primos  pon- 
tes^ that  is  to  be  understood  of  death  or  main,  (as  the  stat- 
ute saith,)  not  for  actions. 
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[313  a]  And  the  sane  temi  Audly,  had  a  piohilMlioa  earaiit  Jeii<- 
^<^^v^^     ningSy  who  had  ih  his  libel  laid  hig  eooftract  apud  Malaga 

so.  infra  districtaa  maris  vocai.   the  .atiAits.  of  Gibraltar, 

infra  juriadictionem  marUimam^  because  it  appeared  that 
the  contract  was  made  in  the  island  of  Malaga,  and  then 
the  adding  it^rajuriadictiimem  marUimam  is  vain. 

Mo.  899.  Ant  Note,  that  every  libel  iii  the  admiralty  doth  and  mast 
lay  the  cause  of  suit  supsr  idium  martf  which  argues  that 
this  is  a  necessary  point ;  for  the  jurisdiction  there  grow- 
eth  not  from  the  cause  of  tythes  and  testaments  in  the 

I  Bo.  dsx.  spiritual  court,  but  froin  the  place.  And  therefore  I  am 
of  opitiion,  that  if  a  contract  were  made  in  truth  at  sea, 
and  a  suit  upon  that  in  the  admirars  court,  and  there  the 
contract  is  Iciid  generally,  without  saying  super   olfiim 

s  Kebi.  Litcot  ffiore,  the  prohibition  Ivill  lie ;  for  the*  libel  mdst  warrant 

8.  Backwei.  ^j^^  ^^j^  j^  itself,  tbottgh  you  may,  on  the  contrary  part, 
:  surmise  that  the  contract  was  made  at  land,  against  the 
libel  that  lay^  it  on  the  sea.  And  I  hold  it  also  not  suffi- 
cient for  the  libel  to  lay  it  ifnfrajur.  mar.  generally,  but 
it  most  be  so  laid  as  it  may  appear  to  the  king's  court  to 
'  be  so  indded. 


Abignte  vs.  Clifton. 

Th«  kiqg't  G6ctific«t«,  imdtfr  liis  liga  muuMl,  wat  aUowed  lot  pcMf , 'vitkoat « 

cepUoD;  in  chancery. 


Countess  of  Exeter  vs.  Ladt  Jg^oss,  and  e  contra. 

A  caM  proper  ror  iter  dumber,  ought  nol  to  he  etamined  «t  th»  eooncfl  Cabl«. 


£214] 


Lord  Chancellor's  Case. 

Presentation  to  a  benefice  by  the  chancellor. 


Hare  vs.  Leisure. 

Of  the  office  of  cleifc  of  the  court  of  wards. 


Hicx^CikM.   . 
Eabl  of  SoMfia^Ex's  Case. 

A  gnat  of  «  UoMM  of  winat  ii  fofftutod  hf  ittaiader,  4m. 


Prices  of  Wine.  [215] 

The  Lofd  Chancellor,  Lovd  PriVy  Seal  and  C.  J.  Hohart  meet  at  Yoik  heuae  t6 
aetpriceaofwine! 


Hicks'  Case.  .  starphamber. 

A  libel  contained  in  a  letter  aealed  and  aent  to  the  party  b  indietahU  but  not 
affionoMe. 

One  sent  a  letter  closed  and  sealed  up  to  Sir  Baptist  JiS^by^riJ?^ 
Bicksf  which  was  so  delivered  to  his  hands,  containing  Jett«"- Co  «, 

3o.  oyo.  11. 

piany   despiteful   scandals   delivered   ironice,  as   say ing,  Try.  60.  Bpa. 

*  You  will  not  play  the  Jew  nor  the  hypocrite,'  and  in  isyd!27i. 

that  sort  taunting  him  for  an  almshouse,  and  certain  good        °"^* 

works  that  he  had  done,  all  which  he  charged  him  to  do 

for  vainglory.     Whereupon  Sir  Baptist  Hicks  sued  him 

in  the  star  chamber.     And  now  upon  the  hearing  it  was  Ante.  6S.  Poat. 

SilS.  1  Eftbl 

resolved,  that  though  it  were  not  proved  that  the  defend-  772. 
ant  had  anyway  published  it,  yet  the  court  would  hold 
plea  of  it,  and  so  did,  and  fined  the  defendant,  and  sen^ 
tenced  him  to  wear  papers,  and  to  make  his  submission 
to  Sir  Baptist  Hicks  in  Cheapside.  Yet  an  action  of  the 
case  will  not  lie  in  that  case,  for  want  of  publication ;  but 
the  king  and  commonwealth  are  interested  in  it,  because 
it  is  a  provocation  to  a  challenge,  and  breach  of  the 
peace.  (1) 

(1)  Fuie  anU  p.  62,  Barrow  v.  Lewellin  and  note — 120,  Darcey  v. 
Markham. 


S76 


Cocks  v*.  Darmv. 


M.  Cattoit. 


[215  a] 


Aetioiia  toach- 
inff  a  luiiatic'i 
ludi  ihaU  be 
m  hit  own 
Bune.  Hvtt 
16.  metiiie 
cue.  Not.  S7. 
Pop.  141.1  Leo. 
9n.I.4Co. 
136.  b. 


S  00.106. 
ittra.  fa.  atrir^co 
MCMf  «air.  ft,  de 
prefndiee  eniet 
rU,  et  $ervic€M 
m€9  fhm,  17. 
Accofd. 


[216] 


Cocks  «».  Darsom* 

Actions  relitiBg  to  Hm  iMidt  of  aliMnlfewMtb^bfogbttobte'whi  warn. 

Cocks  brought  an  action  of  trespass  of  trover  and  con* 
version  of  beans  against  Darson,  and  coming  to  trial  at 
the  assizes,  upon  not  guilty,  because  it  was  a  small  cause, 
the  judge  took  not  tbt  jury,  but  directed  to  osoi^e  th^ 
court,  and  so  it  was.  And  the  case  was,  that  the  lands 
whereupon  the  beans  grew  were  a  lunatic's,  and  copyhold, 
and  the  lord  had  granted  unto  one  the  custody  of  the 
land,  by  whose  leave  and  assent  the  plaintiff  did  sow  the 
land.  And  the  .court  was  of  opinion  that  the  action  was 
to  be  brought  in  the  name  of  the  lunatic ;  for  there  was 
no  interest  gained  in  his  land  by  this  commitment.  And  I 
do  not  agree,  that  the  lord  had  power  over  the  lunatic's 
land,  without  a  custom ;  for  th^  imitation  of  the  king's 
power  over  freeholds  makes  no  consequence;  for  though  t 
take  the  statute  to  be  but  an  affirmance  of  the  common 
law,  in  the  case  of  the  king,  yet  the  collateral  incidents  of 
estates,  as  dower,  tenancy  by  the  courtesy,  wardships, 
and  the  like,  are. not  without  special  custom*  (I) 

(1)  LunalSofl  may  sue  and  be  saed,  and  the  suits  rnuBt  be  proeeeutoi 
tad  defended  in  taeir  own  names.  Co.  Lit  135.  b«  Bac.  Abr.  Idiots 
and  Lunatics.  G.  %  Wilson,  130,  Knipe  v.  Palmer.  5  Mass.  1^, 
Thacber  v.  Dlasmnre.  14  Mass.  S07,  exjoarU  Letgblan.  If  of  agc^ 
tbey  may  appear  by  attorney.    18  Johns.  134,  Faulkner  y.  MXHwe. 


Eia 

bpnfidermtion 
of  ceuing  a 
■ttit,  not  aver- 
ring that  there 
wai  came  of 
auit.  Meame. 
case.  1  Roll. 
19. 14.  Ant.  18. 
]>et.  Br.  79.  p. 
S19. 
Mod.  R.  169. 


BiinrELi4  vs*  Cattow. 

AM9ump$it,  In  eonalderation  of  eeaaing  a  auit,  \m  good  without  aTorring  that  there 
waa  juat  cause  of  the  tuit.  And  such  action  may  be  brought  againat  tbe  enentor 
of  the  promiaor. 

BiDWELL,  an  attorney,  brought  an  action  of  the  case 
against  Catton,  executor  of  Reve,  and  counted  that  where- 
as he  had  in  Michaelmas  term^  14  Jac,  prosecuted  an  at- 
tachment of  privilege  against  Reve,  the  testator,  returnable 
in  Hill,  term ;  the  testator  knowing  of  it,  in  consideration 
that,  at  his  request,  the  plaintiff  would  forbear  to  prosecute 
the  said  writ  any  further  against  the  testator,  the  testator 
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did  prooiiae  to  pay  him  fifty  pounds ;  and  tben  avers,  <bc.     [216  o] 


scr.aei. 
1. 


And  after  a  verdict,  it  was  excepted,  in-  arrest  of  judgment, 

First,  that  it  was  not  alleg^ed  OmU  the  plaintiff  bad  any 
just  cause  of  action. 

Secondly,  that  this  action  still  remains.  s. 

Thirdly,  that  this  kind  of  action  would  not  lie  against         9. 
an  executor,  because  it  is  not  in  the  nature  of  a  debt. 

But  the  court  nevertheless  gave  judgment.    For  jKrst,         i. 
suits  are  not  presumed  causeless,  and  the  promise  argues  s"chu£!* 
cause,  in  that  he  desired  to  stay  off  the  suit.     QtKsr»,  if 
the  defendant  had  averred  that  there  was  no  cause  of  suit. 

Secondly)  though  this  did  not  require  a  discharge  of  the         s. 
action,  yet  it  requires  a  loss  of  the  writ,  and  a  delay  of 
the  suit,  whtoh  was  both  a  benefit  to  the  one,  and  a  loss 
to  the  other. 

Thirdly,  it  was  agreed,  that  if  the  testator  promise  to         ^ 
build  a  house,  or  to  do  some  suQh  collateral  act,  that  an  utn.  scr.'sM, 

404  417  Dt 

Msumpstt  upon  that  will  not  lie  against  the  executor.  i4.ft.iRo.  it. 
But  the  coiirt  held  an  action  of  debt  would  well  lie  ^•J'^'^"* 
against  the  testator  for  the  fifty  shillings,  being  a  sum  of 
money  due  upon  a  contract  .in  which  he  received  quid 
pro  quo;  for  the  forbearing  of  a  suit  is  as  beneficial  in 
saving,  as  some  other  things  would  have  been  in  gaining.  ^ 
And  17  E.  4.  if  a  man  promise  a  chirurgeon  money  to  cr.Cv.  194. 
care  a  poor  man,  he  shall  have  an  action  of  debt  for  it.  (1) 

(1)  A  promiBe,  in  consideration  of  forbearance,  where  there  is  no 
came  of  actasn,  m  void.  1  Str.  04,  Uqjrd  v.  Leo.  Yelv.  84,  Lee  v. 
Minne,  and  n.  (^)    Yelv.  184,  Smith  v.  Jones.    3  Saund  137.  n.  (2.) 

As  to  actions  which  may  be  broaj^ht  by  and  against  execators  and 
admiittstnitors,  see  1  Pick.  71,  Stebbins  v.  Palmer. 


*        Smith  &  ux.  vs.  Stafford. 

A  pfomiflS  made  kf  th«  k«ibaad  to  th«  wife,  before  maniage,  that  if  the  wiU 
marry  him,  and  He  diet  before  her,  ha  will  leave  her  worth  one  hundred  pounds, 
is  not  relesMd  by  the  marriage.    Bemb, 

ANDBBvr  Smith  and  Anne  his  wife  were  plaintiffs  against  Asnmpnt  by  a 
Richard  Stafford,  the  ewcutor  of  Jeremy  Stafford,  and  S^SlofeTv^J 
declared  that  upon  speech  of  marriage  had  between  Anne  J^^^*!? ^^^ 
48 
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[216  5]  and  the  testator,  he  promised,  that  if  she  w<mld  awirrj 
^-^"^^"^  him,  and  he  died-  before  her,  he  would  leave  her  worth 
the^mvry.  an  hundred  pounds ;  and  then  lays,  that  she  did  marry 
?Cro/67i.  him,  and  that  he  died  and  left  her  not  worth  an  hundred 
i^Y^y^ise.  pounds.  Upon  nan  assumpriiy  and  verdict  for  the  plain- 
1  Cr  i™Noy.  ^^^^  ^^  ^^^  movod  in  arrest  of  judgment,  that  the  promise 
26. 1  Roll.  343.  ^as  released  by  the  marriage  in  law.     Against  which  it 

Hutt.  IT-  ,  .  .  •         J      •  L 

Metme  oue.  was  objected,  that  this  action  could  not  nae  during  the 
1  Ro.'9S5.'pai.  coverture,  for  it  was  not  to  be  performed  till  after  the 
ibiSlV^'  death  of  him  which  made  the  promise,  which  is  true;  hot 
fc^'fn.^'  y«^  *^  ^s  a  promise  presently,  and  before  the  act  came  to 
femrSfir  ^^  performed,  so  the  lien,  and  binding  of  the  promise  is 
intermarriage    already  in  force,  and  therefore  without  doubt  the  woman 

eitingutoheth  •'  .     .      .     i.  •  «  i.  % 

perBooai  suits,   might  havo   released   it  before   marriage   by   the   word 

moved  whether  *  promise,'  not  by  the  word  *  action ;  *  and  what  might  be 

wiuw  he"        released  actually,  the  marriage  releaseth.      See  Hill.  5 

^v^T.tcro'  Jac.  Rot.  132,  in  the  king's  bench.  Belcher  and  his  wife 

YeVv^ile"* '**^'  '^'^^g'^*  ^^  action  of  the  case  against  Hudson,  upon  a 

IroH^       promise  unto  the  wife,  that  if  she  should  marry  one  Ma- 

Cr.  Jac.417.      son,  at  his  request,  he  would  give' her,  after  Mason's  death, 

°^'  forty  shillings ;  the  defendant  pleaded,  that  Mason,  after  - 

marriage,  did  release  unto  him  all  and    all  manner  of 

actions,  as  well  real  as  personal,  and  mixt  plaints,  debts, 

contentions,  claims,  challenges,  controversies,  variances 

and  demands,  &c.     And  yet  judgment  was  given  for  the 

plaintiff.     For  never  any  one  of  these  worda  will  reach 

it.  The  case  was  compounded,  so  no  judgment  was  enter* 

ed.     And  I  was  of  opinion,  that  by  the  marriage  the 

[217]       promise  was  discharged,  (the  husband  being  the  person 

liable,)  though  it  were  true  that  the  action  was  not  ac- 

MurchS'         crued  in  his  time ;  and  though  by  this  means  the  promise 

Cr.jac.67i.      niust  be  a&  initio  (as  a  like  bond  should  be)  initftfe,  which 

moved  the  other  judges  to  be  of  another  mind.     But  the 

rules  of  law  must  not  be  guided  by  the  improvidence  of 

others.     See  6  D.  &  E.  381.  (1) 

(1)  The  opinion  exprested  Vy  C.  J.  Hobart,  in  t|iu  case,  seems  to  have 
been  overruled,  and  that  of  the  other  judges  confhmed  by  several  sub- 
eequent  cases.  In  12  Mod.  290,  Cage  v.  Acton,  the  husband  executed 
to  the  wife,  before  marriage,  a  boad  with  a  coiiditiDii  to  be  void  if  she 
survived  him,  and  he  left  her  one  thousand  pounds. '  Gould  and  Turton, 


Crookhat  m.  Woodward.  379 

justices,  wem  of  opiaioa^  (Hdlt  C.  J.  dUmUknU)  that  the  debt  was  oitl^     [217  a] 
suspended,  as  it  was  on  a  contingency  which  could  not,  by  any  possi-      C^^^«J^ 
bility,  happen  during  the  coverture.    1  Salk.  325.  S.  C.    So  in  5  T.  R.      ^"^^^"^ 
381,  Milbourn  m  EUrart  &  «(•.  it  wpm  held  by  all  the  judges  of  the 
K.  B.  that  a  bond  conditioned  for  payment  of  money  after  the  obligor's 
death,  made  to  a  woman  in  contemplation  of  marriage  between  the 
obligor  and  obligee,  and  intended  fiic  her  benefit  if  she  should  survive, 
was  not  released  by  their  marriage. 


Crookhat  v$.  Woodward. 

In  an  action  upon  a  covenant  to  utiafy  the  plaintHT  all  snch  auma  aa  hia  appren^ 
tioe  abovld  embeule,  within  thiee  mentba  after  reqneat  and  due  proof  made,  the 
declaration  muat  ^ver  the  proof,  u  well  aa  the  rtquest. 

The  word  proof,  in  mich  caae,  will  he  nndenlood  judicial  proof  in  court. 

CRooKHAt   brought    an   action    of   covenant    against  go™ajit 
Woodward,  and  declared  that  the  defendant,  by  his  deed  4i..  iB^i.ti'. 
showed  in  court^  did  covenant  with  him,  that  he  would  154.  Br.  (;on<> 
satisfy  him  all  such  sums  of  money,  &c.  as  Josias  his  son,   ^^^*  ^^' 
the   plaintiff's  apprentice,  should    embezzle   from  him, 
within  three  months  after  request ;  and  then  lays  the  em- 
bezzling and  request,  &c.     The  defendant  prayed  oyer 
of  the  deed,  which  was  entered  in  hac  verba^  and  there 
the  covenant  was  to  satisfy  within  three  months'  after  re- 
quest and  due  proof  made  of  such  embezzling ;  where- 
upon the  defendant  took  issue,  that  Josias,  the  apprentice, 
did  not  embezzle,  and  it  was  found  for  the  plaintiff,  to  the 

damage  of .    And  now  it  was  moved  in  arrest  of 

judgment  by  Chibborn,  because  it  appears,  by  the  entry  of 
the  deed,  that  the  plaintiff  ought  not  to  have  brought  his 
action  till,  ihe  thr^e  months  were  incurred,  as  well  after 
proof  as  after  request ;  whereas  the  plaintiff  had  averred 
no  proof  in  the  declaration*  And  this  exception  was  allow- 
ed as  effectual  as  if  the  defendant  had  demurred ;  for  the 
whole  case  appears  to  the  court  by  the  whole  record, 
whereof  the  deed  entered  is  part,  .as  fully  as  if  it  had 
been  in  the  plea. 

But  the  great  question  was,  how  this  matter  ^  P^^^^ll^^^^^ 
should  be  understood  in  law,  whether  a  proof  in  court  in  law,  Ben. 
judicial,  or  proof  out  of  the  court,  and  how  it  should  be  ii3|i80.'icro. 
made?    And  first,  it  was  agreed  by  the  court,  that  the  J?^' * ^*** ^*' 


S80  Cbmuay  9s.  W< 

[S17  5]    ^ord  pr4H^  generally  laid,  ehall  be  Midbfatecld  a  imtooT 

"^^^^^^^•^    judicial,  by  jury,  confession,  or  demurrer  in  fiourt.   It  was 

also  agreed,  that  if  the  fbras  of  proof  were  appointed  in 

the  writing  otherwise,  that  should  prevaili  as  in  Gold's 

IS^B^'  ^^'^'  9upra  93 ;  or  if  it  were  npon  proof  made  by  certifi- 
cate, as  is  used  for  trayellers,  or  by  witnesses  before  two 
aldermen,  or  the  like,  which  appears  cannot  be  judicial. 
Which  proof  shall  be  set  down  in  the  plea,  with  all  the 
circumstance,  and  then  it  shall  be  pat  m  discretion  of  the 
court,  to  judge  whether  that  proof  were  conipeteBt,  ac« 
cording  to  the  meaning  of  the  writing.  Apd  so  ao  new  , 
proof  shall  be  made  in  the  present  actidh,  and  being 
brought  before  he  ought  to  have  remedy,  he  can  have  no 
judgment,  as  in  the  ioarrmiiia  ehartm  he  may.  But  in 
the  principal  case,  because  the  word  proof  is  left  at  large, 
and  may  be  made  in  coui^t,  judicially,  in  an  action  brought 
against  the  apprentice,  before  the  action  brought  upon 
this  covenant  made  by  another,  it  may  rery  well  in  this 
case  be  taken  of  a  proof  by  trial  in  court,  and  so  is  every 

Bjd.  67.  ^_  way  against  the  plaintiff,  that  Jiath  brought  his  action,  of 
his  own  showing,  before  he  had  cause,  and  so  is  judged 
against  the  plaintiff  in  this  case. 

Note,  that  a  warranHa  eharttt,  or  a  writ  of  mean  may 
be  brought  before  the  party  take  loss ;  but  yet  he  hath 
cause  of  that  action  when  he  brings  it,  which  is,  diat  bar- 
ing a  warranty  or  acquittal,  he  sues  quia  Hmetj  to  establish 
the  same  by  judgment,  to  bind  the  land  of  the  warrantor, 
&c.  jpro  loeo  et  tempore;  which  kind  of  action  is  but  pro- 
visional, not  presently  remedial,  but  after,  by  edrefac.;  bat 
the  action  of  the  principal  case  being  remedial,  and  like 
unto  the  case  of  a  proof,  of  a  surmise  per  testesj  the  court 
judgeth  whether  it  be  sufficient  or  not.  (1) 

(1)  Vide  anU  9^  Gold  Y.Deti^ 
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pl8] 

.  .  WaRLBT  t;«.^BKCKWITB*.  >.^-v/-W 

OUigation. 
WlMrfHer  an  sirtrA  af^Mtiia  ffum  to  tto  fiUAlif;  with  e  prvoiio  tfid  deAietioiii 
may  be  qMbde  ob  ceitain  oimditioiw,  diaU  be  wboUjr  vom|,  or  wboflier  tb«  prooiso 
alone  diaU  be  void,  qmmre. 

Debt  upon  an  obligation  of  forty  pounds  bjr  Warloy,  AriM<wment^^ 
against  Beckwith ;   the  condition  was  to  stand  to  the  in  fomiiM. 
award  of  Gibson  and  Barwick,  to  be  made  anie/e$tum  r.  is^  si4. 
saneti  Atittn^  die  apostle.     The  defendant  saith,  that  ^'Jt^r^syd. 
they  made  no  award.    The  plaintiiT  saith,  that  the  arbi-  gi/*^"*^' 
trators  aforesaid,  reciting  diverp  sums  of  money,  alleged  by 
the  plaintiff  to  be  due  unto  him  by  the  defendant,  ^lc,  on 
the  eighteenth  day  of  November  did  order  that  the  de-  SGro.3l5,68fi. 
fendant  {inter  alia)  should  pay  nine  pounds  to  the  plain- 
tiff;  and  further,  that  if  the  aforesaid  defendant,  at  or 
before  the  feast  of  S.  Andrew  the  apostle,  then  next  fol- 
lowing, should  before  the  said  auditors,  or  either  of  them, 
disprove  the  payment  of  any  of  the  several  sums  aforesaid, 
or  any  part  thereof,  then  so  much  should  be  deducted 
out  of  the  payment  of  the  several  sums  aforesaid*    And 
upon  issue  that  they  made  no  award,  after  verdict  for  the 
plaintiff  it  was  moved  that  the  awaid  was  not  sufficient ; 
€f  curia  adviuure  mitt,  whether  this   reservation    shall  iSydLM.i^' 
frustrate  all  reaching  to  the  award,  or  whether  the  award  s^^nl^sss. 
shall  stand,  and  the  reservation  be  void.  (1) 


(1)  This  award  leeiM  to  be  wboQv  void,  beesose  it  is  not  sofficieotly 
certain  and  finaL  In  Cro.  Jac.  584,  Winch  &  at.  v.  Bandera,  the  award 
waa  thai  the  defendant  afaoiddpav  the  pkintiff  a  certain  smn,  in  several 
certain  payments,  and  if,  before  the  laat  payment,  it  should  appear  lo  the 
arbitrator  that  the  defendant  was  engaged  for  the  plaintiff  in  any  debt 
Bol^satisfied,  that  so  arach  as  the  said  debt  not  satisfied  anounted  to, 
should  be  deducted,  &c. ;  the  court  held  the  whole  award  to  be  void. 


Deceit 
H0WAB»  Vi.  glALKSLD. 

A  writ  ef  deceit  and  a  writ  t€  error  upon  the  tmne  JedfaMnt  nay  both  be  broeght 
■llhofaqMtiaie. 

Mr  Lord  William  Howard  having  a  judgment  in  a  csa-  jf;!;^^  ^^' 
savii  against  Thomas  Salkeld,  esquire,  the  tenant,  before 
execution  brought  a  writ  of  deceit,  and  because  that 


Km  M.  CBiiTE&sir.        Chesvie  A  nasi.  m.  Oeoeoc. 

would  not  stay  execution,  be  brought  also  a  writ  of  error ; 
and  though  both  these  writs  tended  to  avoid  the  judgment, 
yet  because  they  were  upon  several  reaaom  and  respects, 
they  were  both  allowed. 


Eiecaton 
pleiMememt 
adm.  medal. 
Ante  ISS.  Not. 
106. 


Jadgment. 


Kid  vs.  Chineley. 

la  debt  agsiiut  ezecaton,  a.  plea  of  ovteUnding  judgmento  far  ooAun  nUMy  aad 
no  assets  beyond  a  certain  sum  which  ii  intnfficieut  to  satisfj  the  judgments,  ia 
a  good  plea. 

Debt  against  executor,  ^ho  pleaded  three  judgments 
of  a  hundred  pounds  apiece,  and  that  he  liad  paid  forty 
pounds  in  full  satisfaction  of  two  of  the  judgments,  and 
that  he  hath  not  had,  &c.  praterquamy  <tc.  the  said  forty 
pounds,  and  twenty  pounds  more,  which  is  not  sufficient 
to  pay  the  other;  whereupon  the  plaintiff  demurred,  and 
adjudged  for  the  defendant,  for  it  is  a  pleinement  adminU" 
ter  special. 


Bawtret  vs.  IstE9. 

T/thes. 


Jvdgmeiit 


Chester  &  vx.  vs.  Geoeoe* 

A  plaiatiff  toMj  maintam  aa  actnm  «f  traapafli  upon  lua| 
tor,  withont  ehowuig  bis  letten  of  administration. 

Chester  and  his  wife  brought  an  action  of  tresphst 
against  S.  George.  The  defendant  pleaded,  that  another 
S.  George  was  seised,  and  died  seised,  d^c.  and  it  came 
to  him  as  heir.  The  plaintiff  replies,  that  before,  &c. 
one  Burgen  was  seised,  and  made  a  lease  to  one  Marshall, 
who  died  intestate,  and  the  administration  committed  to 
the  wife  plaintiff,  and  traversed  the  dying  seised ;  and 
found  for  the  plaintiff.  In  arrest  it  was  moved,  that  the 
plaintiff  should  have  showed  the  letters  of  administration. 
But  the  court  gave  judgment  for  the  plaintiff,  because  his 
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possession,  which  is  affirmed  in  the  verdict,  was  his  title,     [313  6] 
ftod   the  administration  was  but  an  inducement  ,to  the  i^^^^^^^^.^ 
traverse;  (1)  •  •       •o,'iis,67s,  ' 


(1)  Vide  aide  08,  Cope  v.  Lewyn.    PotI,  272,  Lancastell  v.  Sidle^. 


Dbubt  vs.  Fitch.  [219] 


Co«ti  are  recoTered  i^fiintt  a  plaiatUT  upon  noiuait,  where  there  m  no  cante  of 


Ca 


action. 


Drury  brought  an  action  of  the  case  against  Fitch,  for  Action  for 
these  words,  *I  arrest  thee  for  felony;'  and  at  the  trial  restthee^of^' 
the  plaintiff  was  nonsuit.     And  now  it  was  said  by  his  le.^SMn^^Ca. 
counsel,  that  the  defendant  was  to  have  no  costs,  because  ^lu'R^se 
the  words  were  not  actionable,  and  so  judgment  was  to  Pop.  iM^iii. 

JO  Costa  against 

be  given  against  the  plaintiff  for  that,  and  not  for  the  the  piainUff 
nonsuit.     And  it  was  said  that  it  had  been  so  ruled  in  ^%hm^ 
the  king's  bench;  but  I  was  of  a  contrary  opinion;  for  cause ofanlt 
the  words  of  the  law  are  plain  and  general,  that  the  cr  Jiac!15i9. 
defendant  shall  have  .costs  upon  the  nonsuit;  find  the  P^tm. 
vexation  is  the  more  gross,  if  there  were  no  cause  of  ac- 
tion; for  else  a  man  rajght  sue  with.more  safety  where  he 
bad  least  cause.    And  so  costs  were  adjudged. 


YaBBLT  vs.   iMinftAM.  AsMmpni. 

Whether  astuwipnt  will  lie  in  consideration  of  forbearancOi  without  ahowing  how 
long,  fticerc  9 

S1BT1.L  Yardlv  bjK>ught  an  assumpsit  against  Sir  Ar^  consideration 
thur  Ingram,  and  declared  that  Sir  Edward  Grevill  was  iJJS^jSSfo" 
indebted  unto  her  one  hundred  and  sixty  pounds,  and  that  Jj*I^t*^t  sa**^ 
she  told  the  defendant  that  she  would  arrest  him  for  it ;  i^s  iiow  lonv. 
whereupon  the  defendant,   upon  consideration  that    she  6i.  Pod. 'si. 
should,  at  his  instance,  forbear,  did  promise  to  pay  her  so       *    '     ' 
much  ^as   she   should  prove  due   unto  her   by  the   said 
Edward ;   and  that  thereupon  she  did  forbear  until  this 
time,  and  though  one  hundred  and  sixty  pounds  were 
due,  and  she  can  well  prove  it,  yet  the  defendant  hath 
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[219  a] 

Pop.  18S. 
Lateh.  161. 
Hetl.6<.SCro. 
684.q.bon.«ilj. 
Hntt.  i7.  Cr. 
Jm.  250, 397, 
«i83.Cr.Car. 
Ml,  438. 


not  paid  her.  And  upon  non  anwnfM^  it  was  fcNmd  for 
the  plaintiff;  and  after  Uie  arrest  it  was  OMytedy  that  the 
consideration  w^s  not  sufficient,  because  there* was  no 
time  of  ferbearance  proyided,  for  so  it  might  be  a  minute. 
But  I  ended  the  cause  by  composition.  (1) 

(1)  A  forbearance  to  sue  gje^erally,  is  mofoA,  eonstderation  for  a  pro- 
mise, if  it  appears  that  the  plainiiff  has  fortone  a  reasonable  time.  Cro. 
Jse.  683,  ICapes  v.  Sidney.  4  lohfis.  973^  Sitinff  v.  Vaadeilyn.  Cra. 
Car.  341,  Qooksv.  Dowse. 


GUFFLT   t;S.    PufDAR. 


CaM» 


Action  of 


ynaX  indicted 
of  felon// not 
evening  tiiat 
he  WM  not  in- 
dicted. Hatt 
18.  Mesme  Ct. 
Brownl.  1.  R. 
IS.  %  do.  »8. 
Ant.177.SCr. 
IM^SfT.SCr. 
696. 


Bland  vs.  EnifeNDs, 

I>ecUntion  for  nytng  of  the  plaintiff  thai  he  waa  iinlioted  of  feloaj,  ^lc,  withovt 

an  arerment  that  he  waa  not  iadioted,  ia  bad. 
Wliether  the  worde  ere  actionihle,  fmtkn  T 

George  Bland  brought  an  action  of  the  case  against 
A.  B,  for  saying  that  he  was  indicted  of  felony  at  a 
sessions  holden  at  '■  ■  '  ,  and  did  not  aver  that  he 
was  not  indicted.  And  after  a  verdict  for  the  plaintiff, 
judgment  was  stayed,  because  there  was  no  averment,  ul 
s^pra.  •  It  was  also  questioned  for  the  very  words,  be- 
cause an  indictment  is*  but  a  surmise.  (1) 

(1)  It  wodd  not  probablj,  at  the  present  day,  be  held  necessary  for 
the  ^aintiff  to  make  any  direct  exculpatory  averment,  since  it  is  iacsoai- 
bent  on  the  defendant,  if  he  means  to  rely  on  the  truth  of  the  words,  to 
dead  the  jus^ationspecisUy.  -Stark,  on  Bhmder,  317.  3WilB.]47, 
Chasman  ▼.  PickersciU. 

There  is  no  doubt  but  the  words  in  the  above  case  would  be  action- 
MOt  if  they  wevs  imettded  by  the -speaker  to  impate  a  fslony. 


Ckittal  vs.  HoftNER.    .Clasi3rooke  v9.  Liveset.  385 


Crittal  v8.  .  Horner. 

To  ohuge  one  With  having  the  French  pax  ii  actionible,  on  account  of  the  odioui- 
neM  of  the  infection. 

Ckittal  brought  an  action  of  the  case  against  Horner,  i  Roll.  43. 

3  Cr  214  289 

for  saying  that  he  had  caught  the  French  pox^  and  had  648.scro.  144, 
carried  them  home  to  his  wife ;  and  had  judgment.     The  a.  *s.  c.™'^ 
slander  is  not  in  the  the  wicked  means  of  getting  them, 
but  in  the  odiousness  of  the  infection,  as  a  leper.     2  Cro. 
144.     1  Roll.  44. 


Clasebrooke  V9.  Liveset.  [220] 

Battery. 

The  court  may,  at  their  discretion,  refose  a  cognovit  actionemf  after  isiue  joined. 

Clasebrooke,  an  attorney,  brought  an  action  of  bat-  Confeasion  of 
tery,   &c.   against  Livesey,  in   the   county  of  Wigorn.  Sfterinueioin- 
The  defendant  pleaded  not  guilty,  which  was  entered.  No/s^lsr ^ 
and  now  the  defendant  would  confess  the  action,  which  Confeeeion,  4. 
the  plaintiff  was  not  willing  to  accept,  because  the  de- 
fendant had  some  power  with  the  sheriff,  ]|;>efore  whom 
the  inquiry  of  damage  should  be.     Whereupon,  though 
all  the  prothonotaries  said  that  they  had  never  seen  a 
confesson  refused,  if  it  were  6ffered  before  the  niai  priiLS 
sealed,  yet  the  court  did  in  their  discretion  refuse  it ;  as 
well  as  because  the  wounding  was  grievous,  as  to  avoid 
error. 


WrENHAM's  Case.  star  chamber. 

A  alanderouB  petition  to  the  king,  punished  in  the  «tar  chamber. 

Yelverton,   attorney   general,   informed   in    the    star  starchsunber 
chamber,  ore  tenua^  against  John  Wrenham,  for  a  com-  peuuon,  ' 
plaint  by  him  exhibited  against  Sir  Francis  Bacon,  lord  ^^f^uj;.^^ 
chancellor,  to  the  king,  in  a  book  containing  a  scandalous 
censure  of  a  decree  made  by  the  said  lord  chancellor 
against  him,  for  one  Sir  Edward  Fisher.     In  the  sentenc-  it  is  lawful  to 

°  complain  to 
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[220  a]  ing  of  which  case  it  was  resolved  by  the  whole  court,  that 
"^^T^^  it  was  lawful  for  any  subject  to  petition  to  the  king  for 
ifvostice.  redress,  in  an  humble  and  modest  manner,  wh^re  he  finds 
himself  grieved  by  a  sentence  or  judgment ;  for  access  to 
the  sovereign  must  not  be  shut  up  in  case  of  the  subjects' 
distresses ;  but  on  the  other  side,  it  is  not  permitted, 
under  color  of  a  petition  and  refuge  to  the  king,  to  rail  . 
upon  the  judge  or  his  sentence,  and  to  make  himself 
judge  in  his  own  cause,  by  prejudging  it  before  the 
rehearing,  (for  which  his  suit  to  the  king  should  be,) 
which  Wrenham  in  this  case  did,  through  his  whole  book, 
with  the  most  desperate  boldness  and  despiteful  and  viru- 
lent words  that  was  possible.  It  was  also  resolved,  that 
the  injustice  of  the  decree  was  not  to  be  questioned  in 
this  case;  for  that  was  not  the  point  now  examinable; 
though  in  that  it  did  appear,  that  he  had  done  my  lord 
chancellor  much  and  great  wrong.  So  he  was  censured 
a  thousand  pounds  fine. 


Ann  Nebdleb  vs.  Bishop  of  Winchester. 

t 

OfadTOWMDly^KC. 


lUplevin.  Heard  V9.  Baskervile. 

[232  J  Th«  ominioB,  in  pleading,  of  an  avennent  or  mattelr,  withont  which  the  right 
miiBeientlj  i^ipean  to  the  court,  ia  natter  of  form  only,  and  mnat  be  taken  ad- 
vantage of  by  apecial  demonrer  ;  and  e  comvene,  an  omiaaion,  by  reaaon  of  which 
the  right  doea  not  ^>pear,  ia  mbtitmet  and  bed  on  genenl  demnrrer. 

In  a  plea,  ahowing  titte  by  deacent,  aa  conain  and  heir,  th«  omiaaion  to  ahow  how 
eonain,  ia  matter  of  form  only,  and  good  on  general  demnner. 

A  general  demurrer,  at  common  law,  confeaaed  all  mattera  fonnaUy  pleaded ;  and 
aince  the  ttat.  27  Elii.  c.  6.  a  general  demnner  confeaaea  all  mattera  well  pleaded, 
thou^  informally. 

Browniow.  WiLLiAM  Heard   brought  a  replevin  against  Richard 


Baskervile.  The  defendant,  as  bailifl"  to  John  Dinham, 
wS^h^'ail  esquire,  cognovit  captumem,  for  he  saith,  that  long  before, 
cSLJS?  S^'  ^^'  ^"®  Thorne  was  seised  of  the  place,  &c.  in  fee,  and 
^-  12  E.  2.  granted  a  rent  of  two  shillings,  with  a  clause  of 

iSaiind.W7.n.  distress,  unto  one  Millington:  and  that  he  died  seised  ; 
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after  whose  death  the  rent  descended  unto  another  Mil-     [232  a] 
lington,  ift3.  his  cousin  and  heir,  without  showing  how  his      v^*>/'-^^ 
cousin  ;  and  then  shows,  that  the  latter  Millington,  21  H. 
8.,  did  grant  unto  one  Dinham  and  his  heirs  the  said  rent 
in  exchange,  wbich  was  executed  on    both    sides;  and 
then  conveys  the  rent  down  by  descent  unto  Dinham,  in  6  Co.  6.  a.  Dy. 
whose  right,  &c. :  upon  which  conusans  the  plaintiff  de- 
murred generally. 

And  the  only  question  whereupon  the  court  stood,  was, 
whether  the  not  setting  down  of  the  manner  of  cousinage 
were  matter  of  substance,  or  only  of  form,  such  as  by  the 
statute  of  demurrers,  27  Eliz.  c.  5.  ought  to  be  particu- 
larly set  down,  or  else  no  advantage  to  be  taken  of  it. 

This  case,  as  being  of  great  consequence  in  the  rule, 
was  argued  by  the  judges  publicly,  and  adjudged  for  the 
defendant,  Warburton  only  dissenting. 

In  this  case  all  the  parts  of  the  statute  were  considered. 
The  title  is  for  the  furtherance  of  justice ;  that  is,  justice 
final  and  definitive,  which  ends  the  controversy  by  de- 
ciding it  according  to  the  very  right.  For  every  several 
action  or  suit  hath  a  kind  of  justicQ  which  may  be  called 
interlocutory,  in  which  a  man  may  fiiil,  though  his  right 
be  good ;  as  for  want  of  form  before  this  stat. ;  which  bred 
much  charge  and  multiplicity  of  suits,  and  was  also  a  hin- 
drance of  that  definitive  justice,  which  this  statute  intends 
to  further. 

Now  the  moderation  of  this  stat.  is  such,  that  it  doth 
not  utterly  reject  form ;  for  that  were  a  dishonor  to  the 
law,  and  to  make  it,  in  effect,  no  art :  but  requires  only 
that  it  be  discovered,  and  not  used  as  a  secret  snare  to  en- 
trap. And  that  discovery  must  not  be  confused  and  ob-  i  Latw.  4, 
scure,  but  special ;  therefore  it  is  not  sufllicient  to  say,  that 
the  demurrer  is  for  form,  but  he  must  express  what  is  the 
point  and  specialty  of  form  that  he  requires*  And  so  is 
the  word  and  meaning  of  the  stat. 

Now,  then,  the  main  question  is,  what  is  matter  and  Demnmr  mn- 
what  is  form,  within  the  meaning  of  the  law  ?    The  stat.  be  f(>nn,  what 
best  expresseth  itself  in  this,  for  it  divideth  itself  into  two  ■*'**"*•• 
main  members,  which  are  membra  dividentia. 


c;o.  L.  12.  a. 
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First,  Want  or  imperfection  of  form. 
[233]  Second,  The  matter  in  law  or  very  right,  scU.  the  true, 

meer,  or  very  right ;  to  which  must  be  added  that  which 
the  statute  adds,  that  this  right,  according  to  which  judg- 
ment is  to  be  given,  must  appear  to  the  court  within  the 
body  of  the  record. 
3  cr.  217.  So  now  whatsocvcr  it  is,  wijthout  which  the  right  doth 

sufficiently  appear  to  the  court,  it  is  form  within  this  law : 
and  so,  e  conversOj  whatsoever  is  wanting  or  imperfect,  by 
reason  whereof  the  right  appears  not,  is  not  remedied  as 
form  within  this  law. 
"loDBtnuw,  Br.      And  therefore,  if  an  executor  or  administrator  bring  an 
;f3.^iSii.*2o6.  action  of  debt,  and  do  not  produce  his  probate  or  admin- 
(w^iri^'i-    is^i'a^ionj  1^  is  not  holpen. 

Tb^i^d^^'      ^^  *^  *  ^^^  plead  a  conveyance  of  a  rent,  or  the  like, 

[:r.  El. '551'    that  cannot  pass  without  deed,   without  producing  the 

veiT.20i.2cr.  deed  in  plea,  it  is  not  holpen  :  for  it  is  not  enough  for  the 

party  to  say  that  he  is  executor,  or  that  rent  was  granted 

to  him ;  but  the  court  mu9t  see  and  adjudge  of  it,  or  else 

the  right  appears  not,  and  the  adverse  party  may  cause 

the  deed  to  be  enrolled,  which  makes  it  a  part  of  the  plea, 

whereupon  the  court  shall  judge  ^whether  it  maintain  the 

plea  or  not.     • 

Po»t.  S07.  Ac-      So  if  the  means  be  wantine  whereby  the  right  should  be 

-ord  lieu.    Br.  ,  ...  ,®  ."L  \    . 

t6.  3  Cr.  755.  made  to  appear,  it  is  incurable  :  as,  if  a  man  Dnng  an  ac- 
L.  »si.  b!  Cr.'  tion  of  debt  upon  an  obligation,  and  produce  it,  but  say 
Jac.  76.  j^  (j^  made  beyond  sea,  or  in  no  place,  a  general  demur- 

rer serves.      And  for  the  same  reason  two   affirmatives 
without  a  traverse  is  not  holpen,  because  it  admits  no 
trial,  without  which  the  court  cannot  see  the  right. 
Ant.  198.  2Cr. '    If  a  man  bring  an  action  upon  an  obligation  to  perform 
fy.' 13. 21*8.    '  an  award,  the  defendant  pleads  no  award  made,  the.  plain- 
leiy.  133.        tiff  rcpHcs  and  shows  the  award  5  now  here  is  a  fall  issue, 
a  negative  and  an  affirmative  :  yet  if  the  plaintiff  doth  not 
also  assign  the  breach,  the  defendant  may  demur  gene- 
rally ;  yet  that  breach  was  not  traversable,  but  the  plea 
as  between  the  parties  hath  an  issue  before.     And  this  is 
but  an  excrescence  or  surplusage.    But  yet,  because  it  doth 
Sid.  290.  not  appear  to  the  court,  that  he  had  right  or  cause  of  ac- 
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lion  without  it,  it  is  matter,  and  not  form,  to  set  it  forth  [233  a] 
for  information  of  the  court.  And  this  is  a  case  of  some  '«^'n/^^ 
singularity  upon  this  statute. 

But  now  to  the  case  in  question  :  the  descent  to  Milling- 
ton,  as  cousin  and  heir,  is  the  substance  and  body  of  the 
plea ;  and  the  rest  which  is  required  under  the  vizt,  is  but  a 
specification  and  explication  of  the  same  thing,  by  manner 
how  it  is,  which  is  not  the  point  issuable,  but  the  general 
descent,  as  it  is  ruled  in  the  case  of  Challenge  for  cousin- 
age, 14  Eliz.  Dyer  319.  9  E.  4.  3.  and  19  H.  8.  7.  And 
note,  that  this  is  matter  of  fact  to  be  tried  by  jury, 
whether  it  were  tried  generally  or  specially :  so  it  is  not 
like  the  cases  of  not  showing  deeds,  or  the  like,  whereof 
we  speak  before,  whereupon  the  court  is  to  judge. 

Note  Wimbish  &  Talboys's  case,  Plo.  Wimbish  and  his  Pio.  4S.  b. 
wife  plead,  that  she  was  the  person  to  whom  the  intefest 
of  the  land  did  belong,  after  Elizabeth  Talboys ;  and  the 
opinion  of  the  court  was  equal,  whether  that  were  well  tn 
not ;  yet  that  was  at  the  common  law  before  this  statute  ; 
but  indeed  the  plea  followed  the  words  of  the  stat.  1 1  H. 
7.  which  were  in  the  general;  whereupon  they  relied 
that  maintained  the  plea ;  and  that  was  less  certain  than 
this,  for  she  might  be  next  either  by  descent  or  purchase, 
or  by  reversion  or  rem. 

Now  where  it  was  objected  by  Warburton,  that  if  the 
pedigree  had  been'aet  down,  the  plaintiff  might  have 
pleaded  a  release  of  any  of  those  ancestors,  or  pleaded 
bastardy  in  any  of  them  ;  it  was  answered,  that  the  traverse 
of  the  descent  of  the  rent  to  Millington,  n^usl  have  been 
the  issue  in  both  cases,  and  would  have  served,  and  so 
will,  though  the  pedigree  be  not  set  down* 

Note,  that  as  a  demurrer  at  the  common  law  did  confess 
all  matters  formally  pleaded ;  so  now,  by  the  statute,  a 
general  dem^urrer  doth  confess  all  matters  pleaded,  though 
informally,  according  to  the  forms  meant  by  this  law.  ^^j^f'^J^ 
For  such  forms  are  now  not  material,  not  being  expressed 
in  the  demurrer. 


390  LOBD  DaRCY  vs.  ASKWITH. 

[234] 


Waste. 


Lord  Darcy  vs.  Askwith. 

General  words,  in  a  lease,  will  not  giTO  the  leaaee  a  right  to  fell  timber. 

The  grant  of  a  thing  carries  with  it  all  which  is  incident  to  it  and  necessary  to  its 
enjqjment. 

If  the  lessee  of  a  manor  open  anew  mine,  it  is  waste  j  hot  if  a  lessee  of  awwt  by 
name,  open  a  new  mine,  it  is  not  waste  -,  hot  if  he  take  timber  for  the  mainten- 
mce  OT  use  of  the  new  mine,  it  is  waste. 

If  the  leasee  do  any  act,  by  which  the  nature  of  the  thing  demiaedy  is  changed,  «« 
to  turn  meadow  into  arable,  wood  into  pasture,  dec.  it  is  waste.  8eeu$  if  he  only 
better  a  thing  in  the  same  kind,  as  to  dig  a  meadow  to  make  a  drain  or  sewer,  dec. 

If  the  lessee  build  a  new  house,  at  his  own  chaige,  it  Is  not  waste ;  but  if  he  ne- 
glect to  keep  it  in  repair,  or  fell  timber  to  build  or  repair  it,  it  is  waste.  (1) 

Mesme  esse.  JoHN  Lofd  Darcy  brought  an  action  of  waste  against 
^^.^  Win^.  B^bert  Askwith  and  John  Marshall,  upon  a  lease  made 
«H.  V?8.  ^y  ^^^  Edward  North  to  one  Arthur  Denljr,  34  H.  8.  of 
B^^wid^  the  manot  of  Swillington,  and  had  general  words,  6oscis, 

Ebor.  bascorum  vendiiionibuSf  magno  maerenUoy  magnis  atbcrir 

wiu  not^Tc     &tts,  wifieris  carhonwm^  fyc.  in  tarn  aimpUs  modo  ef,  ^c.  ' 
&ter?  1^<^  ^«  lessor  habuU  vel  jure  habere  poiuU,  for  the  term 

of  eighty  years,  and  conveyed  the  reversion  to  the  plain- 
tiff, and  the  lease  to  the  defendant,  and  then  assigned 
3eSJ4o!^°'  waste  in  felling  of  oaks.  The  defendants  plead  that  they 
felled  those  trees  for. the  making  of  punchions,  corfes, 
rolls,  roll-scoops,  and  other  utensils  m  and. about  certain 
coal-mines,  parcel  of  the  demise  ;  and  without  which  they 
could  not  dig,  and  get  the  coals  out  of  the  pits,  and  did 
bestow  the  same  trees  accordingly  tiarhereupon  the  plain- 
tiff demurred  in  law. 

And  first,  there  was  no  question  made,  that  the  lessees 
might  fell  timber,  by  force  of  the  general  words,  because 
those  words  are  concluded  under  a  term,  which  argues 
that  it  gives  not  the  trees ;  as  it  is  resolved  2  Eliz.  Dyer 
Moo.8Si.Ao-  180.  and  23  Elis.  Dyer  374.  But  thsmnly  question  was, 
whether,  by  implication  of  the  law,  by  leasing  the  coal- 
mines, the  lessor  gave  power  to  fell  the  trees  for  the  use 
11  Co.  48.  a.     of  the  coal-mines.     For  the  grounds  were  agreed  ten^pare 

(1)  As  to  what  kind  of  fixtures  may  be  erected  and  reoioved  by 
tenants,  &c.  without  committing'  waste,  see  3  East  38,  Elwes  vs.  Maw, 
where  the  law  on  this  subject  isfnUy*  discussed,  and  all  the  cases  cited. 
See  also  6  Johns.  5,  Heermance  ▼.  Vemoy.  7  Mass.  438,  CSoddard  ▼ 
Chase.    1  Camp.  227,  Watherell  t.  HoweUs. 
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£.  1.  F.  GnoitB  41,  that  the  grant  of  a  thing  did  carry  all     [234  a] 
things  includedy  without  which  the  thing  granted  cannot    ^'^^^^^ 
be  had.     But  this  case  was  adjudged  by  the  court,  und  s  Roii.  60.' 
voce^  against  the  defendant,  for  that  ground  is  to  be  under- 
stood of  things  incident  and  directly  necessary.    Thus,  if 
I  give  you  the  fish  in  my  waters,  you  may  fish  with  nets, 
but  you  may  not  cut  the  banks  to  lay  the  water  dry.     If  I 
grant  or  reserve  woods,  it  implies  a  liberty  to  take  and 
carry  them  away.    So  the  law  that  allows  a  fine  levied  by 
an  infant,  allows  him  likewise  to  declare  the  uses.   But  in 
the  principal  case  it  was  first  agreed,  that  this  shall  be  lo  Co.  4S.  b. 
taken  for  a  mine  opened  since  the  lease,  because  that  is 
stf  ongest  against  the  defendant  that  pleads  it.     Now  then 
if  mines  had  not  been  granted  by  special  name,  it  had 
been  waste  to  open  a  mine  of  new.    For  it  is  generally  a  Co.  is.  go^ 
true,  that  the  lessee  hath  no  power  to  change  the  nature  77.  s'roU.  aii^ 
of  the  thing  demised ;  he  cannot  turn  meadow  into  arable,  e  c'o.  l.'  43.  b' 
nor  stub  a  wood  to  make  it  pasture,  20  H.  6.  1.  nor  dry 
up  an  ancient  pool  or  piscary,  5  R.  2.  Wast.  97.  nor  sufibr 
ground  to  be  surrounded,  nor  decay  the  pale  of  park ;  for 
then  it  ceaseth  to  be  a  park.   Nor  he  may  not  destroy  or 
drive  away  the  stock  or  breed  of  any  thing,  because  it  dis- 
herits and  takes  away  the   perpetuity  of  succession,  as 
villains,  fish,  deer,  young  spring  of  woods,  and  the  like ;  but  t  Lm.  I7i.  Ac . 
he  may  better  a  thing  in  the  same  kind,  as  by  digging  a  ^ 
meadow,  to  make  a  drain  or  sewer  to  carry  away  water. 

A  lessee  may  build  a  new  house  where  none  was  before,  Co-Lienncoro 

.  •  .  •  ^1  '  ceo  ert.  43.  •. 

but  that  must  be  every  way  at  his  own  charge  :  for  he  must  Waat.  1  intt. 
neither  take  tiniber  or  other'  things  wastable,  neither  to 
build  nor  repair  it,  though  it  be  never  so  needful.  And 
yet  if  he  keep  it  not  in  repair,  an  action  of  waste  lies, 
though  the  writ  be  in  damibu8  dimissis.  42. £.  3.  22. 
17  E.  2.  17  E.  3.  Fitz.  Wast.  118.  101.  and  11  H.  4.  34. 
But  if  the  lessor  builds  a  house  after  the  lease,  the  lessee 
is  not  bound  to  keep  it  in  repair.    49  E.  3.  1. 

Now  upon  the  like  reason,  though  it  were  no  waste  to 
open  a  mine  in  this  case,  as  it  would  have  been  if  the  de- 
mise had  not  been  of  mines  by  special  name ;  yet  it  is 
like  a  house  new  built,  for  maintenance  whereof,  the  les- 
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[334  5]  see  can  fell  no  timber ;  and  so  much  worse,  as  a  new  house 
'^'^^^^^^  betters  and  ineieaseth  tbe  inheritance,  whereas  the  making 
and  digging  of  mines  decays,  and  perhaps  destroys  the 
inheritance  of  the  mine.  And  therefore  it  is  against  rea- 
son to  make  one  waste  to  maintain  another.  And  so  the 
diflference  is  apparent  between  this  case  and  the  liberties 
inclusive  of  houseboot,  fireboot,  hedgeboot,  and  the  like, 
which  all  tend  to  the  preservation  x>f  the  thing  demised, 
and  ploughboot  depends  upon  the  favor  of  tillage.  This 
[235]  was  the  judgment  and  reason  of  this  case,  which  I  did  de- 
liver, at  the  request  of  the  rest  of  the  judges,  for  us  all. 

And  I  am  of  the  same  opinion,  though  the  mine  had 
been  open  at  the  time  of  the  lease,  and  though  both  les- 
sor and  lessee  had  used  to  take  timber  for  those  purposes : 
for  the  lessor  might  use  his  own  as  pleased  him,  and  the 
wrong  of  one  lessee  cannot  warrant  another's  wrong. 


Error.  VlCARS  VS,  LanGHAH. 

* 

Tbers  c«n  beno  challaofe,  either  to  the  panel  or  the  poll,  until  than  be  a  fell  jnvj  ; 
but  a  challenge  must  be  taken  to  the  panel  before  any  of  the  joron  are  iwom, 

The  plaintiff  may  hate  a  challenge  to  the  panel,  by  exception  to  the  aheriff,  after 
praying  a^«n.  fag.  and  a  trnUs  to  htm,  thoagh  the  caitoe  of  (Aa&Mige  exialed  be- 
fore. 

A  juror  may  be  challenged  for  a.cause  happening  after  he  was  iwom ;  but  not  ao  of 
thepaMl. 

^J^'^]^^  A  WRIT  of  error,  was  brought  in  the  exchequer  cham- 

takST  to%a^    ^^^^  upon  a  judgment  given  in  exchequer  between  Vicars 

SBimade      and   Langham,   and   the   error  assigned    was,   that  the 
rata^«  '    sherifis  of  London  having  returned  a  jury,  and  they  being 
^e  unto      ci^iieci^  ^^^  some  not  appearing,  the  defendant  prayed  a 
tales;  and  after  the  jury  made  full   by  taleSf  then  the 
plaintiff  challenged  the  whole  panel  by  exception  to  the 
sherifis ;  whereupon  the  jury  was  quashed,  and  a  new  jury 
impannelled  by  the  coroners,  by  which  the  cause  was 
tried. 
Eatopoei  binda      Now  the  exception  was,  that  the  plaintiff,  having  prayed 
enforcedby  ^  ^  tdUs  to  the  sherifis  and  obtained  it,  was  estopped  to 
neceaaity.        challenge  the  panel  for  exception  to  the  sherifis. 
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But  it  was  resolved,  that  there  could  be  no  challenge  [235  a] 
neither  to  the  panel  nor  to  the  poll,  till  first  there  were  ^-•^v^^ 
a  full  jury  ;  so  that  the  jury  ^not  appearing  full,  there  was 
a  necessity  to  have  a  tales,  or  else  the  challenge  could 
not  have  been  taken ;  and  so  the  cause  would  have  re- 
mained |>ro  dtfectujurcUarum,  if  that  the  plaintiff  had  not 
prayed  it,  for  the  defendant  would  not,  and  so  the  judg- 
ment was  affirmed. 

And  note,  that  in  this  case  there  were  none  sworn  be- 
fore the  challenge,  but  only  impannelled.  But  if  the 
principal  panel  do  once  appear  full,  then  the  challenge 
must  be  taken  to  the  panel  before  any  be  sworn,  or  else 
it  comes  too  late. 

Note,  that  where  the  plaintiff  sues  his  ven.fac.  to  the 
sheriff,  he  is  not  estopped  thereby,  to  challenge  the  panel 
for  kindred  or  other  cause  that  was  before  the  ven,  fac. 
And  though  a  juror  may  be  challenged  for  a  cause  hap- 
pened since  he  was  sworn,  yet  the  panel  cannot  be  so ; 
for  no  ill  a-ffection  of  the  sheriff,  arising  since  the  jury 
sworn,  can  make  the  jury  suspected,  that  was  impannelled 
before. 


Anon. 
Gammon  appnrteBint  may  be  apportioned  on  a  diTiaion  of  the  land. 

It  was  adjudged,  that  where  one  had  a  common  appur-  common  ap- 
tenant  to  ten  acres  of  land  for  all  his  beasts-  levant  and  Sb!^  be^appor- 
couchant  upon  the  same,  and  sold  part  of  it,  that  the  com-  J^y^^^n  of" 
mon  should  be  apportioned,  and  every  one  should  have  ^^-  lorzi^or' 
common  for  his  beasts,  levant  and  couchant  upon  his  part ;  J^^- J  ^^^' 
for,  there  are  things  entire  in  several  degrees ;  some  that  Co.'l.  m.  a. 
cannot  be  divided  by  any  act  of  the  parties,  as  warranty,  8Co!79!a!utr. 
conditions,  and  such  other,  which  yet  by  act  in  law  are  Pj'^ss^i  *^**' 
divided.     But  the  case  of  common  is  not  so  strict  an  en-  fe,  p^l|^.^°"" 
tirety ;  and  the  mischief  of  generality  of  the  case  requires  ^^^  ^"■• 
an  extension  for  the  common  good. 
60 
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Countess  of  Ezetek  v9.  Ladt  Rosse. 


Countess  of  Shrewsbury's  Case. 

A  refatal  to  answer  interrogitoriM  at  the  xouneil  table  in  queatioot  of  ttate,  pon- 
iahcd  inatar  chamber. 


[236]  Traskb's  Case. 


Star  chamh«r  may  punish  faetiona  and  conTonticlea,  though  upon  grounds  oThere* 
■y  and  •chitm,  which  are  of  ecclesiastical  juriadiction. 


Countess  of  Exeter  v9.  Ladt  Rosse. 

No  one  is  bound  by  an  examination  in  court,  till  he  has  adrisedly  read,  perased,  and 
corrected  it. 

sttf  Chamber.      In  the  Star  chamber,  in  the  great  cause  between  the 

What  exanuna- 

•  tions  bind  in  Countess  of  Exetor,  the  Lady  Rosse  and  others^  because 
ber.  ^  *^'  the  Lady  Rosse  and  one  Sarah  Swarton,  her  maid,  had 
charged  the  Countess  of  Exeter,  that  she  had  delivered 
onto  the  said  Lady  Rosse,  at  Wimbleton,  at  the  Earl's 
house,  in  a  certain  chamber  there,  a  paper  written  and 
signed  by  herself,  (as  she  said,)  containing  a  confession  of 
certain  foul  faults,  and  a  submission  thereupon,  which 
was  showed  unto  the  king,  his  majesty  commanded  Ser- 
jeant Crew,  and  the  Serjeant  Moore,  of  counsel  of  either 
side,  to  go  to  Wimbleton,  and  there,  in  the  same  chamber, 
to  examine  the  Lady  Ro^se  and  Swarton,  upon  all  such 
things  as,  upon  their  view  of  the  place,  they  might  judge 
likely  to  discover  the  truth  or  falshood  of  the  same  mat- 
ter 5  which  they  did  accordingly,  without  oath.  Now  the 
same  persons  being  afterward  examined  in  court  as  de- 
fendants, upon  all  things  that  the  plaintiffs  listed ;  they 
did  further  examine  them  upon  interrogatories,  whether 
that  declaration  which  they  had  made  at  Wimbleton  be^ 
fore  the  two  Serjeants  were  true  or  not ;  but  they  did  not 
show  them  that  declaration  now ;  whereupon  they  answer- 
ed that  they  were  true. 

Now  upon  motion  in  open  court,  it  was  resolved  that 
these  examinations  were  not  well  taken ;  for  no  man  is 
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bound  by  an  examination  in  court,  till  first  he  have  ad-  [236  a] 
visedly  read,  perused,  and  corrected  it,  as  he  sees  cause,  ^'^^n^-^^ 
and  then  finally  concluded  it.  Therefore,  this  being  first 
taken  without  oath,  there  was  no  reason  to  bind  them  to 
it  by  a  new  oath  by  memory  without  review,  and  therefore 
by  order  it  was  suppressed.  Nevertheless,  because  it  was 
like  that  the  said  examination  might  serve  the  better  to 
discover  truth,  it  was  ordered  that  the  same  their  declara- 
tions should  be  showed  them,  and  they  reexamined  upon 
them.     And  so  they  were. 


Stanhope  vs.  The  Bishop  or  Lincoln,  &c.  [237] 

Of  advowsoni,  diflsolation  of  mouiteriea,  4tc. 


Peter  vs.  Stafford. 


[244] 


FalM  impni. 
IVlnre  the  iarae  is  of  matten  of  record  mixed  with  Buttteis  of  feet,  the  trial  muit  Meime  Ca. 

Deperpau.  676.  Bar.  Br. 

George  Peter,  attorney,  brought  an  action  of  false  lucovdornot. 
imprisonment  against  Sir  John  Stafibrd  and  others,  for 
imprisoning  him  at  Bristol.     The  defendants  plead  that 
time  out  of  mind  there  hath  been  a  court  of  record  holden 
at  Bristol,  every  Monday,  &c.  before  the  mayor,  &c.  ac- 
cording to  the  custom  and  liberties  of  the  said  city,  and 
that  according  to  the  said  custom,  Sir  John  Stafibrd  levied 
a  plaint  there  against  the  plaintiff*;  whereupon  the  other 
defendants,  being  Serjeants,  were  commanded  to  arrest 
him,  which  they  did,  &c.     The  plaintiff  took  issue,  that 
Sir  John  Stafford  did  levy  no  such  plaint  against  him, 
prout ;  and  it  was  found  for  the  plaintiff.     And  it  was  said 
in  arrest  of  judgment,  that  it  ought  to  have  been  tried  by 
the  record.     But  the  court  resolved  that  it  was  well  tried ;  |ig^-^*y«' 
for  the  matter  of  record  was  mixt  with  the  matter  of  fact,      ' 
that  is,  whether  the  court  were  kept,  and  the  plaint  levied, 
according  to  the  custom  and  liberties  of  the  city ;  which 
is  a  matter  of  fact  triable  per  pais.    Also,  the  levying  of  a 


EsSUfQTON  V9.   BOUBCBEB. 

plfiint  is  like  the  suing  out  of  an  original,  which  is  not  of 
record  till  it  be  returned  in  the  court. 
2  ito.  576.  No.       And  so  the  plaintiff  had  judgment  in  this  case.  (1) 

».6Co.  47.b.    1 I - 

(1)  Vide  1  Pick.  367,  Brier  v.  Woodbury,  aee.    2  Pick.  306,  Parke  v. 
Hall. 


0^1^  ESSINOTON   VS.   BOURCHER. 

In  debt  againit  eeyenl  defendants,  one  alone  may  wage  hia  law. 

Several  defendants  may  not  aever  in  dilatoiy  pleas,  bnt  in  ban  they  miy.  (I) 

Debt  against  EssiNOTON  against  Bourchcr,  knight,  Turner  and  others, 
Mta"ne^Sone  brought  an  action  of  debt  of  one  thousand  and  eight  hun- 
Mesmecr*  ^'^^  pouuds  upou  an  inHfoul  compuiaveruni,  and  an 
Hat.  se.Brni.  arrear  of  eight  hundred  pounds,  whereof  all  the  rest 
646.  '    paid.     Bourcher  was  outlawed :  Turner  and  the  rest  ap- 

[2451  peared  by  one  supersedeas;  Turner  alone  tendered  his 
law,  that  he  with  the  rest  did  not  owe,  (be.  And  the 
others  not  outlawed  did  plead  to  the  country.  And  it 
was  objected  against  Turner,  that  he  was  not  to  be  ad- 
mitted to  his  law  alone,  because  they  were  all  charged  as 
one  defendant,  being  for  a  joint  debt,  and  so  they  must 
answer  together.  But  it  was  answered,  that  this  was 
unreasopable  ;  for  so  by  joining  with  me  as  joint  defend- 
ants, I  must  be  subject  to  his  plea,  though  he  would 
confess  the  action.  Now  though  the  defendants  shall 
not  sever  in  dilatories^  yet  in  bars  they  may. 

And  after  divers  motions,  there  were  precedents  pro- 
duced, one  in  Tr.  12  Jac.  Rot.  2226.  and  another  Hill.  13 
Jac.  Rot.  541i  and  a  third  in  Hill.  41  Eliz.  Rot.  445, 
where  one  of  the  defendants  alone  waged  his  law,  that  he 
and  the  rest  did  not  owe,  and  the  nihil  dicuni  et  parcaiur 
judicium^  till  the  law  made  or  failed,  and  after  the  law 
Co.  L.  126.  b.  being  made,  judgment  against  the  plaintiff.  And  so  in 
this  case.  Turner  was  received  to  his  law,  and  the  plaintiff 
nonsuit. 

(1)  This  dichim  aeeins  not  to  be  correct  One  defendant  may  plead 
one  plea  in  abatement,  and  the  other  another;  or  one  may  plead  in 
abatement,  and  the  other  in  bar.  Com.  Dig.  Abatement  (I.  a)  (I.  7.) 
Post,  Cuppledick  v.  Terwhit  p.  249. 
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Pie  va.  Westley, 

A  common  infonner  moit  ahow  comedy,  in  his  infonnation,  how  tho  penalty  ia 
to  be  appropriated. 

Pie  did  inform  against  Westley,  innholder,  for  uttering 
of  fleah,  thirty  days  forbidden,  Ufufe  peiit  advisamentum 
cur.  it  quod/aris/aciai  five  pounds  for  every  offence,  unde 
ipse  peiit  medietatem*  Upon  not  guilty,  it  was  found 
against  the  defendant ;  and  now  it  was  said  in  arrest  of 
judgmenti  that  there  was  a  statute,  ecil.  that  gives  five 
pounds  for  an  offence,  but  then  it  divides  it,  one  third 
part  to  the  king,  another  to  the  informer,  and  the  third  to 
the  poor ;  et  curia  advisare.  But  I  am  of  opinion  that  information 
the  information  is  insufiicient ;  for  an  information  hath  not  with  the  de- 
only  somewhat  in  it  of  an  indictment  to  lay  down  an  jj^I^er!^^ 
offence,  but  hath  also  the  nature  of  an  action,  for  the 
party  to  demand  his  due,  as  in  another  action,  which  is 
his  office  to  demand  certain,  and  not  the  court's  to  as- 
sign ;  therefore  if  he  make  no  demand,  or  demand  that 
appears  not  to  be  due,  his  information  is  insufficient.  (1) 

(1)  See  4  MsM.  465,  Commonwealth  v.  Messenger,  ace. 


BlCEFORD   vs.   BlCKFORD.  Caae. 

Where  the  action  is  falaified  by  the  plaintiff 'a  own  ahowing,  judgment  will  be 
arreated. 

BlCKFORD,  an  administrator,  brought  an  action  of  debt  Action  falaified 

of  the  plain* 

agamst  Bickford ;  and  after  issue  found  for  the  plaintiff,  it  tiff 'a  ahowing. 
was  spoke  by  Chibborn,  in  arrest,  that  the  action  was 
brought  the  second  of  April,  16  Jac,  and  the  administra- 
tion was  laid  in  the  declaration  granted  the  eleventh  of        - 
May  after.    So  the  judgment  was  stayed.  (1) 

(1)  Vide  anU  189,  Harbin  v.  Green. 


Mason  vs.   GRArroN.  Harbis  v$.   Ap-Johit. 


Mason  vs.   GRArroN. 

h  deelantioD  for  goodi  «inbe9d«d  in  the  defendant's  mn,  is  good, 
it  to  be  a  common  inn. 


Action  againat 
an  hoatler,  not 
laying  cohuhmm 
hatpitiMm, 
DjerS66.b. 
8  Co.  32.  a. 
ntra.  Palm.  £33. 


aTcirittg 


Mason  brought  an  action  of  the  case  against  Grafton, 
for  goods  embezzled  out  of  his  inn ;  and  found  for  the 
plaintiff.  In  arrest  it  was  excepted  that  he  had  not 
alleged  to  be  in  communi  hospiiio,  (^wtrt  if  both  in 
the  writ  and  declaration.)  Yet  because  the  declaration 
laid  the  custom  for  common  inns,  and  then  laid  that  he  was 
hospUaius  in  haspUio^  the  plaintiff  had  judgment.  For  it 
shall  be  intended  (and  it  is)  domus^  non  hospUinm^  if  it 
be  not  commune.  (1) 

(1)  To  maintiiin  an  action  affainst  an  innkeeper  for  goods  lost,  d&c.  it 
must  be  a  common  inn,  and  tne  owner  must  be  a  passenger,  and  not 
merely  a  neighbour.    6  Co.  83,  Calye's  case. 


[246] 

Treapaaa. 


Harris  vs.  Ap-John. 

Writ  9tvm,/ac.  and  hob,  eorp.  may  be  amended  after  Teidict 

Amendment  ^  TRESPASS  by  Harris  against  Ap-John ;  after  verdict  it 
for^SeHpilaa. '  was  found  that  the  ven.  fac.  and  habtas  corpus  was  de 
v^nm  pl<]^o  debiii.  And  the  court  amended  it.  1  Cro.  Car. 
3Cr*tt8;fe.  2*^^'  ^28,  like  case. 


Obligation. 
Delivered  aa  a 
aeiole  to  the 
party.  S  Ro.  S6. 
Co.  Lit  36.  a. 
Co.  9.  R.  197.  a. 
Tborooood'a 
Ca.Ro.t.Ab. 
96, 27.  Cr.  Jac. 
85.  Blunden 
andWood'a 
Ca.  Moor,  64S. 
WiUiama  and 
Oreen'a  Ca. 
Cr.  El.  884. 
the  aame  Ca. 
Cr.  El.  835. 
Cont.  Noy.  6. 
Dr.  34.  3  Cr. 
590,884. 
1  Brnl.  156. 


HoLFORD  VS.  Parker. 

An  obligation  cannot  be  delivered  to  the  obligee  himaelf  aa  an  uerow. 

Debt  per  Holford  versus  Parker^  sur  obligaiian.  The 
defendant  pleaded,  that  he  delivered  the  writings  to  the 
plaintiff  himself,  as  a  scrple,  upon  condition,  &c.  Et 
issini  nieni  son  /ait ;  and  demurred.  Judgment  against 
the  defendant,  without  arguments.  3  Cro.  520,  like  judg- 
ment. (1) 

(1)  That  the  delivery  of  a  deed  should  operate  aa  an  escrow,  it  is 
necessary  that  it  should  be  made  to  a  stranger  and  not  to  the  party ;  for 
if  one  make  a  deed  and  deliver  it  to  the  party  to  whom  it  is  nutde,  as  an 
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escrow  upon  certain  conditioDs,  in  such  csm,  let  the  form  of  the  words  [246  d] 
be  whatever  it  may,  the  delivery  is  absolute,  and  the  deed  shall  take  v^^^^^^w^ 
effect  presently  as  his  deed.  8  Mass.  290,  Fairbanks  v.  Metcalfe.  But 
if  a  deed,  intended  as  an  escrow,  be  delivered  to  the  grantee,  but  imme- 
diately afterwards,  according  to  the  understanding  and  aneement  of 
the  parties,  it  is  ]^ed  in  ttie  hands  of  a  stranger,  to  be  kept  by  him 
as  an  escrow,  until  a  certain  event  should  happen ;  in  such  case  the 
deed  would  be  considered  merely  as  an  escrow.  The  i>lain  sense  and 
justice  of  the  case  would  require  that  the  deed,  while  in  the  hands  of 
the  grantee,  should  be  considered  as  in  trarmtu  to  the  possession  of  the 
stranger.  The  grantee  would  be  considered  as  merely  the  instrument 
or  agent  of  the  grantor  to  deliver  the  deed  to  the  stranger  as  an  escrow. 
Fairbanks  v.  Metcalf,  ub.  sup.  An  escrow  generally  takes  its  effect 
from  the  second  delivery  only.  If  therefore  a  grantor  deliver  the 
instrument  to  a  thurd  person  as  his  escrow,  to  be  delivered  to  the 
grantee,  upon  some  future  event,  as  the  grantor's  deed,  and  it  be 
accordingly  delivered  to  the  grantee,  it  is  not  the  grantor's  deed  until 
this  second  delivery.  2  Johns.  248,  Jackson  v.  Catiin.  Fairbanks  v. 
Metcalf,  ub.  tup.  But  where  a  deed  is  delivered  as  an  escrow,  and 
either  of  the  puties  dies  before  the  condition  is  performed,  and  after- 
wards the  condition  is  performed,  the  deed  is  valid,  and  takes  efibct 
from  the  first  delivery.  13  Johns.  285,  Ruggles  v.  Lawson.  And  in 
various  other  cases,  a  deed  delivered  as  an  escrow  will  take  its  effect, 
and  be  considered  the  deed  of  the  maker  from  the  first  delivenr,  if  this 
construction  should  be  necessary,  in  furtherance  of  the  lawful  inten- 
tions of  the  parties.  9  Mass.  307,  Hatch  v.  Hatch.  18  Johns.  544, 
Bqechman  v.  Frost.    2  Mass.  447,  Wheelwright  v.  Wheriwright 


Constable's  Case. 

An  action  on  the  itai.  of  hae  ud  ciy  may  be  maintained  against  the  half  handred 
ofWaltfaam. 


Norton  vs.   MoLINEUX  &  Ol.  Covenant. 

a  declaration  against  the  defendants,  naming  them  as  administrators  of  the  goods 
of  T.  C.  during  the  minority  of  M.  M,,  executrix  of  the  said  T.  C,  late  executor 
of  E.  C.f  is  good. 

NoBTON,  executor  of  James  Hobart,  brought  a  writ  of  Administrator 

'     '      -^r   %•  .    •«       .         ,     .    .  ^  during  the  mi- 

covenant  against  Molineux  and  Ford,  administrators  of  norityofthe 
the  goods  of  Thomas  Carrell,  during  the  minority  of  Mary  executor.^how 
Molineux,   executrix   of  the   said   Thomas   Carrell,  late  name2?Post. 
executor  of  Edward  Carrell,  upon  a  condition  of  Edward  g^fn^ 237. 
Carrell's,  for  payment  of  an  annuity;  issue,  non  est  fac-  scr.Mi. 
turn;  found  for  the  plaintiff.     It  was  moved  in  arrest,  by 
Towes,  that  the  defendant  should  have  been  named  ad- 
ministrator of  the  goods  of  Edward,  not  administered  by 
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[246  i]  Thomas.  But  the  court,  being  informed  by  the  protho- 
^^"^^"^^  notaries  that  this  was  the  ancient  form,  judgment  was 
given  for  the  plaintiff.  If  the  children  had  been  defend- 
ants, they  should  have  been  named  but  executors  of  the 
executor,  for  the  rest  follows ;  but  the  committing'  of 
administration  is  of  both  goods,  but  the  precedents  rule 
in  the  titling,  &c.  (I) 

(1)  In  Massachusetts,  by  stat  1783.  c.  24  a.  19,  the  executor  of  an 
executor  shall  not,  in  consequence  thereof^  become  an  executor  of  the 
first  testator ;  but  in  every  such  case,  administration  may  be  mnted 
u^n  the  goods  and  estate  of  the  first  testator,  unadministered  upon, 
with  the  will  annexed,  to  such  person  as  the  judge  of  probate  may 
think  fit 


Debt.  LeESK   vs.    ArROWSMITH. 

The  impariaace  roll  may  be  amended  by  the  instructiena  of  the  clerk,  but  not  by 
the  plea  roll. 

Amendment  of  Leese  brought  an  Rction  of  debt  against  Arrowsmith, 
roU,*^^e^^*  for  three  hundred  pounds }  and  in  the  imparlance  roll,  the 
plea  rou^^       couut  was  upou  the  sale  of  divers  parcels  to  several  sums, 


^^Brow^i  ^'^  making  up  but  two  hundred  and  ninetyfour  pounds, 
los^i^^sii  ^^  ^^'  ^^  count  upon  the  plea  roll  was  right,  and 
416)  496)  Biu>'  upon  nihil  debet^  it  was  found  for  the  plaint.  And  al- 
284!  1  cro.  92i.  though  the  imparlance  roll  could  not  be  amended  by  the 
^Cr^Ctf^^,  after  roll,  yet  because  Bayle,  the  plaintiff's  attorney, 
91 1  RoU.  198.  affirmed  that  his  instructions  to  the  clerk  were  right,  it 
was  amended  by  the  court. 


Smith  vs.  Pannell. 

Court  eccieai-       Smith  and  Other  church  wardens  of  Ridgewell  in  Es- 

dietii notwith   SOX,  presented  to  the  archdeacon,  that  one  Pannell  was  a 

Xbr!1fe6^296?  ^^^^^^i  ^J^^  a  sower  of  discord  between  neighbours ;  where- 

[247]       upon  the  archdeacon  enjoined  him  purgation ;  and  the 

court  awarded  prohibition ;  for  the  clause  belongs  to  the 

leet,  except  it  were  in  the  church,  or  the  like. 
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[247  a] 
Wats  vs.  Conisbt. 

Prohibitioii  Um  to  the  «celMiaitietl  court  for  reAuing  to  admit  proper  proof. 

Elizabeth  Wats,  wife  of  Edward  Wats,  libelled  in  the  9^  «ccie- 

'  '  Biasticftl  refa- 

spiritual  court  against  Jane  Conisby,  executrix  of  the  ex-  Mth  competant 
ecutor  of  Henry  Conisby,  for  a  legacy  of  one  hundred  bition/i£tt.  * 
and  sixty  pounds.     The  defendant  pleads  the  release  of  Heu.  ivm.*" 
Wats,  the  husband,  after  marriage ;  and  there  were  two  aLTiw^'mo! 
witnesses  to  the  release,  but  both  dead ;  and  therefore  not  ^^-  ^^^^^j^ 
allowed  ;  whereupon  prohibition  was  granted,  containing  9l'J^'^^ 
this  averment,  that  the  witnesses  were  dead,  and  that  she 
offered  to  prove  by  witnesses,  that  it  was  the  hands  of  the 
witnesses  dead,  and  that  Wats,  the  husband,  ccmfessed 
that  he  subscribed  the  release.  (1) 

(1)  See  Yelv.  93,  Brown  v.  Wentworth. 


Luch's  Case. 
Juriidictioii,  d&c.  of  orphan's  court,  London. 


Scot  vs.  Wall. 

Of  tjthet  and  modus  deeimandi. 


Austin  vs.  Kibbt.  r248l 

Austin  against  Kirby ;  false  judgment  upon  a  judgment  9yp^  ^ 

•       .  t^         L       1       omitted. 

in  the  county  court ;  m  trespass,  the  jury  say,  that  the  de- 
fendant est  cufp.,  leaving  out  super  sacramentum  suum; 
and  reversed. 


Sprat  vs.  Sherrot. 

New  writ  againat  an  heir,  on  roTenal  of  ontlawiy,  dtc.  and  no  judgment  rendered. 
51 
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[248  a] 

s^^^s^"^  Smith  vs,  Boughsr. 

Annuity. 

A  grant  of  an  annuity  *  out  of  the  clear  gains  of  the  allum  works/  binda  the  peraon 
of  the  grantor,  ahaolntely. 

Anmiity  out  of  Smith  brought  a  Writ  of  annuity  against  Boucher  and 
cWgetTt^e  others  :  the  annuity  was  forty  pounds  |>er  annumj  solvend. 
futeiy"  'n'e.ine  ^^^^  ^^^^^  ^^^^  ^^  ^  oUom  works.  The  defendant 
i*Roii*m'  ^'  pleaded,  that  there  were  no  clear  gains ;  and  upon  de- 
Dav.  6.  b.  murrer,  the  plaintiff  had  judgment,  without  argument.  For 
the  grant  chargeth  the  person,  and  the  rest  is  idle. 
Margaret  Parkins'  case.  (1) 

(1)  So  if  a  man  grants  an  annuity  to  another  *to  be  received  out  of 
his  coffers,'  or  *  out  of  a  ba^  of  money,'  or  '  to  be  received  of  a  straitfer,' 
or  'out  of  his  rent,'  &c.  this  is  sufficient  to  charge  the  person  ^the 
grantor.    Com.  Dig.  Annuity  (A.  2.) 


Farmer  vs.  Sherehan. 

or  tythee. 


Napper  V8.  Seward. 

Of  tythea. 


[249] 


Barret's  Case. 
Amendment  refViBed  became  the  pleadings  wete  not  by  a  leiiea&t'fl  hud. 


EjecHone,  4>c.  BiRD  VS.  SneLL. 

Ejectment  and  trespaaa  for  assault  and  batteiy  are  joined  in  one  writ  \  and,  upon 
not  guilty  pleaded,  a  verdict  for  the  plaintiff,  and  entire  damagea  are  given. 
Whether  any  judgment  can  be  rendered,  quart  t 

Ejeetionejirmai  BiRD  brought  Egainst  Sncll  R  Writ  Containing  both  an 
Sttery  boST  2i  ^^ctionc  fimuB,  and  a  trespass  of  assault  and  battery  :  and 
one  wnt.  ^p^^^  ^^^  guilty  pleaded,  verdict  was  given  for  the  plain- 

tiff, both  for  the  ejectment  and  battery,  and  entire  dama- 
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ges  assessed.     And  the  court  advised  of  the  judgment,     [249  a] 
because  it  was  without  precedent ;  but  the  damages  for     ^-^n^-*^ 
the  battery  could  not  be  released,  because  they  were  en- 
tire with  the  ejectment.     Note,  it  seemeth  holpen  by  ver- 
dict. (I) 

(1)  See  5  Mod.  90,  Dalston  v.  Janson,  and  Archb.  Civil  Pleading,  72 
and  73,  where  the  above  case  is  cited  and  commented  on. 


Thorp  vs.  Tatlor.  Obligation. 

If  an  obligation  is  averred,  in  the  declaration,  to  have  been  made  on  a  certain  day, 
and  on  otfer  it  appeara  to  be  dated  on  another  day,  this  is  no  variance.    . 

Thorp  brousht  an  action  of  debt  ae^ainst  Taylor,  and  Count  upon 

,  1.         .  ....  ,.        /.  .     the  date  and 

counted  upon  an  obligation  made  ulttmo  die  Augustt,  making  or  the 
anno  4.  Rs.     Upon  oyer  of  the  bond,  it  bore  date  19  die  aS/tSw 
Aug.  anno  4.  The  defendant  pleaded  non  est  factum.  The 
jury  found  it  his  deed,  and  the  plaintiff  had  judgment ; 
for  the  count  was  not  of  the  date,  but  of  the  making  ;  and 
the  jury  have  found  the  deed.     2  Cro.  136.  (1) 

(1)  On  the  subject  of  variance,  see  Starkie  on  Evidence,  1526  e<  aeq. 

In  an  action  agfunst  the  drawer  of  a  bill  of  exchange,  the  declaration 
stated  that  the  defendant,  *  on  the  3d  dav  of  Feb.  1810,  at,  &c.  made  his 
certain  bill  of  exchange,  &c.'  The  bill  produced  appeared  to  be  dated 
6th  Feb.  1810.  The  court  held  that,  as  the  declaration  did  not  allege 
the  date  as  a  part  of  the  bill,  but  only  averred  that  defendant,  on  that 
day,  drew  the  bill,  being  silent  as  to  the  date  of  it,  the  date  of  the  bill 
being  different  from  the  dav  in  the  declaration  was  not  a  material  vari- 
ance. It  was  then  objected  that  as  the  day  of  drawing  the  bill  was  al- 
leged as  a  substantial  averment,  not  being  laid  under  a  videlicet,  the 
plaintiff  was  bound  to  prove  the  actual  day,  especially  as  the  bill  itself 
showed  a  different  day.  But  it  was  ruled  that  the  allegation  of  the  day 
was  immaterial,  and  that  it  was  enough  for  the  plaintiff  to  prove  the 
bill. 

But  in  another  case,  where  the  declaration  alleged  that  the  defendant 
on,  &c.  made  his  certain  bill  of  exchange  in  writing,  *  hearing  date  the 
»ame  day  and  year  aforesaid,^  and  the  real  date  of  the  bill  was  different, 
it  was  held  that  the  variance  was  fatal.  2  Camp.  307,  note.  Where  a 
deed  has  no  date  or  an  impossible  date,  and,  in  the  deed,  reference  is 
made  to  the  date,  that  word  will  be  construed  delivery ;  but  if  it  has  a 
sensible  date,  the  word  date,  occurring  in  other  parts  of  the  deed,  means 
the  day  of  the  date  and  not  of  delivery,  4  Bam.  &  Cres.  908,  Styles  v, 
Wardle.    ^nte  72,  Pope  v.  Skinner,  and  note. 
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BaABBHAw  vs.  Walkek. 

Words  of  an  uncertain  Mnae,  an  'fildUng  follow/  &c.  aio  not  actioadUe. 

Action  for  Bradshaw  brought  an  action  upon  the  case  against 

iSg  fellow/  "  Walker  for  these  words,  *  thou  art  a  filching  fellow,  and 
Hut!34.?RoU.  didst  filch  from  William  Parson  a  hundred  pounds.' 
R.  13^"3C?!'  *'  After  verdict  for  the  plaintiS;  cur.  advisare;  for  the  words 
484.  Palm.  29.  ^^^  ^f  ^^^  uncertain  sense  and  so  judgment :  was  pronounc- 
ed, ana  vocCy  Mich.  17  Jac.  nihU  capiat.  (1) 

(1)  See  ante  p.  6,  Miles  v.  Jacob,  n.  (1.) 


Efectiane,  ^.  MaRSH  VS.  SparrET. 

In  ejectment,  if  the  word  denait  be  need  in  the  writ,  by  miatake,  inatead  of  demUUf 
it  may  be  amended. 

Demau  for  de-       Marsh  brought  an  ejectment  against  Sparrey,  of  the 

m!'wl^^'    demise  of  Sir  George  Wrottesly,  and  the  plaintiff  had 

verdict  and  judgment.     Now  it  was  moved  by  Hitcham, 

that  the  writ  was  devisit^  where  it  ought  to  have  been  de- 

misit ;  and  it  was  amended  per  curiam. 


CUPPLEDICK  vs.  TeRWHIT. 

yUm.    (See  ante  p.  b,  n.  (1.)) 

Where  one  defendant  pleads  in  abatement,  on  which  iaane  ia  joined,  and  the  other 
pleada  in  abatement  on  which  it  ia  demurred,  and  the  iaaue,  ia  found  for  the  de- 
fendant ;  the  whole  writ  ahall  abate  upon  the  verdict,  without  determining  the 
depiurrer. 

Hnt  SI.  CuppLEDiCK  brought  a  quare  imped,  against  Sir  Philip 

L  ^i™ ^  ^^'  Terwhit  et  aliosy  qu.  permittai  ipsum  preseniare  ad  seek- 
siam  de  Ulcibi,  fyc.  The  defendant  pleaded  quod  nuBa  talis 
habetur  ecclesia  vocat.  Ulcibi  in  com.  pred.     Whereupon 

Verdict  Lbsuc  ;  and  after  verdict  j^ro.  dtf.  it  was  moved  by  Harris  for 

the  plaint,  that  the  ven./ac.  was  mistaken;  for  it  was  de 
vicineto  de  Uldbiy  where  it  should  have  been  de  corpore 

^aw^dt^  ^^^^^'^  ^  where  the  issue  is  upon  no  such  town.  But  the 
court  gave  judgment  qd.  cassatur  breve  ;  for  though  it  be 
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denied  that  there  is  any  such  church,  yet  the  town  is  not      [250] 

denied ;  and  the  count  of  ecdetta  de  UMbi  is  an  allegation     ^^-^^v^**^ 

that  there  is  a  town  called  Ulcibi,  whereof  whether  there 

be  a  church  the  vi^ne  ariseth  properly  from  the  town.  And 

though  I  observed  the  issue  did  not  meet  in  words,  for  the 

writ  is  ecdesia  de  Vlcibij  and  the  plea  eceleaia  vocai.  UU 

cibij  yet  the  effect  is  the  same.     And  note,  that  though 

another  of  the  defendants,  8cU.  Gierke,  had  pleaded  like-  f^\^'^  ^''' 

wise  to  the  writ,  no  such  bishop  of  Lincoln  as  was  named, 

Slc.  whereupon  there  was  another  demurrer;  yet  the  whole 

writ  was  abated  against  them  all,  upon  the  verdict,  and 

no  opinion  given  upon  the  other  demurrer. 


Pie  vs.  Deane. 

Whether  lUt  36  Elis.  has  expired. 


Bbiers  vs.  Goddard. 

If  an  administratrix  daring  the  minority  of  the  execvtor,  gives  bonds  to  the  credi- 
diton  of  the  testator,  and  then  marries,  the  husband  may  retain  the  goods  of  the 
testator  to  the  Talue  of  the  debts  so  assumed  by  the  wife. 

IjfTER  Briers  and  Goddard,  administratrix  durante  mi-  Adm.  during 
wore  atate  of  the  daughter,  executrix,  made  divers  obliga-  ii*oScuS?  ^ 
tions  unto  the  creditors  of  the  testator,  and  after  took  £][JS^°^  "^ 
husband.     And  the  court  was  of  opinion,  that  so  much  of  Jj^^.-  {-  ^ 

SI.  Swinb.S87. 

the  goods  of  the  testator  as  amounted  unto  the  value  of  Post.  26i. 
the  debts  paid,  and  undertaken  by  the  wife,  the  husband  i  Rou'.sts. 
might  retain  as  his  own.  Sei^p'ii^'iw. 

Quare,  how  the  case  shall  be  if  the  wife  die?  for  then  sco^ffj^;^' 
the  husband  is  no  longer  chargeable  by  her  bond.     Also  ^ 'l^**?**^' 
the  court  was  of  opinion,  that  this  kind  of  administration,  5  Co.  36.  a. 
during  the  minority  of  an  executrix,  was  not  within  the 
Stat,  of  21  H.  8,  to  be  granted  of  necessity  to  the  widow 
of  the  testator,  because  there  is  an  executor  all  the  while  ; 
otherwise,  perhaps,  it  were,  if  the   executor  were   made 
from  a  time  to  come. 


Philips  t;^.  Wood.         Hauoh  vs.  Topsall. 
Hide  vs,  Ellis. 

Ciiftoin  of  tjthing. 


[251]  Philips  vs.  Wood. 

Battery. 

The  writ,  in  tretpaM  for  mmhU  aad  battery,  wae  againat  three,  and  the  count 
against  one  only,  and  held  good  after  verdict. 

I  Le.  41.  Philips  brought  a  trespass  of  assault  and  battery  against 

YeLCB.'  Ant.    Wood,  and  Wood  pleaded  not  guilty,  and  it  was  found  for 
164^^199.  6  Co.  ^|jg  plaintiff.     And  after  verdict  it  was  moved  in  arrest  of 
judgment,  that  the  writ  was  against  these  two  defendants 
H.i6.Jac.Rot  and  another,  and  therefore  the  count  ousht  to  have  been 

1100.    EzitOB  ^ 

1  Cr.  327.  in  the  aimtd  cumi  which  was  not.  Et  Curia  advisare. 
But  Tr.  17.  judgment  was  given ;  but  it  Was  taken  as  no 
original,  and  so  aided  by  the  statute. 


^^^^  Haugh  vs.  Topsall. 

After  judgment  and  a  writ  of  error,  a  motion  to  amend  the  imparlance  roll  to  make 
it  agreeable  to  the  original,  refused. 

No  amendment  Fetherstone  Hauoh  against  Topsall,  action  of  debt 
iuice^roi/)^y  against  the  executor.  The  writ  was  purchased  in  the 
th«^originai  county  of  the  city  of  York,  and  the  declaration  upon  the 
iBroi'^  imparlance  roll  was  entered,  M.  13  Jac.  Rot.  3409.  And 
Hutt  w^'i  Cr  ^^  ^^^  margent,  civit.  Eboruni.  But  the  declaration  was, 
46,91*.  Ant.  76)  that  the  testator,  apud  viUam  JSTovi  Castri  super  Tinam 

cone,  se  teneriy  fyc.     Whereupon  the  defendant  imparled 

usque  HiUar.f  and  the  plaintiff  counted  again  right,  cone. 

teneri  apud  civitatem  Eborum :  and  upon  issue  plene  ad- 
'  ministravit,  verdict  for  the  plaintiff,  and  judgment ;  and 

after,  the  record  removed  by  error,  and  this  assigned  for 
Cr. Jac. 89, 105,  error  in  the  king's  bench.  It  was  moved  in  the  common 
635.      '     '    pleas,  that  the  imparlance  roll  might  be  amended  and 

made  agreeable  to  the  original,  but  was  denied  by  the 

court. 
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Carver  vs.  Haselrig.  >,^*v-w/ 

In  an  tction  against  an  admmiatrator  dnring  the  minority  of  an  executor,  the 
plaintiff  need  not  aver  that  the  executor  ia  still  within  age.  (1)    SeetUf  if  the         ' 
plaintiff  be  such  adminiatrator.  (2) 

Carver  against  Haselrig,  adm.  durante  minare  mtate  of  Nonage  con- 
an  executor,  and  did  not  aver  that  the  executor  was  still  who'^i^rred. 
within  the  age  of  seventeen  years.     Opinion,  that  he  need  |^^;  ^'gf®* 
not;  otherwise  it  were,  if  the  plaintiff  were  such  an  ad-  *  ?J*^*|c_^*^" 
ministrator.     2  Cr.  10.    1  Ro.  R.  400.    Swinb.  287.     Yel.  a*o,fl90.  YeW. 

•  ^r>        y.  ^       *•-,    1  -.r   1     -^^  1*8-  Accord. 

128.     6  Co.  67.  b.     Yel.  128.  6  Co.  29.  a. 

Ant.  246, 280. 

(1)  See  wnit  p.  71,  Sherley  v.  Wood,  n.  0J) 

(2)  See  Cro.  EL  602,  Pigot  v.  Gascoyn.    1  Salk.  42,  Sl&ughter  v. 
Maiy.    5  Mod.  395,  Atkixuon  v.  Cornish,  ace. 


Grihestone  vs.  Molineux. 

Of  reciuancj. 


Armested's  Case. 
Violation  of  the  king's  proclamation  pnniahed  in  star  chamber. 


Lake  vs.  Hatton.  [262] 

Only  a  party  grieved  by  a  libel  can  complain  of  it  in  star  chamber. 


Breadhan  vs.  Coales.  [253] 


An  aarignment  to  the  king,  by  the  hasband,  of  a  debt  due  to  the  wife  dum  sola,  is 
good,  notwithstanding  the  stat.  7  Jac.  o.  15. 


Waddington's  Ca%e. 

Of  the  form  of  the  writ  oidietn  clauni  txtremum  to  the  escheator,  Ac. 


408  Lake  va*  Hatton.     Duncohbib  vs,  Winofteld. 

[253  a] 

y.,^.:^^^^  Lake  vs.  Hattok. 

S«eiatop.ttC  S.C.ud8.P. 


[254]  DUNCOMBE  vs.  WlNGFlELD. 

If  hnsbuid  and  wife  be  tenanti  in  ipecial  tail,  witb  xemaiBder  orer,  and  the  hm- 

band  discontinae  by  fine  or  feoffment^  and  take  back  an  eatate  to  himself  and  wile, 

in  special  tail,  both  are  remitted,  but  the  husband  is  estopped  to  daSm  kj  the 

remitter. 
If  husband  and  wife  be  tenants  in  tail,  and  the  husband  alien,  and  take  back  an 

estate  to  himself  and  wife,  by  way  of  tut,  the  wife  ii  remitted. 
If  husbtpd  and  wife  be  tenants  in  special  tail,  and  the  husband  alone  levy  a  fine  to 

the  use  of  himself  and  wife,  for  life,  the  entail  Is  bened  as  to  the  husband  aid 

issue ;  but  the  wife  is  remitted  to  the  estate  t^,  se  she  woidd  have  been  bj 

entry,  after  the  husband's  death ;  and  the  remaiifdeito  depending  oil  that  estafts 

tail  are  also  remitted. 
If,  after  such  remitter,  the  wife  die,  living  the  husband,  those  remainden  which 

are  remitted  by  her  remitter,  are  turned  into  righu  again,  as  they  would  have 

been,  if  the  wilTe  had  not  been  remitted. 
A  remitter  is  as  an  entry  in  law. 

There  may  be  a  remitter,  moUnt  voUm,  for  the  benefit  of  third  persons. 
If  a  jury  find  a  baijgain  and  sale,  or  a  fine,  and  do  not  mention  an  enroUment  or 

proclamation,  none  ahall  be  intended. 
Where  a  special  verdict  concludes  specially  on  one  point,  the  court  will  inquire 

only  upon  the  point  thua  referred  to  them.    8«au,  where  it  concludes  generally, 

by  ref<$nring  the  whole  matter  to  the  court 

Winch.  Ent.        Geoboc  Melton  and  Alice  hig  wife  were  seised  bf  the  land 

Ano  41)0 

Waller  Hartf.  ID  question  in  fee,  in  the  right  of  Alice,  and  levied  a  fine 
with  proclamations,  43  of  Eliz.  of  it,  to  the  use  of  them  two, 
and  the  heirs  of  their  two  bodies  begotten,  the  rem.  to 
Susan  Andrews^  the  lessor  for  life,  the  rem.  to  Francis 
Duncombe  in  tail,  the  rem.  in  fee  to  the  same  Alice.  And 
the  jury  found  the  seisin  accordingly,  by  the  stat.  of  uses, 
and  that  the  tenements  were  in  the  actual  possession  of 

This  argument  George  and  Alice,  and  that  Melton  alone,  menae  Michael. 

jj6Jac.°*  44  Eltz.,  leried  another  fine  with  proclamations  of  the 
same  lands,  to  the  use  of  the  same  Melton  and  his  wife, 
in  special  tail,  as  before,  the  rem.  to  Melton  himself  in 
tail,'  the  rem.  to  the  same  George  Melton,  and  one  Evan 
Melton  in  fee;  and'  then  the  jury  found  that  they  were 
seised  by  force  of  this  fine,  and  the  act  of  uses,  praui  fex,  ^c. 
And  then  they  further  find,  that  the  same  George  Mel- 
ton and  Alice  his  wife  being  so  seised  and  in  actual  pos- 
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session  thereof,  Alice  died  14  Novem.  44.  EKz.  without  [264  a] 
issae^  and  that  one  John  Duncombe  is  her  heir.  George  >*^-s^^ 
Melton  continued  his  possession,  and  was  seised  prout  lex, 
^c. ;  and  that  he,  so  seised,  1  Febr.  46  Eliz.  did,  for  money, 
bargain  and  sell  the  tenements  unto  Curtis  and  Stephen- 
son, and  their  heirs,  and  set-down  the  indenture  in  hac 
fferbcLj  whereinit  is  appointed  tliat  there  shall  be  a  recov- 
ery against  them,  and  that  it  shall  be  to  the  use  of  Melton 
and  his  heirs :  but  no  enrollment  is  found,  neither  is  it 
concluded  that  Curtis  and  Stephenson  were  seised  by  force 
of  this  bargain  and  sale,  not  so  much  as  prout  lex,  fyc. 
But  then  they  proceed  and  find,  that  one  John  Colt  and 
Holland,  23  of  January  46  Eliz.  did  prosecute  a  writ  of 
entry  in  the  po$ty  against  Curtis  and  Stephenson,  being 
then  tenants  of  the  freehold  of  the  same  land,  retor.  cr. 
pur. ;  and  then  set  forth  the  whole  common  recovery, 
wherein  George  Melton  was  called  to  warranty  with  the 
execution ;  and  that  the  same  recovery  was  to  the  use  of 
George  Melton  and  his  heirs ;  and  then  they  found,  that 
George  and  Evan  Melton^  and  John  Colt,  made  a  lease  for 
twenty  one  years  unto  one  Speed,  which  lease  came  unto 
Wingfield  the  defendant,  and  then  George  Melton  died. 
And  then  Susan  Andrews  entered  upon  Wingfield,  and 
made  the  lease  unto  the  plaintiff,  Francis  Duncombe,  upon 
whom  Wingfield  re-enters.  And  whether  the  re-entry  of 
Wingfidd  be  good  or  no,  is  the  question,  scQ.  the  utrum, 

&C-  Co.L.35i.a. 

I  divide  the  case  into  four  points.  *  ^•-  *^* 

1.  Whether  the  wife  be  remitted,  upon  the  sec/ond  fine, 
to  her  first  entail,  or  not :  and  I  think  she  is,  and  her  hus- 
band too,  as  at  the  conunon  law,  upon  the  taking  the 
second  estate  in  tail,  as  the  case  is  found  joined  to  this, 
as  a  part  of  the  same.  First  point,  whether  that  remitter 
extends  to  Susan  Andrews,  and  the  other  old  rem. ;  and  I  [266] 
think  it  did,  as  long  as  the  remitter  stood. 

2.  Whether  the  remitter  failed,  and  when  :  and  I  think  s. 
it  failed,  and  vanished  so  soon  as  the  wife  died,  and  then 

the  old  remainders  were  turned  into  rights. 
62 
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[255  a]        3.  That  though  the  remittmr  ceased  upon  the  death  of 
"^^"v^^     the  wife,  yet  after  the  death  of  Melton  the  hugband,  Stuan 
^*  Andrews  had  lawful  enUy,  by  the  stat.  32  H.  8,  and  by  her 

entry  did  both  regain  her  own  estate  and  the  remainders, 
and  so  she  had  power  to  make  the  lease  to  the  plaintiff. 
4.  4.  That  there  is  no  reco^ry  at  all  found  in  the  case,  in 

respect  of  the  repugnancy  of  the  verdict. 
Pint  point  And  BO  the  first  point,  I  make  it  no  question  but  that 

iJrt.  m.  *       the  husband  and  wife  being  tenants  in  special  tail,  with 
rem.  over,  th^  husband  discontinues  by  fine  or  feofiment, 
and  then  takes  an  estate  back  again  to  himself  and  his 
wife,  in  special  tail ;  that  by  this  (as  it  was  at  the  conn 
Co.L.S68.b.    mon  law)  the  wife  was  ipso /ado  remitted,  and  by  neces* 
sary  consequence  the  husband  also  ;  though  it  were  true, 
that  the  husband  was  so  far  bound  by  his  own  act,  that 
he  could  not  in  his  own  person  claim  it  so.    Wherein  Lat- 
Pio.  ii4ub.       tieton  being  plain,.and  the  law  clear,  I  so  leave  it,  without 
regard  of  the  book  21  £•  3.  that  makes  difference  where 
the  wife  or  husband  survives;  for  that  remitter  is  executed 
at  the  first.     And  the  case  is  the  stronger }  yet  in  consid-. 
oration  of  the  remiiterf  according  to   the  judgment  of 
John  Saye's  case,  41  £.3.  17,  where  a  feoffment  was 
made  to  a  husband  and  wife  in  special  tail,  the  rem.  to  df  •, 
then  the  husband  made  a  feoffment,  and  took  an  estate  to 
him  and  his  wife,  in  special  tail  too,  (41  Ass.  1.)  the  rem. 
to  jB.  ;  the  husband  died ;  the  wife  agreed  to  the  second  es» 
tate,  (as  in  respect  of  herself  she  might,)  both  being  made 
during  coverture  ;  yet  it  was  judged,  that  for  the  benefit 
Ant  71.  le-      of  wf .  lu^^e  rem.  she  could  not :  much  more  here  the  best 
estate  shall  be  judged  in  the  wife,  even  for  herself,  since 
she  lived  not  to  cross  the  judgment  of  law  by  her  own 
act.    And  likewise  for  the  benefit  of  the  rem.  as  I  also 
held  in  the  case  of  Sir  John  Sherely  i  but  Hawtrie's  case, 
Ut^iS!'    M.  2  dL  3  Eliz.  Dyer,  192.  and  18  Elir.  Dyer,  husband  and 
wife  seised  in  tail,  remainder  in  fee  to  the  husband,  he 
made  a  feoffment  to  the  use  of  himself  and  his  wife  for 
life,  the  rem.  to  her  younger  son,  and  died  ;  the  wife  might 
choose  the  latter,  (though  he  did  choose  the  first ;)  for  then 
the  rem.  could  not  be  remitted. 
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But  now  it  18  objected,  that  the  case  differs  from  that  it     [255  5] 
was  at  the  eommon  law,  for  two  special  reason^^  v^^v^^^ 

The  first,  that  the  second  estate  to  the  wife,  in  this  case 
in  question,  grew  by  a  use  declared  to  the  husband  and 
wife  in  tail,  upon  a  fine  hj  the  husband  only ;  which  es- 
tate coming  in  place  of  the  use,must^4>y  force  of  the  stat- 
ute of  uses,  be  such  in  quantity  and  quality,  as  the  use 
was,  which  was  out  of  a  new  estate  and  not  of  the  old, 
whereunto  the  remiiier  should  be. 

The  second  objection  is,  that  the  first  estate  being  to  ^'  ^^'  ^' 
the  husband  and  wife  in  special  tail,  so  that  issues  inher- 
itable must  claim  as  heirs  to  the  husband  as  well  as  the 
wife,  his  fine  hath  utterly  bafred  those  issues  and  himself, 
and  haHi  extinct  the  entail,  and  so  consequently  that  es- 
tate cannot  be  remitted. 

As  to  the  first  objection,  I  confess  it  is  clear,  that  if  an  Co.L.348.b. 
infimt  or  a  woman,  having  right  of  lands  discontinued, 
wherein  entry  was  not  lawful,  if  the  same  infiint,  or  wo- 
man covert  come  to  that  land  by  way  of  an  use  raised  out 
of  that  estate,  the  first  taker  of  such  estate  shall  not  be 
remitted,* for  the  violence  of  the  letter  of  the  stat.  37  H.  8. 
And  the  first  taker  in  this  case;  is  to  be  understood  of  the 
first  taker  of  every  several  estate,  as  well  in  remainder  as 
in  possession.  Dy.  77.  b. 

And  therefore,  34  H.  8.    Dyer  54,  Amy  Townsend's  Co.L.d48.b. 
case.   Tenant  in  tail  made  a  feofiinent  in  fee  to  the  use  of  ni,  ^.b/or^' 
bis  wife  for  life,  the  remainder  to  next  heir  of  that  entail ;  f^D7.^;l06) 
he  shall  not  be  remitted,  no  not  if  he  had  the  use  by  de-  Jf  •  ^^'  *"• 
scent,  as  Simon's  case,. and  Marmaduke's  case,  6  E.  6.  if 
he  were  the  first  to  whom  the  possession  was  first  trans- 
ferred by  the  statute ;  for  then  still  he  falls  within  the  let- 
ter of  the  law,  that  he  must  be  in  of  the  estate,  as  he  was 
of  the  use ;  and  yet  he  hath  both  the  freehold  and  the 
right,  and  that  without  his  feult,  and  can  have  no  action;      [256] 
which  are  Littleton's  grounds  and  reasons  of  remitters.      -.  ^^^ 

Note,  an  act  of  parliament  hath  every  man's  consent,  as  4a.  co.  l.  Sb. 
well  to  ccmie,  as  present,  and  so  he  is  here  an  author  of  pio!«L'J!'iSi! 
his  own  hurt,  and  also  he  must  bold  it  as  the  act  gives  it,  ^' 
having  power  to  bind  every  man's  right,  either  finally  or 
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[956  a]     9ub  nkodo,  as  here  it  is  for  tbe  first  taken    Asd  tberofere 
^'^'^"N^"^     are  savings  or  strangers'  rights  in  acts  of  parliament. 

C0.L.MI.  See  M.  15  and  16  Eliz.  Dyer  329  and  351,  wbicb  is  a 

stranger  case*  CusUiff  que  use  in  tailf  remainder  to  a 
stranger  in  tail,  remainder  to  lumself  in  fee^  made  a  feei^ 
ment  before  the  st|i|jite  of  27  H.  8.  to  the  use  of  himself 
for  life,  the  remainder  to  his  eldest  son,  heir  of  his, first 
entail,  and  his  wife  for  life,  and  died/-  Now  the  son  was 
in,  by  the  statute,  of  the  new  estale.  Resolyed  by  four 
.  judges  in  the  chancery,  that  the  old  feoffees  conld  not 
enter  to  revive  to  the  son  the  first  use  of  entail  ^  where^ 
of  one  reason  was  given,  that  the  son  could  not  entef 
against  his  own  act,  and  against  the  itatutO)  have  My 
other  estate ;  no,  not  though  it  were  by  the  act  of  en^her, 
^  ecU.  the  feoffees ;  .and  after  the  statute  bad  had  his  work* 

ing,  yet  the  next  heir  of  the  entail  should  be  remitted. 

But  the  first  taker  of  a  remainder  may  be  remedied  by 
accident,  that  is,  if  a  remitter  happen  to  another  before 
the  land  come  to  him.  As  if  .^.  be  tenant  in  tail,  the  re* 
mainder  to  B.  in  tail,  and  A.  make  a  feofiinent  to  the  use 
of  himself  in  tail,  the  remainder  to  B.  in  tail  agaiU)  aad 
then  the  statute  executes  the  uses.  Now  both  «i.  and  B. 
have  their  estates  de  novo.  But  if  A.  die,  now  b»  issue 
shall  be  remitted ;  and  so  by  consequence  shall  S^  in  re- 
mainder be  remitted,  though  he  were  a  first  taker* 

pio.  114.  Note,  that  iix  Amy  Townse^d's  case  it  was  olgected, 

that  there  was  a  saving  of  rights  in  the  statute  of  uses, 
and,  by  consequence,  of  remi^^^s;  wbereuntoin  the  aiga* 
ment  there  was  no  answer  made  by  the  adverse  counseL 
But  Plowden,  the  reporter,  notes,  that  .the  saving  is  only 
of  former  rights.  But  that  answer  satisfies  not .-  for  it 
saves  rights  after  the  statute  ;  but  the  saving  indeed  pre- 
serves rights,  but  to  be  recovered  and  remitted,  as  aiaf 

Cap.  28.  stand  with  the  stat.,  not  against  it.     But  I  answer  to  this, 

that  the  stat.  of  32  H.  8.  hath  chjinged  the  reason  of  this 
case,  and  hath  given  the  wife  entry  against  her  husboad's 

Co.  L.  236. «.  fine  ',  so  that  now,  by  the  use  raised  unto  her  o^i  of  smfih 
estate,  she  is  not  in  of  an  estate  dis^ntu»ued,.but  mf  an 
estate  whereupon,  after  the  death  of  Jier  husband^  she 
might  have  reentered. 


Naw  MB  upon  ntmkUy  io  soah  csm  where  the  entry  is     [356  ft] 
lawful)  she  18  remittedy  so  where  an  estate  is  conveyed  un-     ^'^^^'^^ 
to  her,  and  is  in  her,  thongh  by  the  statute,  her  entry  1>e- 
ing  lawfiil,  she  shall  be  judged  in  of  her  best  estate,  her 
rtMtMr  being  inilralto  l^giMmo,  thoegh  not^diMilie;  and 
se  is  Byer,  1Q2. 

But  then  it  is  i^in  reobjeeted,  that  yet,  at  least  tiU 
theie  be  an  aetnal  entryt  the  estate  shall  be  jndged  in  her 
as  the  use  was,  which  was  otit  of  the  new  esiale  $  aooerd- 
ing  to  the  opinion  of  the  connsel  that  aigoed  against  the 
rmniUmr  in  Amy  Toamsend's  case,  of  a  feoffinent  made  by  Flo.  ii4.  ■. 
a  disseisor  4o  the  ase  of  the  disseisee,  that  the  disseasee  ^ 
ahonld  not  b^  remiUed  till  an  aotual  entry. 

To  tUs  I  answeii  that  I  bold  the  law  net  to  be  so.    To  scr.so.  Co. 
which  purpose,  see  Littk  167.    If  a  man  have  rigbt  «f  smc^gss^&Su 
•nlry,.and  tahe  estote,  being  of  full  age,  4lc.  he  as  pve-  c«'^^>** 
nently,  wiAout  entry,  remitted,  though  he  took  the  estate 
fafji  ootttrary  conveyance ;  but  he  says*  that  if  be  take  bni 
a  lease  for  yeais,  that  4kHh  not  #emi4  him  but  siponbia 
aeUssi  entry. 

And  yet  I  enswer  ftifftber»  as  dear,  that  the  jury  find, 
fiist»  thiseecend  fine  to  the  Msne  of  the  hmiband  and  ihe 
wife  in  qtecial'taii ;  and  that  by  fcren  thereof  and  ^ 
the  Stat,  of  4M»s»  they  were  seised  ncooidingly.  Bnt  then 
they  proceeded  liirther,  and  say,  that  they  weee  both  in 
aotual  possession  of  the  land.  Now  the  actual  poesemien, 
wbich  imports  entry  ^of  the  hanband,  must  be  acooading  to 
the  estate,  which  ts  entira  and  indivisible  with  his  wife^^ 
whicb is ihereaseo also  of  the  entire  ^mnUimr  «e  the  hos» 
band*  So  then  it  ef>pears  plainly  by  the  veediot,  that  there  [257] 
wnsnctual  entiy  by  and  ior  the  wife,  wbich  nwkes  an  end 
of  that  objeetaon» 

As  to  the  second  objection  it  b  also  true,  that  by  the  BCo,tS9.^ 
fine  of  the  busband  alone,  ike  entail  to  the  sssne  is  iinnlly  Tt  V 
aand  totally  barred ;  and  eo  .uw  the  oases  IB  EHs.  Dyier 
351.  and  269.  and  Beaum.  case.     And  so  aIeo«  and^iq>on 
the  same  reason,  is  16  Eliz.  I>yer  i332.  Attainder  of  trea-  g^^i^^ 
son^of  ibe  fii^r  forfeits  the  lands  against 4he  issues,  which 
aM  grounded  upon  ^bm  feaoe  'Of  theletler  and  menning  of 
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[Sd7  «i     Hie  Stat.  4  H.  7.  aad  32  H.  8.  a&d  th^  stat.  of  treasons, 
^--^v-^     M  H.  8.  IS. 

Bat  yet  I  aaswer,  tiiat  the  eatail,  which  is  barred  to  the 
issues,  yet  remaiDs,  iMHwithstaiidiag  this  fine  to  the  #ife 
in  right,  -as  to  herseH^  and  to  all  estaMs  and  ramatndefs 
depending  upon  it,  and  toall  the  conseqoenoes  of  beneft 
to  heraelC  and  to  others  by  her'  as  kng  as  ahe  lives,  as 
aasidy  and  beneficially  as  if  the  fine  had  not  been  levied. 

sco^iiiSt  b.  «^^  therefore  first  take  BeMuaond^s  case,  Co.  1.  9.  140. 
which  was,  that  John  Beaomond  and  his*  wife  being  seised 
in  special  tail,  remainder  to  Mm  Beaomond  in  lee,  he 
alone  levied  a  fine  to  E.  6.  in  fee,  which  estate  came  to 
the  Earl  of  Huntington  in  fee.  Beanmond  hating  issue,^^ 
died ;  his  wife  entered ;  the  Earl  of  Huntington  confirmed 
the  estate  in  the  wife,  kabemdum:  to  her  and  the  heirs  of 
the  body  of  her  aad  her  husband  i-  ilad  it  was  ruled  ttat 
the  confirmation  wrought  nothing,  because  she  had  as 
great  an  estate  before ;  and  also  the  iS0«escouM  not  be 
made  infaeritablej  which  were  before  barred  by  their  fe^ 
ther's  fine,  and  the  estate  tail  as  against  them  lawlblly 

9  Co.  141.  t.  given  to  another.  And  it  was  further  resolved  by  way  of 
admittance^  diat  if  the  remainder  in  fee  imd  not  been  to 
Beaumond  himself,  but  to  a  stmnger,'  the  entry  of  the 
wife  had  restored  that  remainder  to  the  stranger,  and  had 
left  nothing  in  the  cognisee  but  a  mev6  posribility ;  so 
she  faatb  the  tail,  not  only  for  herself  bat  to  the  benefit 
and  beneficial  to  other  estates  growing  out  of  the  root 
with  his.  And  yet,  during  the  life  of  Beaimiiond,  the  en- 
tail had  been  barred,  and  all  had  been  in  the  cognisee, 
and  the  wife  had  had  nothing  but  a  possibility  vid  ver$t. 
Now  it  is  plain  and  must  be  confessed,  tb^t  the  rewaillar 
in  this  case  is  to  all  purposes  as  effectual,  not  only  to  the 
wife,  but  to  the  rem.  and '  estates  depending,  as  was  the 
entry  m  Beaumond's:  case.  For  ttmUtmr  is  as  an  entry 
in  law  ;  the  law  changing  the  estate  as  an  entry,  if  it  could 
be  had,  should. 

^»H  8*         ^^^  because  the  statute  of  H.  7.  and  especially  M  H. 

wbatc(»iyi'.     8.  hath  made  a  more  absolute  subjection  of  entails  to  fines 

"^  upon^en-  with  proclwhations,  than  the  common  law  did  since  the 


taili. 
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ftUlttto  of  Amm  €ondtHo$iMihu$,  and  that  the  ^at.  and     [357  b] 
the.  ezppsit.  upon  them,  together  with  the  other  8tat.i>f^"^^ 
11  H.  7.  of  diBcoatioaaace  of  jointures  in  tail,  have  in*  78.  ■. 
dueed  many  intricaeiea,  perplexitiea,  and  appearing  c^i« 
trarietieo,  let  us  in  some  mea«are  clear  that  learning,  that 
-  we  may  see  a  way  through  it  upon  all  occasions. 

It  hath  been  a  rule  that  hath  destroyed  perpetuities, 
that  an  estate  cannot  be  made  to  cease  for  a  time,  and 
then  to  rise  again ;  or  to  «ease  as  to  one  person,  and  have 
being  to  another ;  or  to  deprive  a  tenant  in  tail,  by  con- 
dition or  limitation,  of  power  of  alienation,  by  fine  or  com- 
mon recovery :,  yet  in  these  points  these  stat.  have  induced 
all  these  singahurities  into  entails.    And  therefore,  at  this 

di^f 

-    1.  First,  An  estate  tail  may  cease  for  a  time,  and  yet 

rise  agai^p  and  may  cease  to  one  person,  and  be  in  force 

et  MM  to  another. 

.    2.  Secondly,  An  estate  in  tail  may  be  in  itself  perfect, 

and  may  be  aliened,  and  yet  cannot  descend,  though  there 

be  issues  of  the  entail. 

3.  Thirdly,  An  entail  may  descend  and  cannot  be 
aliened.. 

4.  Lastly,  An  entail  may  be  foil,  and  yet  can  neither 
descend,  nor  be  aliened. 

AiaOf  as  to  the  first,  Beaumpnd's  case  is  so,  that  the  To  th*  sm. 
husband's  fine  alone  binds  the  entail^  so  as  during  his  life 
aU  is  given  away,  and  there  is  nothing  left  but  a  mere 
possibility,  that  if  the  wife  survive,  she  shall  be  again, 
upon  her  re-^ntry,  tenant  in  tail  in  state  as  before ;  so  it  Dy.  iss.k 
is  ceased  for  that  time,  and  the  issue  barred ;  but  as  to 
the  wife,  if  she  survive,  the  whole  tail  revives  and  is  re- 
stored to  her. 

For  the  second,  see  Archer's  case,  judged  2(>  Elis.  in      [258] 
the  common  pleasj  that  if  the  giandfether  be  tenant  in  3  cl^goTT^' 
tail,  and  the  father  disseise  him,  and  levy  a  fine,  and  then  3^*^:147^ 
the  grandfother  die,  and  also  the  father,  that  the  son  issue  <»•  JoMt^. 
in  tail  shall  be  barred.     And  the  same  I  hold,  if  the  fe.- 
ther  had  levied  this  fine  without  disseising  bis  grandfather, 
or  if  he  had  died  before  the  grandfotber ;  for  though  the 
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m^S  a]     MB  sboald  claim  es  heir  in  t»fr  to  the  graiMMMher  n  last 
'"'^'v^^     seised  by  Ae  entail^  yet  he  must  claim  as  heir  i&  blood 
by  the  father,  and  so  Mis  plainly  within  the  words  as 
heir  of  the  person  that  levied^the  fine,  and  elaimfaig  only 
by  an  entail  made  to  the  ancestor  of  him  that  levied  the 
fine. 
iCr.684,548.       And    I   hold    that  if   tenant  in^  tail  haire  issne  three 
34.*  1  Cr.  436.  M^^y  ^B^  the  set^ond  son  levy  a  i&ne  with  prodaniatiottSi 
p^S3S,333,     jg  ii,^  iff^  ^f  )^j3  (^iier,  who  dies,  this  shall  not  bar  the 
elder  brother :  but  if  the  elder  die*  without  issue  in  the 
life  of  the  father,  the  second  shall  be  baned  s  and  if  the 
elder  die  wiAout  issue  after  the  death  of  the  Ihther,  so  as 
the  elder  had  the  whole  tail,  yet  if  the  second  or  his  issue 
survive,  and  then  die,  it  shall  bar  the  younger,  (for  he  is 
plainly' within  the  words^)  as  well  as  the  second  that  levied 
t^  fine.    The  words  of  the  stat.  of  ^  H.  8.  a»e,  idiat  a 
fine  levied  of  lands  in  any  wise  entailed  to  tke  eomsor, 
or  any  of  hvs  ancestors,  shed)  be  a  bar  against  the  person 
and  hia  heirs,  claiming  only  by  force  of  siieh  enteit,  any 
doubt,  &c.     So  the  fine  doth  bar  heln  of  the  entail  in 
many  cases,  where  the  eonoser  cannot  give  the  kuid  be- 
cause he  hath  it  not. 
uttsect  706.      And  therefore  I  mateh  it  wilh  the  case  iipoo  Westm.  2. 
de  don%$.    They  to  whom  the  land  was  given  shaft  have 
no  power  to  alien,  but  thatit  shaU  remain  to  the  issue. 
Now  see  Lifttl.  case,  ie.«  IdO.    S8  E.  3.  ^1 .   9  E.  3,  1«,  Ac. 
That  if  tenant  in  tail  lta«e  issue  three  eons,  and  ^Kscontinoe, 
and  the  middle  son  release  and  bind  him  and  his  heirs  to 
warranty,  andlAie  middle  eon  dies,  and  then  tfaefaffaer  dies ; 
this  warranty  is  collateral  to  die  elder,  and  tinea!  to  the 
younger*;  because  by  possibitfty  he  might  liave  claimed 
from  him  of  that  entail,  and  so  within  the  intent,  not  the 
letter,  •of  the  law,  as  here  it  is. 

So  this  land  now  camiot  descend  unto  die  heirs  in  Ar- 
eher'scase,  (to  return  to  that  case,)  because  the  descent 
4e  stoptand  strangled :  yet  I  <hold  it  clear,  thilt  the  grand- 
fiitber,  after  the  fine  levied,  may  himself  aliens  'for,  as  ft 
were  against  reason,  so  the  statute  hath  no4etter  4o  bar 
4iis  aaoeators,  but  his  'heirs  only  that  levied  •the  #ne ;  so  no 
saving  is  needful. 
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And  therefore  in  Archer's  case,  if  after  the  fine  levied     [258  6] 
by  the  father,  the  grandfather  had  made  a  feoffment  to  a     ^-^^v-^ 
stranger,  yea,  or  but  a  bargain  and  sale  in  fee,  and  had  2  Cro.  eos. 
died,  this  bargainee   should  have  both  hblden  the  land  9?°ft*90."i,  "^ 
against  the  issue  in  tail,  (for  they  are  barred,  and  their  ^f ;  ^gil^^d?*^ 
right  extinct  by  the  fine,  and  so  the  stat.  of  West.  2.  set  ^^-^  SS^'^^' 
loose  not  to  the  reversion,)  and  against  the  father's  con- 
usee  ;  for  the  fine  in  this  case  doth  but  extinguish  the  tail, 
but  cannot  give  it  by  his  conveyance  that  had  not  so  much 
as  right  or  a  possibility,  though  there  were  a  possibility. 
So  the  Stat,  leaves  the  form  and  effect  of  the  fine  (as  to  Co.  l.  277.  a. 
all  purposes  and  persons,  but  the  issues  in  tail)  to  the  or- 
dinary rules  of  law,  whereof  one  is,  that  a  conveyance  to 
one  by  him,  that  hath  but  a  naked  right  or  possibility, 
.works  by  the  extinguisTiing  of  it  in  the  possession.     S. 
Moyle  Finche's  case,  Co.  lib.  6,  70.  a.     So  if  the  father's  3  q^  as.  •. 
conusee  will  claim,  the  other  shall  say  partes  finia  nihily 
&.C.     If  the  issue  in  tail  will  claim,  he  shall  plead  the  fine 
with  a  que  estai.  though  it  be  false,  which  the  other  shall 
not  deny,  but  must  answer  the  fine,  and  partes  finis  niMly 
&c.  is  no  plea  for  an  issue  in  tail,  for  he  is  a  privy. 

As  to  the  third  case,  the  stat.  of  11  H.  7.  makes  it  as  is  To  th«  third. 
Sir  George  Brown's  case,  Co.  lib.  3,  fo.  50.  b.     Bridges 
and  his  wife,  tenants  in  spec,  tail  of  the  provision  of  the 
husband,  within  the  statute  of  11  H.  7.  rem.  to  Bridges  in  9Co.  140.  a. 
fee,  had  issue  Anthony  Bridges,  and  died  ;  Anthony  levies 
a  fine  to  Brown,  and  then  the  mother  made  a*discontinu- 
ance :  Brown  may  enter,  not  by  the  possibility  of  his  estate 
arising  out  of  the  entail,  (for  he  could  not  have  an  interest 
in  that,  because  the  whole  entail  was  actually  without 
change  in   the  mother,)  but  by  the  fee-simple.     And  so  Yei.  101.  Cr. 
also  is  Wimbish  and  Talboy's  case  ;  so  then  the  tail  can-    ^' 
not  be  alienated  by  the  mothers,  by  reason  of  the  restraint 
of  1 1  H.  7.  neither  can  descend  by  reason  of  the  fine  by 
the  issue  in  tail  in  her  life. 

As  to  the  fourth  and  last,  one  may  be  seised  of  a  perfect       [259] 
estate  in  tail,  and  yet  the  same  can  neither  be  aliened  nor 
descend,  as  in  the  case  at  bar,  and  in  Beaumond's. 
53 
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9  Co.  142.  b. 


[269  a]  It  cannot  descend  to  the  issues  from  the  mother,  though 
the  whole  estate  tail  be  in  her,  because  they  were  barred 
by  the  father's  fine  before ;  it  cannot  be  aliened  by  the 
wife,  because  also  it  was  aliened  before  by  the  husband, 
in  a  sort  obliquely. 

For  though  it  be  true,  that  when  the  l^isband  hath  leT- 
ied  a  fine,  and  die,  and  his  wife  enter,  the  estate,  is  wholly 
in  her,  so  the  alienee  hath  no  part  of  the  estate  tail  in 
him,  nor  any  estate  derived  out  of  it,  but  it  is  wholly 
evicted,  so  that  if  there  be  no  issue  of  the  entail,  the 
husband's  conusee  hath  lost  the  estate  for  ever ;  yet  if 
Jonei  401.  there  be  issue  in  tail  at  the  death  of  the  wife,  the  estate 
4Le.  67!^i44.  of  the  couusce  shall  rise  again  so  soon  as  she  dies,  by 
force  of  the  husband's  fine,  and  that  ipso/ada,  without 
entry,  as  upon  a  cessor  of  the /wife's  estate;  like  unto 
Chudleigh's  case,  of  contingent  uses  arising  and  falling, 
where  there  is  no  disturbance  to  the  possession. 

So  when  the  wife  enters  upon  the  conusee,  that  which 
was  in  him  as  a  base  fee  simple,  so  long  as  the  entail 
lasted,  is  now  in  the  wife  a  perfect  entail  again,  but  to 
endure  only  during  the  life  of  the  wife,  and  then  to  return 
again  to  the  conusee,  so  long  as  there  shall  be  issues.  So 
then  the  case  is,  that  the  entail  remains  in  the  wife  remit- 
ted, but  neither  to  be  aliened  nor  descend,  which  are  in^ 
cidents  inseparable,  but  by  act  of  parliament.  So  dean 
and  chapters  have  a  fee  simple  to  retain  and  go  in  succes- 
sion, but  not  to  alien.  But  now  to  all  other  purposes  the 
entail  abides,  and  is  in  the  wife  in  the  same  estate  as  it 
was  before.  , 

For  first,  though  the  issue  be  disinherited,  so  as  it  is  all 
one  to  the  tail  as  if  there  were  no  issue,  yet  she  is  no 
tenant  puis  poasibUiiy^  or  in  that  degree,  as  it  is  resolved 
in  Beaumond's  case. 
2  Cr.  688.  ^^^^  ^^^  ^^Y  make  leases  for  three  lives,  under  the  old 

rent,  &c.  according  to  the  statute ;  and  it  shall  neither  be 
forfeiture  nor  discontinuance,  as  it  is  also  observed  there. 

I  hold  it  also  clear,  that  in  this  case  of  remUt$rt  and  in 
the  case  of  entry  of  the  wife,  as  in  Beaumond's  case,  she 
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shall  not  only  become  tenant  in  tail,  (as  I  have  said,)  but     [259  6] 
her  entry  and  remitter  shall  also  remit  all  remainders  and     ^-^'v"^^ 
reversions  that  were  depending  upon  her  estate,  that  are 
otherwise  bound ;  which  is  also  resolved  in  the  argument 
of  Beaiim.  case.  • 

Therefore  put  the  case,  that  land  be  specially  entailed 
to  A.  and  his  wife,  the  remainder  to  B.  in  tail,  the  remain- 
der to  C.  in  fee,  and  A,  the  husband  levies  a  fine  alone  to 
D.  in  fee,  aiid  dies,  leaving  issue  ;  the  wife  enters ;  she  is 
in  of  her  estate  in  tail,  and  her  entry  also  remits  B.  and  i  Le.  ifi7.m. 
C  to  their  several  remainders,  and  hath  put  2>.  out  of  his 
whole  estate.     And  therefore  I  am  clear  of  opinion,  that 
the   wife   in   that  case   may  suffer  a   common  recovery 
against  herself  as  tenant  in  tail,  and  vouch  the  common  2  Ro.  r.  4M. 
vouchee,  and'  that  shall  bar  the  old  remainders  of  B.  and  t. 
C  ;  for  she  cannot  be  said  to  be  eine  cPautre  estate  at  all, 
much  less  to  them. 

And  yet  it  is  a  rare  case,  that  a  common  recovery  1  Le.  107,  »i. 
against  the  tenant  in  tail  shall  bar  the  remainder,  and  not 
bar  the  entail ;  for  here  the  entail  (that  is,  the  issues  of 
the  entail)  were  barred  before  by  the  fine  ;  but  yet  it  may 
be  truly  said,  that  the  entail  is  barred  by  the  recovery ; 
because  the  wife  was  seised  of  the  whole  entail,  which 
was  so  barred,  and  the  remainders  are  then  depending  im- 
mediately upon  it. 

But  what  shall  be  the  effect  of  that  recovery  after  the 
death  of  the  wife  against  D.  to  whom  the  husband  alone 
levied  the  fine,  I  will  speak  hereafler. 

If  the  wife,  afler  such  common  recovery  passed  against 
her,  die,  leaving  issue  by  her  husband,  now  D.  is  to  have 
the  land,  (as  hath  been  said,)  neither  can  the  recovery  had 
against  her  hurt  him  ;  for,  as  to  him,  she  was  eins  de  autre 
estate^  and  therefore  the  value  cannot  come  to  him.  And  if 
she  had  come  in  as  a  vouchee,  yet  it  could  not  have  hurt 
D. ;  for  his  estate  and  hers  never  stood  together,  nor  had 
dependance  the  one  upon  the  other.  And  he  had  his  esr 
tate  divided  from  herg,  and  by  contrary  means,  though 
both  out  of  the  root  of  the  entail. 
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The  next  question  i>,  taking  the  case  that  the  husband 
and  wife, were  remitted  to  the  first  estate  in  taily  and  that, 
by  consequence,  Susan  Andrews  and  the  rest  in  remain- 
ders were  also  remitted,  (as  I  have  holden,)  when  the  wife 
dies  leaving  her  husband  that  was  bound  by  his  own  fine, 
what  now  is  become  of  those  remainders  ? 

And  upon  that  I  am  of  clear  opinion,  >that  now  these 
remainders  to  Susan  Andrews  and  Duncombe,  that  were 
by  the  remitter  of  the  wife  made  actual  remainders,  are 
by  her  death  dislodged  an4  turned  into  rights,  as  they 
were  by  the  fine,  and  should  «still  have  been,  if  the  wife 
had  not  been  remitted  or  reentered  in  the  like  case, 
whereof  the  reason  is  plain. 

For  the  husband,  by  his  fine,  gave,  and  had  power  to 
give,  the  whole  estate  in  tail,  as  to  himself  and  the  issues 
in  tail ;  but  he  had  no  power  to  prejudice  the  wife,  3P  she 
is  only  saved  and  the  estate  for  her  sake  ;  and  so  much  as 
concerns  her  and  others,  that  should  not  claim  under  the 
husband  or  the  issues  (if  the  land  had  come  to  them)  of 
which  sort  these  remainders  are ',  so  that  now  she  is  re- 
moved by  death  or  otherwise,  that  estate  that  was  pre- 
served for  her  only  peaseth,  and  the  land  returns  to  the 
former  current  and  state  that  was  raised  by  the  fine  to  tt|^ 
alienee ;  and  so,  by  consequence,  the  remainders  which 
were  remitted  only  out  of  necessity,  because  their  funda- 
mental estate  was  remitted,  must  fail  together  with  it ;  for 
the  old  remainder  cannot  depend  and  be  joined  to  the 
new  estate,  which  was  and  is  a  fee  simple.  A  remitter 
cannot  be  but  when  the  freehold  in  possession  and  the 
right  meet;  and  therefore  Littl,  fol.  153,  puts  it,  that  if 
the  husband  discontinue  the  wife's  land,  and  take  .an  es- 
tate to  himself  for  life,  the  remwider  to  his  wife,  she  is 
not  remitted  till  the  remainder  fall.  By  the  sani^e  rea^iion, 
in  this  case,  the  remitter  holds  no  longer,  when  tb^  pos- 
session and  right  part: 
ri).  iu.b.  And  now  I  say  (the  husband  surviving  the  wife)  the 

estate  is  ipso  facto  adjudged  in  him,  according  to  the  es- 
tate of  the  new  fine,  and  not  according  to  the  former  eq- 
tail,  which  he  had  given  away  and  barred  by  his  fine ;  and 
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now  it  is  liU  one  as  if  the  wife  in  tbis  case  had  noTer  been-  [260  o] 
remitted,  or  had  never  entered  after  the  husband's  fine,  in  ^^^'v^^ 
which  case  the  remainders  could  never  have  been  remitted ; 
or  as  if  the  land  had  bean  given  with  like  remainders  to  the 
husband  alone  in  special  tail ;  and  so  the  remainders  that 
were  before,  during  the  remitter^  in  esse,  are  now  turned 
into  rights  of  remainders  only.  But  if,  on  the  other  side, 
the  husband  in  this  case  had  died  first,  and  without  issue, 
then  had  the  remainders  continued  remitted ;  because  there 
should  have  been  no  interruption  of  the  new  estate  be- 
tween the  wife  and  the  rem.,  as  in  the  case  in  question 
there  is. 

Out  of  this  discoMrse  appears  the  difierence  between 
the  case  since  the  statute,  and  Littleton's  case>  which  is 
th^  likp,  before  %he  stat.  Littl.  fol.  )151,  saith  that  if  land 
be  given  to  the  husband  and  wife  in  special  tail,  and  the 
husband  alien  it  by  fin^,  and  take  an  estate  again  to  hinn 
and  his  wife«  tl^fit  this  is  ^  remtUr  to  thein  both,  because 
th^y  are  one  person,  and  the  estate  is  indivisible.  Now 
to  see  bow  &r  this  very  case  is  the  same  in  law  siiic^  the 
Stat,  (as  before,)  and  where  it  difiers,  and  uppp  what 
refLSop. 

I  aj^ree  that,  in  fhe  case  in  question,  the  estate  resumed 
\o  the  bvfbapd  wd  wife,  did  j^mX  thepn  both  as  at  the 
common  law ;  for  the  wife  and  her  eslnle  (as  to  her)  is 
the  sfime  that  was  at  the  common  liiw,  no  way  ftirtber 
prejudiced  by  her  husband's  fine ;  and  therefore  since  she  is 
remitted,  het  husbimd  mnst  also  be  remift^  with  her  and 
for  her,  |ipon  Litt.  reason. 

But  whereas  in  Littleton's  ca«e  tb^  rpn^t$r  was  total 
to  the  whole  entail,  as  well  for  the  issuefi  m  for  th^  par^ 
tie9  tbepiselves,  and  so  did  wholly  abolish,  the  whole  new 
estate,  as  (prtiqus  and  wrongful ;  now  the  husband's  fine 
and  new  estate  upon  it  was  not  utterly  abolished,  but  in- 
terrupted only  by  the  wife,  and  for  bor,  and  is  rightfiil  and 
not  tortious  agpiisMit  biniiself,  ud  his  issues,  as  being  war- 
ranted by  a  statute  law. 

Note  that  the  busbfii^^'s  fine  at  the  common  law  did 
bind  himself  as  stroi\gly  dnnug  h|s  ovfn  life,  as  his  fine 
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t|26l]  with  proclanrations  now;  and  yet  he  was  remitted  against 
v^'%'-^  it,  by  reason  of  his  wife's  remitter^  which  was  to  tfie  whole 
estate  in  tail  to  all  purposes ;  and  so  be  is  now  remittable 
for  his  wife,  and  with  her,  against  his  fine  wUh  proclama- 
tions, so  far  as  her  remitter  extends  since  the  stat.  and  no 
further. 

if  ^ii^'c'         ^^^  therefore  I  am  oif  opinion  that  if,  upon  such  a  gift, 

L.n3. '  a  condition  were  annexed,  that  the  husband  should  not 

levy  a  fine  with  proclamations  to  bar  his  issues,  that  this 
condition  were  void ;  and  yet  the  like  condition  had  been 
good  at  the  common  law. 

3d  great  point.  The  next  point  is,  since  the  remitter  ceaseth  by  the 
death  of  the  wife,  and  that  the  remainders  to  Susan 
Andrews* and  the  rest  are  turned  into  rights,  how  now 
they  may  relieve  themselves  after  the  death  of  Melton  the 
husband  without  issue,'  as  it  falls  out  in  the  case. 

As  to  this  point,  I  have  declared  my  opinion  Before, 
that  after  the  death  of  the  wife,  the  remitter  ceased,  and 
the  land  returned  again  into  "the  estate  passed  by  the 
second  fine,  which  continued  during  the  life  of  the  hus- 
band, and  was  to  contii!iue  as  long  as  there  was  issue,  if 
there  had  been  any  ;  for  till  then,  they  in  the  remainder 
had  no  title  to  demand  the  land  ;  1>ut  now  when  Melton, 
the  husband,  died  without  issue,  then  came  the  remainder 
to  be  demandable,' and  then  Susan  Andrews  did  enter 
upon  Wingfield,  the  defendant,  claiming  under  the  hus- 
band, and  made  the  lease  to  Duncombe,  the  plaintiff, 
which  I  hold  to  be  lawful.  And  I  hold  this  entry  of 
Susan  Andrews  to  be  lawfyl,  and  that  without  question ; 
for  the  words  of  the  law  of  32  H.-8.  are  clear  and  certain, 
that  no  fine  by  the  husband  only  of  any  land,  being  the 
inheritance  for  fireehold  of  the  wife,  ishall  in  any  wise 
make  any  discontinuance,  or  be  prejudicial  to  the  wife,  or 
her  heirs,  or  to  duch  as  shall  have  right,  by  the  death  of 
such  wife  or  wives ;  but  that  the  same  wife  and  her  heirs, 
and  such  other  to  whom  such  right  shall  appertain  after 
her  decease,  shall  and  may  lawfiilly  enter  into  the  same. 

1  Cr.  Ml.  So  the  words  are  clear,  not  only  to  relieve  the  wife  and 
her  heirs,  but  also  other  strangers  that  have  right  to  the 
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land,  by  or  aAer  ber  death.     And  for  that  purpose  the     [^^1  <>] 
Stat,  pots  two  cases  j  one,  where  the  wife  hath  an  estate     '-^"v^^ 
of  inheritance  either  fee-simple  or  fee-tail  >  the  other, 
where  she  hath  but  a  fireeholdt  meaning  an  estate  for  ^ife 
in  the  land  aliened. 

Now  in  both  cases  it  gives  relief  by  entry  to  the  heir9 
of  the  wife,  which  can  be  but  in  case  of  inheritance.^ 
And>  therefore  in  the  case  of  freehold,  strangers  jn  remain'- 
der  or  reversion  must  needs  be  relieved  under  the  other 
words,  and  by  the  same  reason  upon  estates  in  taiL 

And  as  no  man  will  doubt  but  that  if  the  wife  enter 
first,  it  shall  benefit  those  in  remainders  also,  though  the  ^ 

statute  should  be  thought  .to  be  made  only  for  the  good 
of  the  wives  directly;  so  clearly,  here,  the  words  give 
entry,  that  it  is  the  first  entry  as  well  to  others  as  to  the 
wives  and  their  heirs ;  yet  I  am  of  opinion  that  if  wife^ 
being  seised  in  fee  after  such  alienation  of  the  husband^ 
should  die  without  heir,  that  the  lord^  by  escheat,  should 
not  be  within  the  remedy  of  thi»  statute ;  as  I  held  lately 
in  the  case  of  the  lord  Stanhop's  quare  imped. 

Now  lastly,  touching  the  common  recovery  mentioned  4ih  gre«riwibr. 
in  thk  verdict,  I  hold  it  to  be  insufficiently  found,  a» 
there  is  no  recovery  at  all.  And  therefore  observe,  that 
after  the  second  fine  by  Melton  the  husband,  alone,  tnenae 
Mich.  44  E.  it  is  found  that  he  and  his  wife  were  seised 
in  special  tail  with  the  new  remainders  over  and  in  actual 
possession ;  and  thai  14  Novem.  44  Eliz.  the  wife  died, 
and  that  Melton,  the  husband,  continued  his  possession^ 
and  was  aeised,  prauif  SfC* ;  and  being  so  seised,  1  Feb. 
45  Eliz.  by  indenture,  for  money,  did  bargain  and  sell  the 
land  unto  Curtis  and  Stephenson,  and  their  heirs,  and 
there  set  down  the  indenture  19  luBC  verba;  to  have  and 
to  hold  to  them  and  their  heirs,  with  a  covenant  in  the 
deed,  that  a  recovery  should  be  had  against  them  to  the 
use  of  George  Melton  and  his  heirs,  but  make  no  conclu- 
sion, that  Curtis  and  Stephenson  were  seised  by  force  of 
that,  £ot  so  much  as  prout  lex.  But  then,  they  find  that, 
one  Colt  and  Holland,  23  Jan.  45  Eliz.  did  sue  a  writ  of 
entry,  4&c.  against  Curtis  and  Stephenson,  then  tenants  of 
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[362]  tbe  freehold  of  the  premises,  ret.  ocf .  fur.  and  thereupon 
"^"^"^''"^  a  recovery  past  with  tbe  voucher  of  George  Mell^  and 
that  the  sheriff  returned-  execution,  and  that  by  ibrce 
theseof,  Colt  and  Holland  wef e  seised,  praut  lesr  ffb&hUoi. 
So  that  first  it  was  found  that  Melton  was  stised'  in  pos- 
session of  the  tail  general-,  and  so  conliiHied  till''  I  Kb. 
45  Elk.  arid  then  granted,  bargained,  and  sold  the  land, 
which,  by  the  word  of  grants  will  not  pass  without  livery ; 
neither  doth  it  imply  livery  as  the  word  'feoflfinent'  would  ;- 
and  of  the  bargain  and  sale  there'  is  no  enrollment  found, 
neither  doth  the  jury  find  that  they  were  seised  by  force 
of  this  conveyance. 

Curtis  cannot  be  taken  to  be  tenant  to  the  recovery, 
for  either  it  must  be  by  the  special  conveyahce  mentioned, 
or  by  the  implication  tune  lenaffeffr.  By  the  special  con- 
veyance it  cannot  be,  because  the  enrollment  is  not  found; 
like  unto  Sir  George  Brown's  case,  where  it  was  fitend* 
that  Anthony  Btidges  levied  a  fine  where  it  wastaken'to 
be  without  proclamations,  though  it  were  otherwise  in 
s  Co.s6.  b.  common  intent  and  practice  ;  for  othe^^ise  the  jury  mast' 
find,  in  this  case,  that  Melton  did  bargain  and' sell,  but 
the  deed  was  not  enrolled  ;  and  so  in  the  ottier  case  that' 
the  fine  was  without  proclamations,  which  were  >  against 
sense,  to  enforce  a  jury  to  find  a  negative  «f  that  that  is 
not  presumed  except  it  be  found. 

Also  note,  no  touch  in  the  verdict  that  Curtis  was  seised 
by  force  of  the  bargain  and  sale ;  no,  not  so  much  as- 
prcut  leXy  ^4?. 

Now  for  the  tunc  teneniem,  (besides  that  the  court  shall' 
not  intend,  when  they  found  a  special  means  of  tenancy, 
that  he  was  tenant  by  another  mean,  especially  by  a  dis- 
seisin,) as  this  verdict  is  found,  it  cannot  be ;  or  at  least  it 
cannot  be  effectual.     . 

The  writ  of  entry  was  brought  23  Jan^47  Etis.  against 
Curtis,  ffinc.  tenent.  Ret,  era.  pur.  which  was  3  Feb. 

Now  it  is  true  that  if  he  were  tenant  either  at  the  time 
of  the  writ  purchased,  or  at  the  return  when  the  recovery 
passed,  it  had  been  sufficient;  but  by  the  verdibt  it  is 
plain  that  he  could  not  be  tenant  at  the  day  of  the  writ 
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purchased ;  for  Milton  continued  his  possession  tiU  1  Feb.,     [262  a] 
and  if 'Curtis  should  be  taken  to  have  disseised  Melton,      ^•^"v^^  _ 
yet  since  Melton  is  found  seised  1  Febr.,  there  must  be  a 
reentry,  and  so  the  tenancy  lawfully  dissolved  before  the 
recovery  passed. 

Now,  where  it  is  found  that  Curtis  and  Stephenson 
were  tenants  of  the  freehold,  at  the  time  of  the  writ  of 
entry  purchased,  that  appears  to  the  court  false;  for  that 
was  before  the  bargain  and  sale,  till  which  time  Melton  is 
found  to  be  seised,  and  no  other  conveyance  found  unto 
them,  but  by  the  bargain  and  sale. 

I  grant  that  a  verdict  may  be  taken  by  a  reasonable  Ant.  54, 55. 
intendment,  as  in  Fulwood's  case,  though  the  words  be 
imperfect.  But  that  must  be  where  that  intendment 
stands  upright,  and  nothing  Jn  the  verdict  to  impugn  it, 
as  there  is  in  t^iis  case,  expressly ;  for  there  is  plain  falsity 
and  repugnancy  in  this  verdict;  one  part  saying  that 
Melton  continued  tenant  till  1  Feb.,  the  other  part  saying 
that  Curtis  was  tenant  23  Jan.,  or  else  by  confessing  and 
avoiding  that  he  was  tenant  23  Jan.,  by  disseisin,  and  that 
Melton  reentered  and  was  seised  1  Feb. ;  for  the  recovery 
was  not  finished  till  era.  pur.^  which  is  3  Feb. 

Also,  I  agree  that  where  a  special  verdict  concludes 
their  doubt  upon  some  special  point,  that  the  court  shall 
doubt  of  no  more,  but  allow  all  other  points,  though 
there  be  some  defect ;  as  in  Goodale's  case,  Co.  lib.  5. 
fol.  96,  where  the  jury- made  this  doubt;  whether  the  Cr. Car. 22. 
payment  of  one  hundred  pounds,  with  agreement  to  have 
some  part  of  it  again,  were  sufficient  upon  a  condition  to 
defeat  the  estate  of  a  stranger.  The  court  regarded  not 
that  there  was  no  title  found  for  the  party  that  made  the 
entry,  whereupon  the  action  was  brought. 

But  here  the  jury  both  conclude  upon  the  general, 
whether  the  defendant's  entry  were  lawful  or  no ;  which  is 
all  one  as  if  they  had  referred  to  the  court  their  uirum, 
whether  the  defendant  were  guilty  or  not,  which  depends 
upon  all  parts  of  the  verdict  indifferently,  that  may  prove 
him  guilty  or  not  guilty. 

54 


426  ^    DUNCOMBE  M.  WlN6FI£IJ>* 

[263]  And  it  is  a  dangerous  thing  to  construe  a  verdict  larger, 

^-^"v^^  or  otherwise  than  upon  a  sure  ground,  for  it  subjects  them 
to  an  attaint,  as  m  this  case,  to  make  them  to  find  as  it 
were  a  perfect  recovery  and  perfect  tenant,  which  without 
question  they  meant  not  generally  and  at  large,  but  only 
by  this  bargain  and  sale,  and  by  no  other  means. 

So  upon  the  whole  matter,  I  was  of  opinion,  that  judg* 
ment  was  to  be  given  for  the  plaintiff,  and  so  were  the  rest 
of  the  judges  that  had  spoken  before  me  :  and  so  judgment 
was  given, 
scro.  6SS.  Qu(  ii^Qy  having  argued  before  me,  did  take  the  recovery 

to  be  well  enough  founded  upon  the  words  tunc  tenens^ 
not  observing  all  the  parts,  as  I  noted  before. 

And  they  held  that  yet  the  r^scovery  was  void,  because 
Melton  was  by  the  remiiter  (after  the  death  of  the  wife 
without  issue)  but  tenant  in  tail  puia  possibility,  and  so 
within  the  statute  of  14  Eliz.  of  feigned  recoveries  against 
tenants  for  life  vouchees. 

But  taking  the  case  as  I  have  argued  it,  and  as  I  hold 
the  law  clear.  Melton  was  never  less  than  tenant  in  tail : 
first,  by  the  fine  of  his  wife  and  himself,  and  then  by  his 
own  fine  to  the  use  of  himself  and  his  wife  again  in  the 
special  tail,  the  remainder  to  himself  in  general  tailj^  which 
remitted  him  and  his  wife  to  the  old  tail  special,  with  the 
old  remainders  depending  upon  it  as  long  as  the  wife 
lived  ;  but  when  the  wife  died,  then  the  old  tail  and  the 
remainders  vanished,  and  the  husband  Melton  became 
tenant  in  tail  general  by  his  latter  remainder  raised  by 
his  own  fine^  and  so  being  ever  tenant  in  tail,  can  by  no. 
means  be  drawn  within  the  stat.  of  32  H.  8.  and  14  Eliz., 
and  then  if  the  recovery  were  good,  he  comes  in  a  vouchee 
of  all  his  titles  in  tail,  and  binds  all  remainders  upon  any 
of  the  estates,  which  he  had  at  any  time. 

But  of  this  point  I  spake  not  publicly,  because  I  held  it 
no  recovery  as  it  was  found ;  but  Justice  Hutton  observing 
my  course,  did  ask  me  in-private  what  I  thought  of  the 
case,  admitting  the  recovery  to  be  good.  To  whom  I 
said  as  before,  and  then  I  held  against  the  plaintifi*. 
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[363  a] 
Watbrhouse  Sl  tia;.  vs.  Saltmarsu.  -^^^^^^ 

A  theriff  may  not  break  op«n  a  house  to  execute  the  king's  proceaa,  without  first 
signifying  that  he  is  sheriff;  or  execute  such  process  with  unnecessaiy  outrage 
and  terror. 

Star  chamber  punishes  the  taking  out  of  the  king's  process  without  warrant  of 
court,  by  one  who  is  not  a  party  interested. 

*  Sir  Edward  Waterhouse  and  his  wife  were  plaintiffs  in  Riot  for  break- 

ing  an  house 

the  star  chamber  against  Saltmarsh,  undersheriff  of  York-  uponpriTate 
shire,  and  divers  his  bailiffs,  and  against  J.  Keeling-.    The  Vo^iasd.  Ant. 
case  i¥as  thus;  the' plaintiff  and  Keeling  were  bound  with  s'cro.^' 
David  Waterhouse,  as  his  sureties,  to  one  Coale,  in  four 
hundred  pounds  for  the  payment  of  two  hundred  pounds, 
whereupon  judgment  was  given  against  Keeling;  but  at 
the  suit  of  Keeling,  execution  was  forborne  by  Coale,  to 
see  if  any  contribution  could  be  gotten  of  the  plaintiff,  for 
David  Waterhouse  was  bankrupt ;  but  at  last,  nothing  com- 
ing,   Coale  took  of  Keeling  two   hundred  and  seventy 
pounds  in  satisfaction  of  his^debt,  yet  delivered  his  bond 
into  the  hand  of  Keeling,  allowing  him  to  sue  it  against 
the  plaintiff;  against  whom  Keeling   sent  to  Saltmarsh  a 
laiiiat^  and  withal  a  cap.  utlagai.  before  judgment,  at  the 
suit  of  one  Basil,  a  .stranger,  without  his  privity  or  the 
allowance  of  the  court,  or  the  'king's  attorney,  to  the  end, 
that  if  the  plaintiff  kept  his  hou«e,  they  might  break  the 
house,  and  so  serve  both  it  and  the  laiiiat.     The  sheriff 
thereupon  entered  the  house  in  the  morning,  the  outer 
door  being  open ;  but  being  within  the  house  with  six  bai- 
liffs, some  of  them  being  gaol  birds,  shut  the  doors  and  '^  ^*  ^'  '• 
drew   their  swords,  and  prese/itly  he,  with  two  of  them 
with  their  swords  drawn,  ran  up  to  the  chamber,  where 
the  plaintiff  and  his  wife  were  in  bed  and  the  doors  locked, 
and  knocking  a  little,  without  telling  what  they  were,  or 
wherefore  they  came,  broke  open  the  door  and  took  hiiQ, 
and  took  bond  for  his  appearance  upon  the  latUatf  and 
forty  shillings  for  suing  out  asupersed.  upon  the  outlawry, 
and  so  discharged  him  ;  and  afterwards  the  plaintiff  paid      [2641 
or  gave  assurance  to  Keeling  for  ninety  pounds,  and  had  ^  Co.  9i.  b. 
his  bonds  both  to  Coale  and  the  sheriff  delivered  up  unto 
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Foft269. 


[264  a]  him.'  Upon  all  this  the  sheriff  was  fined  two  hundred 
pounds  for  the  unnecessary  outrage  and  terror  of  this  ar- 
rest, and  for  not  signifying  that  he  was  sheriff,  that  the 
door  might  have  been  opened  Without  violence ;  but  es- 
pecially for  discharging  the  plaintiff  upon. the  capiat  vf- 
lagat.  And  Keeling,  though  it  were  not  holden  a  star 
chamber  case,  that  he  did  sue  his  fellow  surety  for  con- 
tribution, in  the  name,  and  by  the  obnsent  of  the  creditor, 
though  he  himself  had  satisfied  in  a  sort  the- debt,  because 
it  was  a  just  ground  of  equity,  that  the  sureties  should  be 
equally  charged,  and  it  is  so  commonly  used  in  the  like 
cases,  yBt  he  was  fined  fifty  pounds  for  using  the  king's 
YeW.  28.  ac- '  process  and  prerogative  without  warrant  of  court,  or  party 
interested,  he  himself  having  no  interest  in  it,  but  by  that 
indirect  means  defrauding  the  plaintiff  of  his  liberty  of 
defence  of  house,  against  his  private  debt. 


Escape.  CasELY  VB.  WeSTON. 

A  aheriff  may  be  fined  for  not  executing  a  cap.  vtiag.  when  he  haa  opportunity. 

s  Cr.532. 5Co.      EzECHiEL  Weston,  late  sheriff of  Radnorshire,  was  fined 

SI    b 

at  the  suit  of  Casely,  for  that  having  a  c<ip.  fUlagol. 
after  judgment  delivered  unto  him  against  one  Bradshaw, 
being  in  view  when  he  was  attending  upon  the  judges  of 
assize,  from  the  church  to  the  hall,  he  did  not  endeavour 
presently  to  take  him,  whereby  he  then  escaped.  But  it 
did  also  appear,  that  having  means  afterwards  to  take  him, 
he  did  it  not,  but  took  his  word  te  save -him  harmless. 


Lancastell  vb.  Sidly. 

In  error  for  want  of  bail  in  the  king's  bench ,  the  error  must  be  aaaigned  that 
there  toas  neither  bail,  nor  the  party  in  custody. 

Error  for  want       STEPHEN  Lancastell,  cxecutor  of  Richard  Lancastell, 

of  bail  in  the  .    .        ,         .  .       •      ,  ■  .  <-«.-*%«.    <^.  .. 

king's  t>ench.  recov^rcd  m  the  king's  bench,  agamst  Sir  Ralph  Sidly, 
aasTgnedfor  *  One  hundred  pounds  debt,  who  being  taken  in  execution 
STError,  37.   ©scaped,  and  Stephen  Lancastell  brought  an  action  of 


WtLLlU  M.  WOODHOCIC.  429 

debt  against  Sir  George  Reinolds,  the  marshall,  in  the  debet    [264  6] 
et  detinetf  and  had  judgment :  whereupon  a  writ  of  error     ^C^C*^ 
brought ;  and  George  Crook  insisted  upon  Hiscock's  case,  nd,  668.  Cr. ' 
cited  in  Hargrave's  case,  Co.  lib.  5.31.  Judgment  was  given  210!  6  do.  s.'b! 
in  the  king's  bench,  and  errors  were  assigned,  that  there  m^'ml^sS^^ 
were  neither  bail  nor  bill  filed  there.    We  agreed  that  the  ^^-  *^- 
exror  must  be  assigned,  that  there  was  neither  bail,  nor 
the  party  in  custody  of  the  jnarshall ;  for  if  he  be,  I  may 
declare  against  him,  for  that  is  natural,  all  declarations 
being  cuatodi&y  dLC,  and  the  bail  is  but  a  fiction  of  the 
marshall'scustody,  and  so  known  to  the  courts ;  for  other- 
wise it  was  against  the  record  to  aver  that  he  were  not  in 
custody,  being  so  laid  and  answered  to. 


Willis  ve,  Woodhouse.  owe. 

That  tiiere  ii  neither  bill  nor  hail  filed  in  the  king's  bench,  ia  not  error. 

William  Willis  brought  an  action  upon  the  case  upon  j^q^  cent. 
a  trover  and  conversion  of  goods,  against  William  Wood-  ^-  Error  Br. 
house,  in  the  king's  bench.     The  defendant  pleaded  not 
guilty,  and  the  plaintiff  had  a  verdict  and  judgment.   The 
defendant  brought  a  writ  of  error,  and  assigned  two  er- 
rors :  the  one,  that  there  was  no  bill  filed  :  the  other,  that  want  jbui. 
there  was  no  bail.     And  upon  a  certiorari  in  that  case  ^^  J^- 
awarded  and  returned,  it   was  certified  that   there  was 
neither  bill  nor  bail  filed,  and  the  judgment,  notwithstand- 
ing the  said  errors,  was   aflirmed  in   camera  scacc.  TV. 
anno  17.  dom.  regia^  viz.  5.  die  Julii  in  eodem  term.^  and 
the  record  and  the  proceeding  on  the  same  writ  of  error 
were  remanded  eod.  ter.  in  banco  reg.  qu.  vide  Tr.  16.  Re. 
rot.  945.  in  banco  regiSj  ubi  tarn  prim,  judicium  quam 
eecundum  intratur.  Yei.  166.  Po. 

1.  The  want  of  a  bill  being  the  original,  was  taken  to  J^orf"*icro 
be  within  the  meaning  and  intent  of  the  statute  of  18  Eliz.  l^-  Cro.sss.' 

,.     .  .         .  -r.   .  «Cro.  186. 

cap  14.,  and  remedied  by  the  equity  of  that  statute.  Poatssi.  ae- 

2.  The  want  of  the  bail  was  not  material,  because  it  ^^  [2651** 
might  be  that  the  defendant  was  in  cuatodid  mar.  at  the  ^^'  ^isS.  a. 
time  of  the  plaintiff's  bill  exhibited,  according  as  the  said  s  Cro.  loe,  109, 
bill  supposeth.  i  ci.^.  Mo. 

694.  Ant  264. 
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Edwards  m.  Grates* 

Where  land  ia  appotnted  by  will  to  he  aold  by  executow,  and  the  proceeds  diapoeed 
Tr.  7  Jac.  It  ia      ^^  ^  certain  penens,  thia  ia  not  a  legacy  at  law. 
BO  legacy  Eccleaiaatical  coarta  cannot  hold  plea  of  a  legacy  in  eqni^. 

where  land  ia 

Sldb^twi?  Philip  Edwards,  executor  of  Philip  Edwards,  had  a 
tora,  and  the  prohibition  against  John  Graves ;  and  the  case  was,  diat 
diapoaedto  One  Agnes  Salter  devised  that  the  executor  and  three 
Coartec!^'ai.  Others  should  sell  certain  lands,  and  should  dispose  the 
hoM pieain^  money  to  the  defendant  and  three  others,  equally ;  the 
mWyofcaua-  ^^^^  ^^  ^^'^  accordingly,  and  the  npw  defendant  sued 
eeac^ii^to  this  exeoutor  in  court  christian,  for  the  fourth  part  of  the 
99.  Rou.  2d  '  money.  The  court  held  that  neither  the  land  nor  money 
t86.'icr.396.  was  testamentary,  as  this  case  is;  for  it  was  not  assets  to 
aetaT  enter  Br  debts,  but  a  sum  arising  of  land,  and  appointed  to  special 
164. scrolsTS.  ^^^  ^^  ^^X  ^^  equity,  and  not  as  a  legacy,  and  therefore 
rBakL^^  is  not  to  be  sued  for  here,  but  in  court  of  equity ;  neither 
Pop.  59. 1  Le.  can  that  court  hold  plea  of  a  legacy  in  equity ;  but  where 
Cr.  Car.  359,  it  is  a  legacy  in  law  indeed,  for  they  must  hold  plea  by 
1  Bo.  W  '  their  law,  as  our  courts  of  law  do.  Yel.  39,  93.  Co.  L. 
ilS:«m'.  111.  a.  S  Co.  95.  a.  JO  Qo.  47.  a.  Yel.  115,  160,  173. 
iCr.'sfls;        Xnt.  188.  Pop.  59, 


^^^^^n-  TwissE  V8.  Cotton. 

Caae  atated,  bat  no  jadgment  reported. 

Dower  asainat  The  case  was,  tenant  for  life,  the  reversion  in  fee,  of 
life^'afiM  of  land  whereof  the  demandant  had  title  of  dower,  and 
^Vuworb  brought  a  writ  of  dower  against  the  tenant  for  life ;  hang- 
Mpon  it  ing  the  writ  in  the  reversion,  levied  a  fine  with  proclama- 

tion of  the  reversion';  the  tenant  for  life  died,  the  five 
years  expired,  and  now  the  demandant  brings  a  new  writ 
of  dower  against  the  tenant  in  possession. 
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[265  6] 

JR^EYMOLDS    V»,    OkELEY.  N^->^^%i/ 

Wketlieir^  beaito,  Mcap«d  ftom  in  adjoiaing  eloM,  on  the  ioeuM  ik  fm&y  Iholiglk 
freshly  pumied,  may  he  dietnised,  fumrt  T 

The  defendant  avowed  for  rent  reserved  upon  &  lease  Divtreis  of 
for  life;  the  plaintiff  pleaded  in  bar,  and  conveyed  bim-  Torrent.! Bnd! 
self  title  to  ten  acres  adjoining,  and  that  he  put  in  his  ^[  !^f  lU)^^ 
beasts,  and  they  escaped   into  the  place,  &c:  and   he  f^47.^7H; 
freshly  followed  to  drive  them  out,  but  before  he  could  ^•^^•^*  ^-  ''^ 
recover  them,  the  defendant  distrained  them.  '  The  case  s  Saiind. 's90. 
had  been  somewhat  better,  if  the  tenant  ought  to  main- 
tain the  fence.  (1) 

(1)  tn  1  BrownL  170^  this  case  is  said  to  be  reported,  and  jadgment 
for  the  plaintiif. 

Where  a  etranger'to  cattle  escape  into  anotheHs  land  by  breaking  the 
fences,  there  being  no  defect  in  them;  or  where  the  tenant  of  the  land 
on  which  the  distress  is  taken  is  not  bound  to  repair  the  fences,  though 
there  is  a  defect  in  them,  the  cattle  may  be  disdained  for  rent  immew 
ately  before  the)r  are  fewml  et  eouekant ;  but  if  the  cattle  escape  throu||rh 
the  defect  of  fences  which  the  tenant  of  the  land  is  bound  to  repair, 
they  cannot  be  distrained .  by  the  landlord  for  rent,  though  they  have 
been  Uvani  et  wuehant,  unless  the  owner  of  the  cattle,  after  notice  that 
they  are  iit  the  land,  neglects  or  refuses  to  drive  them  away.  3  Saund. 
989.a.n.(70 


Heydon  vs.  Goodhall. 

St.  S  Jae.  Ci  8.  doea  not  reqaiie  goratiea  in  a  writ  of  error  in  rtpieviMt 


Chandler  vs.  Thompson^  "  Obiigetioiii 

If  an  ekecutor  durattU  wtmoritaU  wute  the  teetator't  goode,  fueett,  whuX  rbm^dy  a 

creditor  aball  have  after  the  infant  executor  cornea  of  age  ?  (1) 
The  infant  exeeiitor  may,  after  he  cornea  of  age,  have  an  action  againat  the  former 

ezecator,  hat  not  againat  hia  vendee. 

Chandler  against  Thompson,  executor  of  Marlet ;  debt  ^^^*j,^ 
upon  an  obligation  of  the  testator.     The  defendant  pleads  ahau'piead 

(1)  In  Brookinff  ▼.  Jennings,  1  Mod.  174,  it  is  said  hy  Vaughan  J., 
Atkyns  J.  ace,  *  that  when  an  infant  executor  comes  of  age,  the  power 
of  an  executor  duranie  nUnorUate  ceases ;  and  the  new  executor  is  then 
liable  to  all  actions.    If  the  fanner  executor  wasted,  the  new  one  has 
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[265  c] 


when  his  time 
iM  expired. 
Cr.  Car.  79. 
Syd.  fi7. 


[266] 
Executor  for  a 
time  wasteth 
hia  goods,  how 
the  creditor 
shall  be  reliev- 
ed  after  his 
time  expired. 
Cr.  Car.  89. 
Noy.  86. 


that  the  testator  made  him  executor  till  one  John  Marlet 
should  come  to  twentyone  years  of  age  ;  and  in  the  mean 
time  to  keep  all  his  goods  for  him,  and  then  to  deliver 
them  unto  him,  and  the  said  John  Marlet  then  to  be 
executor ;  and  shows,  that  befpre  the  writ,  John  Marlet 
was  twentyone  years  of  age,  and  that  he  delivered  him 
the  goods,  which  he  accepted,  absque  hod  qd.  ipse  esif 
vel.  die  impetratianiSj  ^c.  fuit  execuiar,  ^c.  It  was  de- 
bated by  the  court,  if  the  first  executor  «oId  or  wasted  the 
goods,  how  the  creditor  should  relieve  himself  for  those 
goods,  the  new  eicecntor  taking  upon  him  the  executor- 
ship ;  for  the  goods  never  came  to  the  hands  of  the  new 
executor,  though  perhaps  he  may  have  an  action  against 
the  former  executor,  for  so  much  as  he  did  not  lawfully 
administer;  for  against  the  vendees  he  can  have  no 
remedy ;  (2)  or  else  the  old  executor  may  remain  an  exec- 
utor still  for  that  purpose,  the  other  being  none  in  effect 
for  those  goods ;  like  the  case  of  a  sheriff  that  doth  not 
deliver  his  prisoner,  that  he  hath  in  execution,  to  the  next 
sheriff.     4  East.  606. 


his  remedy  against  him,  but  he  is  not  liable  to  other  men's  suits/  In 
Oxford  V.  Rivett,  Cro.  Car.  79,  93,  the  action  was  brought  by  a  creditor 
against  an  administrator  dur,  min,  after  the  executor  bad  come  of  age, 
and  attempted  to  be  supported  on  the  ground  that  the  defendant  &A 
wasted  the  testator's  .goods.  Judgment  was  given  for  the  defendant  on 
another  point,  and  the  question  Aether  such  action  could,  in  any  case, 
be  maintained,  was  not  presented.  In  Bac.  Abr«  tit  Executors  and 
Administrators,  B.  2,  it  is  said  that  an  executor  or  admmistrator  dur, 
ffitn.  ia  not  chargeable  in  any  -action  at  the -suit  of.  a  creditor,  after  the 
infant  comes  of  age.  By  statutes  30  Car.  2.  c.  7.  and  4  &  5.  W.  &  M. 
c.  24,  it  is  enacted  that  the  executors  and  administrators  of  executors  de 
»on  tortt  or  of  executors  or  administrators  of  right,  who  had  committed 
waste,  shall  be  liable  and  chargeable  in  the  same  manner  as  their  testa- 
tors or  intestates  would  have  been. 
(9)  See  6  Co.  19,  Packman's  case,  aee. 


Prohibition. 


Fawkner  vs.  Andrews. 

AaHnU  ■hottld  bo  entered  of  record. 


Dismee  charg- 
ed of  the  tythe 

of'^fodin^e  non  decimando  of  wood,  infra  Wildam  Sussex* 

Wilde  of  Su«-  .    '       -^ 

•ex.  moved  by  Finch,  whence  the  vem.  fac*  should  be;  and 


In  prohibition  the  parties  be  at  issue  upon  .a  custom  de 

It  was 


Plat  v$.  Holvobd.     Watbiibb  v9.  Fbecmaic.  433 

the  court  directed  that  the  best  was  de  corpore  wm^;  for     [266  a] 
Wilde  is  no  iriMe,  whereof  die  court  can  takB  knowledge,     ^^-^-v^^ 
Unto  this  Towse  for  the  defendant  asmitecl.    These  kind 
of  assents  would  be  entered  upon  record. 


Plat  VB.   HolFORD.  Breve  de  recto. 

Ib  a  writ  of  right  igaiiut  an  infant,  day  waa  given  to  the  tenant  to  adyise  what  he 
would  do< 

In  a  writ  of  right  between  Plat,  de^^andant,  and  Hoi-  6Co°3. b*' 
ford,  tenant,  the  tenant  pleaded,  that  he  was  within  age,  |rou  rI'™* 
and  in   by   descent ;  and   prayed  that   the   parol  might  ^^' 
demur  till  his  full  age.     Whereunto  the  demandant  re- 
plied that  he  was  seised  till  the  tenant  disseised  him,  and 
traversed  the  descent ;  and  day  was  given  to  the  tenant 
to  advise  what  he  would  do* 


Waterer  v8.  Freeman. 

Caie  wUl  lie  for  a  malicious  proeecution  in  a  civil  action. 

The  case  of  Waterer  and  Freeman,  Mip.  wa^  thi^  term  «?*i2^i.'*^y* 
judged  for  the  plaintiff,  and  the  rest  of  the  judges  desired 
me  to  deliver  the  judgment  and  reason ;  wherein  I  first 
observed,  that  the  money  was  not  twice  levied,  nor  the 
plaintiff  twice  charged  with  the  damages,  as  the  declara-  J^J  %?/*^' 
tion  ran  :  for  the  first  was,  pro  defeciu  emptorum  damna  ^^^^ 
parata  hekbere  non  po#«iim,  but  yet  it  appears  by  the 
declaration  that  he  was  twice  vexed  and  grieved,  and  that 
wilfully  by  the  defendant,  who  had  first  one  execution 
inchoate,  which  he  ought  to  have  followed,  knowing  it, 
and  not  to  have  taken  another  £  for.  else  he  might  take 
twenty  executions,  and  take  away  his  milch  cattle,  or  his 
plough  beasts.     Bui  now  the  jury  must  give  damages 
according  to  the  loss. 

But  if  the  defendant  in  this  case  had  not  known  of  the 
cattle 'first  taken,  he  had  not  been  liable,  nor  subject  to 
this  action. 

56 
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[266  6]         Bot  liow  to  the  main  point ;  we  hold,  that  if  a  num 

q^'^Tm     ^^'"S  ^°  action*  upon  a  false  surmise,  in  a  proper  court, 

YeW.  117.        he  cannot 'bring  an  action  against  him  and  charge  him 

1 13.^6.  c'ro."     with  it  as  a  fault  directly,  and  ex  diametro^  as  if  the  suit 

afRou!i?^!  itself  ^ere  a  wrongful  act;  for  executio  juris  nan  Aoie^ 

^   .  injuriatn.     And  as  all  by  nature  is  good,  so  Saint  Paul 

^  saith,  the  '  law  is  good  if  a  man  use  it  lawfully  ;'  so  the 

abuse  of  law  is  the  fault.     Therefore   11   Eliz.,  a  man 

brought  a  writ  of  forgery,  of  faux  /Ma  ;  the  defendant, 

though  he  be  found  guilty,  could  not  have  a  scandalum 

magnatumj  and  lay  the  charge  contained  in  the  action  to 

be  the  scandal.    So  43  Edw.  3.  33,  the  plaintiff  brought  an 

6 Co-is. b.       action  of  false  imprisonment ;  the  defendant  pleaded  that 

S07.'a.  29i.iu    he  caused  liim  to  be  imprisoned  upon  a  statute.     The 

Po.si57.'  plaintiff  replied,  that  there  was  a  day  given  him  upon 

defeasance  to  pay  the  money,  and  that  he  paid  the  money 

before  the  day  limited  ;  and  yet  it  was  ruled-  against  the 

plaintiff,  because  he  was  imprisoned  by  course  of  law. 

And  so  we  rule  it  every  day,  that  if  a  man  be  impris- 
oned upon  a  formal  suit,  though  there  were  no  just  cause 
r267l       ^^  ^"^^'  y^^  ^^  ^^  S^^^  ^  bond  for  his  release,  he  shall  not 
avoid  it  by  a  duresse,  for  it  is  incarceraiio  kgUima,  that 
3  Le.  S39, 530.  is,  by  law,  though  the  plaintiff  did  untruly  procure  it. 

2  Cro.  187.  utra. 

scro.  134.  But  now  ou  the  contrary  part,  if  you  charge  me  with  a 

2  Cro!*4^.'  crime,  in  a  court  that  is  no  way  capable  of  the  cause,  I 
3Cro.  J30,W7.  ^j^j^jj  ^^^y^  ^ctiou  for  it,  and  lay  that  very  complaint  to  be 
the  slander,  as  it  icr  resolved,  Coke  1.  4/  14,  in  the  case 
of  Buckley  against  Wood,  for  a  charge  of  piracy  or  felo- 
ny, in  the  star  chamber ;  for^that  is  Scandal,  temerariun^ 
as  if  it  were  spoken  elsewhere,  the  star  chamber  being  as 
no  court  to  that  purpose.  So  I  hold,  if  a  man  sue  me  in 
X  Cro.  134.       the  spiritual  court  for  a  mere  temporal  cause.     8  £.  4. 

3  Cro.  836. 

Cr.  Car.  S91.  Now  to  the  principal  case ;  if  a  man  sue  me  in  a  proper 
S7.^*Aiit!ji)6.  court,  yet  if  his  suit  be  utterly  without  ground  of  truth, 
Dy.  286.  ^2jj  ^]^^^  certainly  known  to  himself,  I  may  hav^  an  action 

of  the  case  against  him  for  the  undue  vexation  and  dam- 
age that  he  putteth  me  unto  by  his  ill  practice,  thotigii 
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the  suit  itself  be  legal,  and  I  cannot  complain  of  it,  as  it     [S67  a] 

is  a  suit,  as  in  the  case  before  ;  and  therefore  the  16  of  E.      v-'-^v^^ 

3.  Fitz.  Deceipt  36.  a  coHiisee  of  a  statute  sued  execution  2  cr.*  191, 409, 

against  his  deed  of  defeasance,  whereupon  the  conusor  had  Ant.  866.  YcL 

an  action  of  deceit  against  him  and  his  assign,  in  the  na-  J?'   **  ^'  ^' 

ture  of  an  audUa  querela.     So  note  the  distinction  upon 

this  case,  and  43  E.  3.  before.     If  a   man  sue  me,  and 

hanging  that  suit,  commence  another  against  me,  to  this  I 

have  a  plea  in  abatement,  which  proves  this  latter  suit  unjust 

and  vexatious ;  but  if  he  discontinue  the  former,  he  may 

bring  a  new  action'.     Likewise  I  hold,  that  I  may  have  an  cr.  J*c.  sm. 

action  upon  the  case  against  him  that  sues  me  against  his  cw^'i^tcr'. 

release,  or  after  the  money  duly  paid ;  yea,  though  it  be  ^^• 

upon  a  single  obligation.   So  where  one  doth  bargain  and 

sell  his  land  at  the  conmion  law,  and  refuse  to  make  as-  3  Cro.  107,  sss. 

surance  accordingly,  and   after  conveyeth   the   land   to 

another,  who  hath  knowledge  of  the  first  bargain,  the  first 

bargainee  may  have  an  action  upon  the  case,  or  deceipt, 

as  well  as  subp'cma;  whereupon  Fairfax,  21  E.  4.  23.  saith 

well,  that  if  men  will  be  good  pleaders,  there  should  not 

be  cause  of  so  many  suits  in  chancery.     But  now  two 

cautions  are  to  be  observed  to  maintain  actions  in  these 

cases. 

The  first,  that  the  new  action  must  not  be  brought  be-  Yei.  in.  Ant. 
fore  the  first  be  determined,  because  till  then  it  cannot 
appear  that  the  first  was  unjust ;  which  is  the  reason  given 
by  the  judges  2  R.  3. ;  and  that  is  the  reason  that  a  writ  of 
conspiracy  lies  not  till  the  plaintiff  be  lawfully  acquitted. 
The  other  rule  is,  that  there  must  be  not  only  a  thing  ^S^^S*^* 
done  amiss,  but  also  a  damage,  either  already  fallen  upon 
the  party,  or  else  inevitable.     And  therefore  19  H.  6.  44. 
If  a  man  forge  a  bond  in  my  name,  I  can  have  no  action  %^%}^{^' 
upon  the  case  yet ;  but  if  1  am  sued,  I  may  for  the  wrong 
and  damage,  though  I  may  avoid  it  by  plea ;  but  if  it  were 
a  recognisance  or  fine,  I  shall  have  a  deceit  presently  be- 
fore execution.     For  qtUB  in  continenii  vel  certofiunt^  in- 
esse  videntur.  43  E.  3.  20.  Deceipt  against  one  that  pro-  ^Cr.ei, 
cured  aformedotthj  collusion.  (1) 

(1]  The  action  for  malicious  prosecation  has  generally  been  discour-    ' 
agea  by  the  courts,  because  it  is  feared  that  too  great  a  latitude  in  al* 
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[367  b]  lowiiDff  sooh  suha  would  have  a  tendeney  to  diooourage  just  pwcfca- 
y^,,^^^  tioDS ;  and  in  civil  actions  it  is  thought  that  the  taxable  costs  recovered 
^^^^^^^  by  a  Bttceessful  defendant  are'  larg[e  enough  to  pvevent  ffroundlees  ac- 
tions. But  on  proper  occaaionai  tma  action  will  lie ;  and  if  the  jury  give 
exemplary  damages  the  court  will  not  interfere.  The  action  may  be 
maintained,  either  ibr  having  maliciously,  and  without  probable  cause, 
preferred  a  comphunt  against  the  pUuntiff  for  any  suppoeed  offence 
whereby  he  is  injured. 
In  his  person  by  imprisonment, 
In  his  fame  by  slander,  or 
In  his  propel^  by  expense ; 
or  for  havW  wilfully,  wittingly  and  malicionsly  sued  or  procured  anolher 
to  sue  the  plaintiff  where  noUung  is  due,  or  where  a  mucn  lees  sum  is  due, 
or  in  the  name  of  another  without  his  order ,  whereby  the  plaintiff  has 
■ostained  some  ipteitd  damage.  Tiie  leading  case  on  tiiis  subject,  for 
a  firroundlets  criminal  prosecution,  is  Jones  v.  Gwynn,  10  Mod.  148|  S14| 
which  is  cited  and  relied  on  as  a  binding  authority  in  several  subsequent 
cases  of  the  highest  authority.  The  other  more  impoitant  cases  are 
Savil  V.  Roberts,  1  Salk.  13.  Wicks  v.  Fentham,  4  T.  JEt.  248.  Goddard 
v.  Smith,  6  Mod.  263.  Reynolds  v.  Kennedy,  1  Wils.  233.  Beau- 
champs  v.  Crafts,  Dyer  985.  Cbz  V.  Warrall,  Cra  J.  198.  &  C.  Yelv. 
105.  Marham  v.  Pescod,  Cro.  J.  131.  Chambers  v.  Robinson,  1  Str. 
691.  Moore  v.  Shutter,  2  Show.  295.  Bains  v.  ConsUntme,  Yelv.  4$. 
Candel  v.  Louden,  1  T.  R.  520,  in  n.  Arundel  v.  Tregono,  Yek.  117. 
Fanner  v.  Darling;,  4  Burr.  1971.  Johnson  v.  Sutton,  1  T.  R.  493.  Poul- 
terer's case^  9  Coke  56.  Morgan  v.  Hughes,  2  T.  R.  225.  Johnson  v. 
Browning,  6  Mod.  216.  Warren  v.  Matthews,  6  Biod.  7a  Parcel  v. 
M'Namaia,  9  East  361.  Whitney  v.  Pe^kham,  15  Mass.  Rep.  243. 
Smith  V.  Mc  Donald,  3  Bsp.  Rep.  7.  Smith  v.  Hnton,  2  Str.  691.  The 
more  important  cases  relating  to  this  actioii,  brought  for  a  groendlees 
civil  suit,  are  Savil  v.  Roberts,  1  Salk.  13.  S.  C.  12  Mod.  206.  a  C.  5 
Mod.  394,  395.  Chapman  v.  PickersgiU,  2  Wils.  142.  Watkins  v. 
Baird,  6  Mass.  Rep.  506.  Godin  v.  Wfllcock,  2  Wils.  902.  Hidden  v. 
Shed,  11  Mass.  Rep.  500.  Sterling  v.  Adams,  3  Day  411.  Steer  v. 
Scroble,  Cro.  J.  667.  Idndsey  v.  Lamed,  17  Mass.  Rep.  190.  WhUbB 
V.  Dingey,  4  Mass.  Rep.  433.  Skinner  v.  Gunston,  1  Saund.  226.  Gib- 
son V.  Charters,  2  B.  dL  P.  129.  Purton  v.  Honor,  1  B.  &  P.  205.  Weth- 
erden  v.  Emden,  2  Camp.  295.  Austin  v.  Delman,  3  Bam.  dt  Creasw.  138i 


Fleetwood  vs.  Curlet. 

ff 
The  wordfl,  'Mr  Deoeiyer  hath  deceiysd  and  ooiened  the  king/  &e.  qpokea  gi 
the  king's  r«ceWer,  a^  actionable. 

Londoa.  MiLEs  FLEETWOOD,  koJight,  tuTought  aa  action  upon  the 

A^tfon  for  *^«^  agaioat  Francis  Curloy,  eequire,  and  declaze4,  that 
Te'i^e'r'h^dSl  ^hereas  the  king,  by  his  letters  patents,  An.  7.  did  make 
zeied^th''^  CO-  him  general  receiver  of  the  court  of  wards  during  bis 
^ng.'  1  Rou.  life,  which  office  he  bad  justly  executed  ever  since  ;  that 
148. 2  Cro.  557.  the  defendant,  the  16  of  K.  Jac,  having  speech  with  090 
Mod.  r!^23.  Whorewood  of  the  plaintiff,  did  speak  of  the  plaintiff 
Heu.139,143.  these  words,  *M.  deceiver  {itmuendo  the  plaintiff)  bad 
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deceived  and  coneaed  the  kiog^  and  dealt  felnely  with  him,  [367  c] 
and  I  have  him  in  question  for  it*  a^d  I  doubt  not  but  tp  ^-^^^-^ 
prove  it  ere  it  be  long*'  Ufmn  imeu^  not  guUty,  it  was 
found  for  the  plaintiff  before  me  at  Guildhall ;  iu  arrest 
of  judgment  U  wajs  said,  .that  it  doth  not  appear  by  the 
words  spoken,  that  they  were  spoken  of  the  pl^santiff ;  for 
^  M.  deceive '  had  no  propriety  to  that  ptuposke  $  and  then, 
the  innu^o  will  not  make  it  certain*  when  it  appearelb 
to  the  court  that  the  words  will  bear  no  eertajjxty. 

Secondly,  it  was  objected,  that  he  did  not  say,  that  the      [268] 
plaintiff  did  deceive  the  king  in  his  office.    Yet  the  court,  *gj-  Jg*^  *^- 
after  divers  arguments,  gave  judgmeixt  for  the  P^^^^^i^' tPt^d''' ico 
And  as  to  the  first  exception  it  wa^  agi^eed^  that  if  a  man  i7.  b.  Aiein» ' 
should  say,  looking  upon  three  persons, '  one  of  these  three 
murdered  a  man,'  no  innuendo  will  help  this  incertainty, 
Xko  more  in  the  person  than  in  the  matter  of  the  scandal. 

P.  13  Jac.  Harvy  brought  an  action  against  Ducking, 
for  saying  that.  he.  had.  forged  a  wfitipg,  immenda  a  bill  of  ^^-  ^*^' . 
debt,  setting  down  in  the  innuendo  all  the  circumstances ;  46.  i  s. 
and  though  he  had  a  verdict,  yet  could  have  no  judgment. 
But  here  it  is  said,  that  at  the  time  of  the  words  the  de- 
fendant had  speech  of  the  plaintiff,  and  expressly  that  he 
spake  these  words  of  the  plaintiff.  And  then  the  word 
deceiver^  though  in  propriety  it  doth  not  import  receiver^ 
yet  the  allusion  and  ironical  resemblance  of  the  name 
doth  very  well  bear  the  application  of  the  innuendo  ;  and 
if  such  a  slight  evasion  should  be  admitted,  it  would  be 
a  common  practice  with  crafty  wits,  to  slander  safely. 
And  if  he  had  said  '  M.  receiver,'  there  had  been  no 
doubt. 

And  as  to  the  second  point,  it  was  likewise  agreed  that  Ant.6.S9>776. 
words  of  an  ambiguous  sense  shall  receive  the  best  sense  ;  n.  a.  b.'  s  cro.' 
as  poXf  not  the  French  pox.  And  12  Jac.  Miles  brought  an  i  roII.'tt.  ' 
action  against  Jacob,  for  saying  he   had  poisoned  one  *^"-*^*"*»- 
Smith,  and  had  judgment  in  the  king's  bench ;  but  we  re- 
versed it,  because  it  might  be  against  his  will.   It  was  also 
agreed,  that  if  the  plaintiff  should  have  added  an  tiintH 
endo^  that  the  deceit  was  in  his  office,  it  would  have  been 
nothing  available.    But  the  court  resolved,  that  upon  the 
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[268  a]     irhole  case  here,  the  words  must  be  understood  of  them- 
^"^"^''"^      selves,  by  construction  of  law,  of  his  office  ;  for  words  am- 
biguous must  also  be  df  indifferent  sense  that  shaU  be  in- 
differently taken. 

But  when  there  is  a  pregnant,  violent,  and  certain  sense 
that  may  lead  the  court  and  hearers  to  take  it  one  way, 
•that  shall  be  taken,  and^not  another  imagined,  whereof 
there  is  no  appearance.     So  here,  when  you  say  of  the 
king's  receiver  that  he  deceived  the  king,  it  must  Be  un- 
derstood in  that  wherein  it  appeareth  that  he  may  deceive 
him,  and  not  to  take  it  at  large  when  no  other  meaning 
appears  ;  and  therefore  not  like  the  case  of  pox,  or  pois- 
oning before  mentioned":  otherwise  if  he  had  said,  that  he 
had  been  a  common  deceiver,  without  applying  it  to  the 
king  certainly,  whose  officer  he  is.     Mic.  11  JaJT.  Yardly 
being  an  attorney,  brought  an  action  against  Ellis,  and 
Brni.  6.  Yei.     declared,   whereas    he   was   retained    by   one    Bancroft 
9.  i  RoU.  63.  '  against  the  defendant,  he  said  of  him  to  Bancroft,  '  your 
Aiein.  13.'        attorney  is  a  bribing  knave,  and  hath  taken  twenty  pounds 
of  you  to  cozen  me,'  and  had  judgment ;  for  it  shall  be 
iRoii.  Abr.f.    taken  spoken  of  him  as  an  attorney.     And  Mich.  14  Jac. 

W.  Ant.  117.  *^  ,  ,  .  .  T»  V      ^ 

M<>or867.  Box,  an  attorney,  brought  an  action  against  Barnaby  for 
calling  him  champerter,  and  had  judgment.  And  it  is  not 
material  that  it  is  not  alleged  in  this  case  and  the  others, 
that  the  hearers  did  know  him  to  be  the  king's  receiver, 
and  the  others  to  be  attornies ;  and  yet  it  were  not  action- 
able, if  it  were  not  so  ;  and  the  slander  and  damage  con- 
sist in  the  apprehension  of  the  hearers :  and  therefore 

3Cro.496.  slanderous  words  in  Welsh  bear  no  action,  except  you  af- 
firm, that  they  were  spoken  in  the  hearing  of  them  that 

Ant. «,  191.  understood  the  Welsh  tongue.  But  when  slanderous 
words  are  spoken,  which  are  a  wrong,  the* doers  are  an- 
swerable for  all  evil  events  and  damages.  Now  the  hear- 
ers may  come  to  the  knowledge,  or  others  to  whom  they 
shall  report  the  words  may  know,  that  they  are  persons  of 
that  condition  that  make  the  words  actionable,  which  in 
the  case  of  Welsh  words  cannot  be  so  understood  in  any 
reasonable  possibility.  (1) 

(1)  Vide  anU  p.  6a.  n.(l.) 
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[269] 
Crane  vs.  Taylor.  s^^v^w 

Constractiaii  of  diYen  ■taints  ralatiiig  to  letMi  by  eccletiaatical  perions. 


WiLDEN  VS.  Wilkinson.  obiigmtion. 

The  condition  of  an  obligation  to  aaTe  the  plaintiff  hannleaa,  may  be  expounded 

by  matter  dehors. 
Where  otie  of  two  joint  jndgment  debton  giTe  aecnrity  to  the  creditor  for  the 

payment  of  the  debt,  he  may,  with  the  coneent  of  the  creditor,  take  oat  the 

execution  and  levy  it  upon  the  other  debtor.     Semb.  {I) 

John  Wilden  brought  an  notion  of  debt  against  John  ^^^^^^^' 
Wilkinson,  upon  an  obligation  of  o;ie  hundred  pounds;  ^nditionofan 
the  condition  was  to  save  the  plaintiff  harmless  from  all  pounded  by  a 

....  11  g»  matter  otemPTf. 

actions  and  damages  that  might  arise,  upon  the  release  of  i  Roii.4n. 
the  defend^t  out  of  execution,  (being  then  in  execution  tnar*«£?*' 
at  the  plaintiff's  suit,)  from  all  persons  that  might  trouble  ^^  ^^* 
him  concerning  the  said  release. 

The  defendant  pleads  that  the  plaintiff  levied  a  plaint 
in  the  court  of  Vork,  against  one  Nuttal],  for  a  debt  of  an 

(1)  In  this  case  it  does  not  appear  that  this  judgment  creditor  had 
himself  taken  out  any  execution,  or  that  the  judgment  had  been  actually 


satisfied.  The  tecwnfyfor  payment,  not  beinff  of  so  high  a  degree  as 
the  jud^ent,  did  not  operate  as  an  extinffuisnment.  Vide  anU  ^.  n. 
But  if  a  judgment  creditor  discharge  one  of  several  defendants  taken  on 
a  joint  execution,  he  cannot  afterwards  retake  him  or  anv  of  the  others. 
6  T.  R.  ^5,  Clark  v.  Clement  So  where  one  of  two  juagment  debtors 
paid  to  the  creditor's  attorney  the  amount  of  the  judgment,  taking  his 
receipt  therefor  in  full  satisfaction,  but  the  payment  was  not  endorsed 
on  the  execution ;  it  was  held  that  the  execution  could  not  afterwards 
be  levied  on  the  goods  of  the  other  debtor  for  his  moiety  of  the  debt  for 
the  benefit  of  him  who  had  made  the  payment,  such  payment  being,  in 
law,  a  discharcre  of  the  execution  and  a  satisfaction  or  the  judgment 
9  Mass.  138,  Hammatt  ▼.  Wyman.  So  where  one  of  two  judgment 
debtors  gave  security  for  the  debt,  but  instead  of  the  execution l)eing 
returned  satisfied,  it  was,  with  the  assent  of  the  creditors  returned 
unsatidled,  and  an  alias  execution  taken  out,  upon  which  the  other 
judgment  debtor  was  committed,  for  the  purpose  of  compelling  him  to 
contribute  his  share  of  the  debt  for  the  benefit  of  him  who  had  given 
securi^,  it  was  held,  on  audiUi  qwrekiy  that  the  imprisonment  was 
unlawful,  it  appearing  that  the  debt  was  actually  paid  before  suing  out 
of  the  atidita  querela.  In  delivering  the  opinion  of  the  court,  Parker  C. 
J.  says,  *  We  think  it  immaterial  whether  payment  Was  made  before  or 
after  the  issuing  of  the  alicu  execution.  If  before,  the  execution  issued 
improvidently  or  fraudulently,  and  would  be  therefore  void  ;  if  after,  its 
virtue  was  ffone,  and  the  plaintiff  could  not  lawfully  be  held  in  prison 
under  it'  17  Mass.  153,  Brackett  v.  Winslow.  See  also  ante.  p.  906. 
n.(2.) 


Aottfi. 
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[369  d]  hundred  pounds ;  and  that  he  and  one  Hart  became  his 
^'^^'v^^  bail ;  that  the  plaintiff  had  judgment  against  Nuttall, 
and  also  agatiMt  the  bail ;  and  this  defendant  was  there- 
upon taken  in  execution,  and  tlje  plaintiff  released  him ; 
which  is  the  same  release  in  the  condition,  and  so  con- 
cludes, that  he  did  save  him  harmless,  &c.  The  plaintiff 
replies,  and  confesseth  the  plaint,  lydl  and  judgment,  tit 
st^ra,  but  saith  further,  that  before  the  defendant  was 
taken  in  execution,  Hart,  the  other  bail,  gave  hidl^  secu- 
rity for  his  money,  and  in  consideration  thereFeo^  the 
plaintiff  promised  Hart  that  he  might  take  out  and  lay 
the  execution  upon  the  defendant,  and  that  he  would  not 
release  him  without  the  consent  of  Hart;  whereupon 
Hart  procured  him  to  be  taken  in  execution,  and  then 
moved  the  plaintiff  to  discharge  him,  who  acquainted  him 
with  his  promise  to  Hart,  ui  9upra,  and  thereupon  the 
defendant  made  him  this  bond,  with  condition,  proui;  and 
then  showed  that  thereupoi\  he  discharged  him ;  and 
[270]  ^^^  brought  his  action  for  breach  of  the  promise  m  the 
king's  bench,  and  recovered  an  hundred  and  fifty  pounds 
damage ;  tt  9ic  damnificatus :  whereupon  the  defendant 
demurred  in  law,  and  judgment  was  given  for  the  plain^ 
tiff,  against  the  opinion  of  Hutton,  who  thought  that  the 
condition  was  to  be  understood  only  by  the  word  of 
damage  directly  growing  by  the  release,  and  not  by  any 
collateral  act  deftors,  as  is  this  promise.  But  the  reason 
that  moved  the  judgment,  was,  that  this  condition  did 
carry  a*  forcible  and  apparent  intent  of  saving  harmless 
of  some  damage  that  might  arise,  not  upon  the  release 
alone,  but  upon  some  external  and  collateral  thing  be- 
sides the  release,  and  yet  by  the  means  and  occasion  of 
the  release ;  for  the  words  are,  *'  to  serve  hsimless,  &c. 
from  all  persons  that  might'  trouble  him  concerning  the 
said  release.'  Now  no  other  person  could  molest  or 
trouble  him  for  the  release  of  his  own  debt  onIy»  wherein 
no  man  could  have  to  do  but  by  means  dehors;  and 
where  it  was  said  the  replication  was  but  matter  of 
equity,  it  is  not  so,  but  it  was  a  necessary  part  in  law  Id 
make  it  appear  to  the  court,  that  this  breach  was  within 
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the  condition,  which  was  otherwise  general,  and  to  be 
taken  as  Hutton  took  it,  and  as  the  bar  is ;  and  the  declare 
ing  of  this  promise  to  the  defendant,  whereupon  he  gave 
the  bond,  doth  also  somewhat  help  the  case,  though  I  am 
of  opinion  it  would  have  served  without  it,  for  he  takes 
upon  him  at  his  peril  to  defend  him  against  all  damage 
concerning  the  release.  Now  Hart's  action  was  exactly 
laid  according  to  the  promise,  for  otherwise  there  could 
have  been  no  lawful  damnification. 


Courteen's   Ca9«.  S*«  chamber. 

Star  chamber  punished  transportation  of  money  as  an  offence  at  common  law. 
Where  several  are  joined  in  one  bill;  for  several  offences  of  the  same  kind,  it  will 

be  eoMiderad  m  several  bilb. 
A  penal  statute  shall  not  be  extended  to  life  bj  ambiguous  words ;  and  therefore  a 

statute  giving /9r/eift«re  of  body  ahall  be  construed  to  extend  only  to  imprUon- 


AAer  plm^tiagnotguUiy,  the  defendant  cannot  plead  a  jwrrim,  by  way  of  rejoinder. 
Whether  a  general  pardon  extends  to  aliens,  fwrnre  T 

Yelvebton,  attorney  general,  exhibited  a  bill  in  the  iro.r.S99. 
star  chamber  against  William  Courteen,  and  seven  or    ^' 
eight  score  Dutchmen,  for   buying  and   transporting  of 
sundry  great  sums  of  money,  since  the  beginning  of  the 
king's  reign ;  and  laid  hi9  bill,  that  they  had  jointly  and 
severally  bought  and  transported  great  sums,  in.  general, 
naming  no  certain  sum ;  that  is  to  say,  William  Courteen 
so  much  certain,  and  every  one  after  another  his  portion 
certain.     Upon  this  bill,  Delew,  one  of  the  defendants,  ^nt.  17l 
demurred  in  law,  because  this  offence  was  made  by  law 
penal,  and  therefore  ought  to  be  sued  within  the  time 
prefixed  for  penal  laws. 

Again,  the  statute  gives  for  this  offence  forfeiture  of 
body  and  goods,  and  so  makes  it  capital.  This  demur 
was  referred  to  the  chief  justice,  and  to  me,  overruled  it. 

To  the  first,  the  bill  was  laid  not  as  an  offence  against  Tranipottation 
a  statute,  but  against  the  state  policy,  and  safety  of  the  off^c'TmiMt 
kingdom,  and  so  punishable,  and  not  permitted  by  the  j^^^f'^^'cg 
common  law.  sututei  that 
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[270  6] 


not  to  life. 
Post.  293. 


Many  teyeral 
bills  though 
but  in  one 
writing. 


To  tbe  second,  we  resolved  clearly,  that  no  statute 

could  be  extended  to  life  by  doubtful  and   ambiguous 

^bod^'eztend  words,  and  therefore  the  forfeiture  of  the  body  shall  be 

understood  the  loss  of  liberty,  and  use  of  his  body,  by 

imprisonment. 

This  case  the  attorney  brought  to  hearing  against 
divers,  and  served  some  of  them  with  procea  ad  audiei^ 
dum  judicium^  and  some  not. 

Now  though  the  common  rule  of  star  chamber  is,  that 
if  one  defendant  be  served  to  hear  judgment,  that  it 
serves  for  all ;  yet  in  this  case  it  was  resolved  upon 
debate,  that  it  could  i^ot  be  so.  For  precedents  of  courts, 
as  well  as  laws,  are  built  upon  reason  and  justice,  et  tafd. 
habent  de  lege  qtMnt.  habent  de  justitia.  Now  in  this 
case,  though  there  is  but  one  writiqg  or  bill  against  all 
the  defendants,  yet  it  is  as  many  bills  as  defendants, 
because  they  are  so  many  several  parties  and  offences ; 
for  though  he  did  lay  the  offence,  first,  jointly  and  sever- 
ally, yet  that  is  corrected  or  explained  by  the  several 
application  of  a  distinct  portion  to  every  person,  and  so 
the  word  ^  joint'  is  frustrate,  and  so  th^re  is  no  reason  that 
the  serving  of  one  defendant  should  make  another  answer, 
that  hath  nothing  to  do  with  him  or  his  cause ;  for  it  is  ' 
not  the  parchment,  but  the  matter,  that  makes  one  or 
sundry  bills. 
[271]  In  this  suit  most  of  the  defendants  had  pleaded  in  bar 

^leaded?^"^"^  uot  guilty,  and  afterward,  in  their  rejoinder,  had  pleaded 
..:_j„  _«.-_     ^^  pardon  by  parliament,  7  Jac,  which  did  extend  to 
buying  of  money,  but  not  to  transporting ;  whereupon  two 
questions  arose : 

First,  whether  so  many  of  the  defendants  as  were  neith- 
er naturalized  nor  indenized,  were  capable  of  the  pardon. 
Secondly,  whether  it  were  receivable,  not  being  plead- 
ed in  bar. 

To  the  first  it  was  urged,  that  the  general  pardon  in  the 
preamble,  and  in  all  parts,  useth  the  words  of  *  loving  and 
obedient  subjects  ; '  whereupon  the  chief  justice  did  in  a 
manner  expressly  hold  them  out  of  relief.  But  I  did 
avoid  that  question,  as  being  not  necessary ;  for  we  all 


Ant  171. 


joinder  after 
not  guilty,  cap. 

a*. 


Pardon  gener- 
al, whether  it 
extends  to 
aliens. 
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agreed,  that  it  did  no  good  in  the  rejoinder,  for  these     [271  a] 
reasons.  v^^v^w^ 

1.  '  Not  guilty'  is  the  proper  and  perfect  general  issue, 
and  needs  no  rejoinder. 

2.  Secondly,  rejoinder  must  not  merely  depart  from  the 
bar,  as  this  doth,  and  more,  for  it  implieth  a  contradiction, 
the  one  innocent,  the  other  pardoned  as  nocent. 

3.  Thirdly,  upon  answer,  which  is  upon  oath,  the  de- 
fendant is  examined  upon  interr. ;  and  both  make  but  one 
answer :  but  upon  the  rejoinder,  which  is  without  oath,  he 
is  not  examined,  and  yet  he  pleads  matter  of  fact,  that  he 
is  none  of  the  parties  excepted ;  and  so  against  the  course 
of  the  court,  he  pleads,  without  oath,  matter  to  bar  the 
suit.  ^ 

But  to  the  other  point,  I  told  the  attorney*general,  that 
I  held  the  Dutch,  living  here  within  the  king's  protection, 
being  of  a  friend  country,  to  be  also  truly  under  his  sub- 
jection, and  therefore  capable  of  the  title  of  *  his  loving 
and  obedient  subjects ; '  but  they  are  not  capable  of  the 
distinct  title  of  natural  subjects,  which  is  usually  in  stat- 
ute set  in  opposition  against  denizens  and  strangers.  And 
therefore  if  such  a  stranger  in  amity  commit  treason  here, 
the  indict,  shall  conclude  cant,  debitam  alkgiantiam,  and  pyf'  V^- 

°  '  7  Co.  6.  a.  ac- 

shall  call  the  king  dominum  9iium,  but  not  naiwralem  cord. 
dominum. 

And  besides,  the  general  pardon  hath  respect  of  retri- 
bution for  the  subsidy,  wherein  though  the  strangers  be 
no  grantors,  yet  they  pay  more  then  we,  and  in  a  sort  may 
be  called  grantors ;  for  by  living  here,  they  do  tacitly  sub- 
mit themselves  to  our  laws,  and  forms  of  law  making,  and 
so  their  grant  and  consent  is  involved  in  the  consent  of 
parliament.  And  though  they  be  not  admitted  to  the 
choice  of  knights  and  burgesses,  that  moved  not ;  for  no 
more  are  the  English  themselves  that  are  not  freeholders. 
And  I  think  no  judge  will  doubt  but  that  such  a  stranger 
shall  have  the  benefit  of  such  a  pardon,  against  common 
penal  laws,  and  other  common  offences.  But  if  the 
stranger  were  not  in  the  kingdom  at  the  time  of  the  par- 
don made,  then  he  were  not  within  the  beneBt ;  for  he  is 
no  otherwise  a  subject  but  by  his  residence  here. 


J 


HoLLis'  Case.         Metres^  Case. 

Mollis'  Cask* 
or  tlra  aathori^  of  the  privy  eottieH  and  of  their  eomuttee. 


[272]  Metres?  Case. 

Star  Chimber. 

A  biH  of  forgery  fldb,  if  the  iattnuneiit  prodaced  in  eiridence  doe*  not  contain  att 
that  ia  averred  in  the  bill. 

BUI  of  forgeiy  TuE  attomey-general  did  inform  against  John  Mejres» 
^ai4er,  fails  in  the  behalf  of  the  Lord  Digbie,  supposing  that  he  bad 
aomewhu  that  forged  a  lease  of  divers  lands,  parcel  of  the  possessions 
wriSiJ^M^n  of  Sherborne,  being  now  his  in  the  name  of  Sir  WaHer 
Jac.TicNaii7  Rawleigh,  when  he  had  it. 

The  case  now  coming  to  the  hearingy  and  being  heard, 
it  now  fell  out  that  the  information  said,  that  the  lease 
was  of  divers  things  by  name,  whereof  one  piece  of 
ground  called  Long  Meare  was  erne.  Now  the  lease  pre- 
tended and  supposed  to  be  forged,  being  produced,  the 
groqnd  called  LangJUfeare  was  not  contained  in  it,  neither 
by  name  nor  by  general  words,  but  all  the  rest  of  the 
things  were  in  it. 

Now  the  defendant  pleaded  to  the  forgery  '  not  guilty ; ' 
and  so  the  court  adjudged  that  as  the  bill  was  laid  he  was 
not  guilty ;  for  it  is  not  the  same  lease ;  and  it  was  an  un- 
necessary curiosity  and  specialty  that  marred  the  case ; 
for  being  of  a  stranger's  act,  if  it  had  been  at  the  common 
law,  he  might  have  made  his  information  general,  that  the 
forgery  had  been  of  some  one  parcel,  whereof  he  had  been 
most  certain,  (for  some  parcel  certain  there  must  be)  inier 
alia;  as  hath  been  formerly  adjudged  and  ruled  in  Patrick 
and  Coke's  case,  to  the  like  effect. 
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[272  a] 

LaMCASTISLL  vs.  SlDLET.  N-i^^v^^ 

If  an  eteciitor  obtain  judgment  upon  an  obligatioA  madt  to  the  testator,  and  the 
defendant,  being  committed  on  execution,  eacape,  the  declaration  agunat  the 
aheriiS'  for  the  escape  mnat  be  in  the  detinei  only.    (See  poH,  S83.) 

In  Bttch  action  the  plaintiif  mmt.make  pr^ert  of  hia  lettera  teitaMentaiy. 

Stefhen  L^NCASTfit.ii,  exGCutoT  of  Eichard  LaDcastelli  jenk.Centaoo. 
his  father,  did  recover  by  a  jttdgtnent  in  the  icing's  benchi  ftS,  '2  Cro.646! 
against  Sir  Ralph  Sidley,  a  debt  of  one  hundred  pemids,  ®'  ^'  ^^^ 


npon  i 

upon  an  obligation  oade  by  the  said  Sir  Ralph  Sidley  to  ^^^JfJ^^^^'lhe 
the  said  Richard,  and  four  pounds  for  costs.  Sir  Ralph  Ira^'t's64* 
Sidley  afterwards  was  committed  to  Sir  George  Reinolds,  iSannd.ii2.n. 
being  marshal  of  the  marsbalsey,  in  the  execution  of  the 
said  debt  and  costs,  who  suffered  the  said  Sir  Ralph  Sid- 
ley to  escape,  the  plaintiff  being  not  satisfied  of  the  said 
debt  and  costs  ;  upon  which  escape  the  said  Stephen,  as 
executor  of  the  said  Richard,  brought  an  action  of  deb4 
of  one  hundred  and  four  pounds,  against  the  said  marshal, 
and  declared  in  debet  and  detinet :  and  upon  non  permieii 
ire  ad  largum  pleaded  by  the  said  marshal,  Stephen  Lan- 
castell,  the  plaintiff,  had  a  yerdict  and  judgment  against 
the  said  marshal  for  one  hundred  and  four  pounds  debt, 
and  ten  pounds  ten  shillings  costs. 

The  marshal,  upon  a  writ  of  error,  assigneth  for  errors, 

1.  That  the  said  action,  brought  against  him  by  the  \^^'^^'Jt 
said  executor,  ought  to  have  been  in  the  detinet  only,  and  scr.ssii.  3*0. 
not  in  the  de6€/ and  deUne^.     Fide  Co.  lib.  5.  31.  19/63,78.' 

2.  That  the  said  executor,  in  his  declaration  against  the  An/.' 38,  iis. ' 


marshal,  hath  not  showed  forth  the  will  of  the  testator,  his  lap.^fli!  scr.%, 
father,  but  concludeifa  his  declaration  with  et  indeprodu-  f^  ^'^' 
cit  eect.y  and  doth  not  say  et  pntfert  hie  in  €ur.  literas  q^'j^^I^' 
teetimeniarias  pred.  Rich.  LancaateU,  &c.  The  judgment 
is  reversed  in  the  exchequer  chamber.  (J) 

(1)  The  doctrine  of  this  case  is  in  accordance  with  several  decisions 
in  the  old  books,  bat  seeins  to  be  now  overmled.  Thm  in  Crawford  v. 
Whittal,  Doug.  4,  n.  (1.)  which  was  an  action  of  indebikUua  assun^mtf 
brought  by  the  plaintiff  upon  a  foreign  judgment  recovered  by  him  as 
admrnistrator  01  one  Hargrave,  the  defendant  demurred  specially  to  the 
declaration,  because  there  was  no  prqfert  of  the  letters  of  administration. 
Upon  this  point  the  court  held  imifrqferi  of  the  letters  of  admkiistra- 
tion  was  onnecessaiy,  because,  in  this  action,  the  plaintiff  had  aa  ooca^ 


44$  Cl4nrigkaiu>  a  ux.  va.  Si0let. 

r372  61  "i^^  ^  ^^^^  described  himaelf  as  admmifltrator.  So  in  BonafiMM  ▼. 
^^^^  Walker,  2  T.  R.  128,  which  was  an  action  of  debt  against  the  sheriff  for 
^^^^^^^"^  an  escape  of  one  Rjbot,  who  had  been  taken  in  execution  on  a  jadgment 
obtained  affainst  hun  by  the  plaintiff,  as  adminuirainx  of  her  husband, 
the  court  held  that  the  instant  that  the  plaintiff  recovered  judgment 
against  Rybot,  it  became  a  debt  due  to  her  on  record,  and  was  assets  in 
her  hands,  for  which  it  was  not  necessary  to  declare  as  administratrix. 
See  also  Dyer  332  a.  in  noHi,  where  it  is  said,  if  an  executor  recover 
against  B,  and  have  him  in  execution,  and  afterwards  he  escape,  he  may 
have  an  action  against  the  gaoler  in  his  own  name.  Seeus  of  an  escape 
before  judgment.  But  if  a  sheriff  take  A.  in  execution  at  the  suit  of  B^ 
jB.  makes  his  executors  and  dies,  the  executor  shall  have  debt  against 
the  sheriff  in  the  delinet  only.  See  also  1  Saond.  112,  n.  (1.)  AUe  83^ 
Cope  v.  Lewyn ; — ^218,  Chester  v.  George. 


[273]  Clai^rickard  ^  imp.  va.  Sidnst. 

A  grant  of  the  gnntor*!  etUte  of  the  third  part  of  certain  lands,  for  the  life  of  the 

grantor,  with  a  covenant  for  Airther  aaturanee  of  ku  tataU  ofamd  m  ike  prtmd$€i 

to  the  grantee,  hU  har$  and  assigna,  conveys  only  one  third  part  of  the  lands, 

and  for  the  life  of  the  grantor  only.  (1) 
If  the  grantor,  at  the  time  of  such  grant,  was  seised  of  the  reversion  of  the  whole 

estate,  and  after  the  determination  of  the  preceding  estate,  bring  his  writ  of 
formedan  for  the  wkoi^f  and  his  grant  of  the  third  pa|l  appear  of  hit  own  skotomg, 

his  Writ  shall  abate  for  the  whole.    Bnt  saeh  defect  is  aided  after  verdict,  by 

Stat,  of  jeo&iles,  and  the  demandant  may  recover  jadgment  for  the  other  two 

third  parts. 
The  demandant,  in  a  writ  or/ormedon  m  rewrter,  need  not  state,  in  his  connt,  any 

alteration  in  his  estate,  which  does  not  change  it  so  as  to  make  it  a  different  re- 

version  from  what  it  was  before. 
The  same  sentence  or  clause  in  a  deed  may  have  different  operations,  sccording 

to  the  natare  of  the  seiwral  things  to  which  it  is  applied,  and  to  cany  into 

effect  the  will  and  intent  of  the  parties. 
Particular  covenanta  are  to  be  construed  with  reference  to  the  whole  context  and 

intent  of  the  deed. 
If  tenant  in  tail  in  possession,  and  tenant  for  life  in  reversion,  join  in  a  conveyance 

in  fee,  this  is  not  a  discontinuance  of  the  estate  tail,  or  forfeiture  of  the  estate 

for  life. 

Vidt  Rendumn  The  demandant  brings  a  formedan  in  the  reverter  of 
vSmi'm!  lands  in  Ewhurst  and  Salehurst,  and  declares,  that  Robert 
Earl  of  Essex,  and  Frances  his  wife,  33  Eliz.,  levied  a  fine 
thereof  to  Gerrard  and  Mill,  which  fine  was  to  the  use  of 
Elizabeth  Sidney  in  tail,  the  reversion  to  the  Lady  Frances, 
the  demandant,  and  her  heirs,  and  that  Elizabeth  is  dead 
without  issue,  and  that  the  right  of  the  tenement  is  re- 
verted to  the  Lady  Frances,  performam  dtmi.  The  tenant 

(1)  See  16  Johns.  110,  Jackson  v.  Stephens.    13  Mass.  464,  Hapgood 
v.  Whitman. 
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Touches  Richftrd  Glyde  and  Kenrick  Parry.   The  youchees     [373  a] 
confessed  the  seisin,  fine,  and  use,  vt  supra;   but  they     >^^v^^ 
further  say,  that  Elizabeth  married  Roger  Earl  of  Rutland  ; 
that  the  Earl  of  Essex  died  ^   and  the  demandant  inter- 
married; and  that  they,  for  the  consideration  of  money, 
did  levy  a  fine  of  the  said  land  {inter  alia)  unto  Roger  Abl  84. 
Earl  of  Rutland,  and  his  heirs.  An.  3.  Jac,  by  force  where- 
of the  Earl  of  Rutland  was  seised  of  the  reversion  of  the 
tenement  to  him  and  his  heirs.     And  then  they  add,  that 
the  said  Roger  and  Elizabeth  his  wife,  7  Jac,  levied  an- 
other fine  of  the  tenements  to  Caston  and  Screvin ;  which 
fuie  was  to  the  use  of  the  said   Elizabeth  and  her  heirs ; 
and  then  show,  that  the  Earl  Roger  died,  and  Elizabeth 
died  without  issue,  and   that  the  tenements  descended 
from  her  to  the  tenant  Viscount  Lisle,  as  her  uncle  and 
heir  :  so  this  last  fine  was  pleaded  to  bring  the  title  of  the 
reversion  to  the  tenant.     But  all  the  case  and  questions 
of  it  arise  from  the  two  fines,  33  Eliz.  and  3  Jac,  saving 
that  upon  the  fine  7  Jac.  the  supposed  extinguishing  of 
the  estate,  for  the  life  of  Roger  Earl  of  Rutland,  depends. 
The  demandants  reply  as  to  one  third  part  of  the  said  tene- 
ment, that  the  said  fine  levied  by  the  demandant  to  the 
said  Roger  Earl  of  Rutland,  was  to  the  use  of  the  said 
Roger  and  his  heirs,  during  th&  life  of  the  said  Lady  Fran- 
ces the  demandant ;  and  as  to  the  other  parts  of  the  said 
tenements,  the  said  fine  was  to  the  use  of  ^e  said  Lady 
Frances  and  her  heirs. 

The  vouchee^  rejoin  to  the  third  part,  dsc,  that  the  use 
was  to  the  earl  and  his  heirs,  and  traverse  thd  limitation 
during  life.  And  to  the  two  parts  residue,  they  say,  that 
the  use  was  to  the  earl  and  his  heirs,  and  traverse  the  use 
to  the  Lady  Frances  and  her  heirs. 

The  jury  find,  as  to  the  issue  for  the  third  part,  the  seisin 
of  Roger  and  Elizabeth  in  tail,  the  reversion  to  the  said 
Frances  in  fee,  and  that  the  demandant  had  no  other 
estate  in  those  lands  in  Ewhurst  and  Salehurst,  (so  no 
dower  there ;)  and  then  they  find  the  indenture,  17  Jac. 
3  Jac,  between  the  demandant  and  the  Earl  Roger,  for 
money,  containing  a  demise  and  grant  of  their  estate  of 
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[873  (]  the  third  part  of  the  f  aid  laad^,  (uUer  aUa,)  to  Earl  E^er 
^"^'^''^^  and  hii  heirs,  dnring  the  life  of  the  Lady  Frances  demand- 
anty  and  the  covenaot  to  make  and  do  such  further  rea- 
sonable acts  and  things  as  shall  be  reasonably  devised  for 
the  better  assurance,  sinety,  and  suremaking  of  their 
estate,  of  and  in  the  said  premises,  to  the  said  Earl  of  Rut- 
land, his  heirs  and  assigns  as  aforesaid,  and  the  fine  3 
Jac.  upon  it.  And  the  jury  likewise  find,  as  to  the  issue 
of  the  other  two  parts,  the  entail  and  reversion,  and  no 
other  title  of  the  demandant,  and  the  indenture  of  baigaia 
and  sale  of  the  third  part,  and  the  covenant  of  fiirther 
assurance,  vi  mpfui;  and  that  there  was  no  other  agree- 
ment to  lead  the  use  of  the  fine  bat  the  said  indeiitare. 

In  the  judgment  of  this  case,  I  have  considered  these 
points. 

1 .  What  quantity  of  land  contained  in  the  fine,  3  Jac., 
doth  pass  unto  the  Earl  of  Rutland,  uato  his  own  use,  and 
of  what  estate  ;  and  I  am  of  opinion,  that  there  passeth 

t  a  110.  but  a  third  part,  and  that  but  during  the  life  of  the  said 
Lady  Frances,  notwithstanding  the  general  covenant  of  the 
deed. 

2.  This  being  admitted,   since  the  demandants  have 
passed  a  third  part  during  her  life  away,  she  cannot  de-- 
mand  the  third  part,  nor,  by  consequence,  the  whole,  as 
she  hath  done,  except  by  some  means  the  estate  given  in 

£274]  that  third  be  determined  and  extinct,  which  is  made  a 
second  point  :  wherein  I  hold,  that  it  is  not  extinct ;  bnt 
that  the  tenant  in  this  action  ought  to  hold  the  third  part 
against  the  demandant,  during  the  lady's  life,  and  that  she 
cannot  maintain  hf^r/armedon  against  her  own  conveyancCp 
Out  of  this  it  will  follow,  that  she  must  be  barred  of 
that  third  part  of  her  own  showing  ;  for  she  hath  expressly 
confessed,  by  her  replication,  her  alienation  of  that  third 
part  during  her  own  life,  by  the  fine,  3  Jac. 

3.  But  then  the  question  is,  whether  she  shall  be  barred 
only  of  that  thijrd  part,  and  have  judgment  for  the  other 
two  parts ;  or  whether  her  whole  writ  shall  abate,  inasmuch 
as  she  bAth,  by  her  own  confession,  falsified  her  writ  and 
demand  of  the  whole,  as  she  hath  made  it    And  I  bold, 
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that  the  court  ought  to  have  abated   the  writ  for  that     [274  a] 
cause.  (1)  s^-v-w 

4.  The  demandants  have  grounded  their /ormedon  only 
upon  the  fine,  23  £li£«,  whereby  the  land  was  given  to  the 
Lady  Elizabeth  in  tail,  the  reversion  left  to  the  Lady  Fran- 
ces ;  and  that  the  Lady  Elizabeth  is  dead  with  issue,  and 
so  it  ought  to  revert,  perform,  donaiionia  ;  whereas  now 
upon  the  whole  case  it  appeareth  of  the  demandants' 
showing  to  the  court,  that  since  that  gift  in  tail  made,'  the 
reversion  was  conveyed  away  by  the  demandants,  by  the 
fine,  3  Jac,  though  returned  unto  her  by  way  of  use,  and 
so  alterations  made  of  the  reversion  since  the  gift  in  tail. 

What  will  be  the  efiect  of  thi%  appearing  to  the  court 
of  h^r  own  showing  and  confession,  and  whether  that  were 
cause  to  abate  the  writ,  is  a  question  ;  and  I  hold  also, 
that  this  was  no  cause  to  abate  the  writ. 

5.  What  the  stat.  18  Eliz.  of  jeofails  will  work  in  this 
case  upon  both  faults  :  and  I  hold,  that  in  this  case  it 
cures  both  these  causes  of  abatement.  So  I  shall  con- 
clude^ that  for  a  third  part  the  demandant  is  to  be  barred, 
and  to  recover  the  other  two  parts,  for  so  much  as  is  in 
question  upon  the  special  verdict,   which  is  Ewhurst  and 

Salehurst.  (2) 

To  tho  first  point,  the  truth  of  the  case  is,  that  of  some  ciauscfl  in  com- 
parts of  the  land  in  the  deed  mentioned,  the  Lady  Frances  Eow  they  shall' 
was  tenant  in  dower  actual,  of  the  endowment  of  Sir  P.  ^«  ^^p^^*^**^®*^- 
Sidney.     But  of  the  lands  of  Ewhurst  and  Salehurst,  which 
is  the  land  in  question,  upon  the  special  verdict,  she  had 
neither  actual  dower,  nor  title  of  dower,  nor  any  other  title, 
but  her  reversion  in  fee,  as  it  is  found  in  the  special  verdict. 

(1)  Upon  tliia  point  see  J  Saund.^85,  Duppa  v.  Mayo,  and  n.  (7.)  (8.) 
The  rule  there  stated  in  the  text  is  tfitit,  *  when  a  man  brings  an  action 
for  two  tilings,'  and  it  appears  that  he  cannot  have  an  action  at  idl  for 
one  of  them,  then  the  whole  writ  shall  not  abate,  but  he  shall  have  judg- 
ment for  that  which  the  action  is  well  brought  for,  and  shall  be  barred 
for  the  rest:  but  if  it  appear  that  he  may  have  an  action  in  another  form 
for  the  other  thing,  there  the  whole  writ  shall  abate.'  Sergeant  Williams, 
in  his  note,  cites  numerous  cases  in  which  the  rule,  in  both  its  parts,  is 
recognized,  and  he  adds,  that  *  where  it  appears  from  the  eonftsdon  w 
showing  oftkA  fiaintiff  himself,  that  he  has  no  cause  of  action  for  part, 
the  whole  writ  shall  abate.'  See  also  4  Bam.  and  Cres.  922,  Johnstone 
V.  Huddlestone. 

(2)  See  Com.  Dig.  tit.  Abatement,  M.  ace. 
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Whereupon,  1.  I  hold,  that  for  so  mach  as  she  had  io 
dower,  that  very  third  part  passed  by  the  deed  and  fine 
divided  to  the  Earl  of  Rutland  and  his  heirs,  during  her 
life,  and  no  other  part :  but  where  she  had  no  dower,  as 
of  Ewhurst  and  Salehurst,  the  third  part  of  the  reversion 
in  fee  did  pass  for  her  life  undivided ;  and  so  the  sentence, 
which  is  but  one  in  words,  hath  divers  operations,  accord- 
ing to  the  nature  of  the  things  whereupon  it  works.  For, 
though  the  deed  and  the  grant  contained  in  it  be  induced 
with  a  recital,  that  the  Lady  Frances  did  hold  a  third  part 
of  the  manors  and  lands  in  the  deed  mentioned,  (whereof 
Ewhurst  and  Salehurst  are  parts,)  as  of  dower,  &c.  yet 
then  it  proceeds,  that,  in  consideration  of  money,  they,  d&c. 
demised  and  granted,  &c.  to  the  Eart  of  Rutland,  in  these 
words  ;  <  all  the  state  of  them,  the  said  Earl  of  Clanrickard 
and  Lady  Frances,  of  and  in  all  that  the  third  part  of  the 
manor  of  Robertsbridge,  &c.  and  all  that  their  estate  of 
and  in  the  third  part  of  all  the  lands  thereunto  belonging, 
in  Ewhurst  and  Salehurst.'  So  that  the  words  of  grant  are 
not  bound  to  the  words  of  dower  recited,  as  if  they  had 
said,  all  the  dower  or  estate  in  dower,  or  all  her  third  part 
which  she  holds  in  dower,  but  loosely  and  at  large,  M 
their  estate  in  the'third  part  of  the  manors,  towns,  &c. 
So  the  words  being  general,  must  not  be  frustrate  in  any 
part  they  should  be,  if  they  were  restrained  only  to  dower» 
So  then  there  is  no  cause  to  urge  the  necessity  that  the 
the  general  covenant  should  create  any  use  of  itself,  be- 
cause else  there  were  no  use  of  these  lands  whereof  there 
was  no  dower ;  for  therein  you  had  my  opinion  clean  con- 
trary. But  now  I  hold,  that  no  more  shall  pass  by  this 
deed  and  fine,  but  a  third  ^art  of  all  in  use  to  Rutland, 
though  the  conusees  were  seised  of  the  reversion  of  the 
[275]  whole  :  and  yet  I  grant,  that  if  a  man  seised  of  land  in 
fee,  will  covenant  with  /.  5.,  for  money,  to  do  all  acts  that 
he  shall  require  for  assurance  of  the  land  to  him  and  his 
heirs,  and  then  levy  a  fine  to  him,  that  this  covenant  and 
fine  will  give  him  the  whole  land ;  for  the  fine  passeth  the 
land ;  and  a  declaration  of  the  use,  either  express  or  in 
law,  is  sufiicient ;  and  this  covenant  is  no  less  than  a  declar 
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ration,  and  it  stands  in  its  full  strength,  without  any  other  [275  a] 
thing  to  qualify  it.  So  of  this  then  would  be  no  more  ^"^^-y^^ 
question. 

But  now  consider  this  case,  which  hath  a  fine  and  a  like  tCr.  I7t. 
covenant  also  in  words,  and  yet  shall  pass  but  a  third 
part;  whereof  the  reason  is,  the  wisdom  and  the  benignity 
of  the  law,  that  being  to  judge  of  an  act,  deed,  or  bargain, 
consisting  of  divers  parts,  containing  the  will  and  intent 
of  the  parties,  all  tending  to  one  end,  doth  judge  of  the 
whole,  and  gives  evqry  part  his  office  to  make  up  that 
intent,  and  doth  not  break  the  words  in  pieces. 

Now  here  the  deed  contains  the  bargain,  which  is  a 
grant,  for  money,  of  all  the  estate  of  the  Earl  of  Clanrickard 
and  the  Lady  Frances,  of  the  third  parts  of  several  things, 
to  the  Earl  of  Rutland,  by  several  distinct  clauses.  Then 
follows  the  habendum^  to  limit  the  estate  to  the  Earl  of 
Rutland,  (which  was  not  before,  though  it  might  have 
been,)  in  these  words;  Uo  have  and  to  hold  their  estate  of 
and  in  their  said  third  part,  &c.,  to  the  Earl  of  Rutland, 
his  heirs  and  assigns,  during  the  life  of  the  Lady  Frances.' 

So  these  two  parts,  the  premises,  containing  the  grant 
itself  and  the  things  granted,  and  the  habendum^  contain- 
ing the  estate,  have  done  their  office  clearly  and  without 
ambiguity,  and  have  given  only  their  third  parts,  and  of  a 
limited  estate  express.  Then  follow  two  ordinary  cove- 
nants attending  upon  this  conveyance;  one  for  perfecting 
of  this  conveyance  by  further  assurance ;  the  other  for  well 
enjoying  of  that  that  is  conveyed. 

Now  who  sees  not,  that  the  office  of  these  covenants, 
when  they  follow  in  express  grant,  is  not  to  give  anything, 
but  to  assist,  further,  and  support,  being  as  a  wall  or 
monument  about  it ;  and  therefore  ^cannot  be  understood 
to  exceed  that  whereunto  they  are  said  to  be  but  hand- 
maids, according  to  the  rule  of  the  great  Master;  the 
servant  cannot  be  above  the  master. 

And  because  it  may  appear  how  absurd  it  will  be,  to 
take  these  covenants  as  if  they  stood  alone,  without  re- 
spect to  the  whole  context  and  intent  of  the  deed. 
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[275  &]         The  first  of  these  two  covenants  is,  that  the  Earl  of 

^"^^^''"'^      Rutland,  his  heirs  and  assigns,  shall,  at  alV  and  every  time 

and  times  hereafter,  enjoy  the  third  parts  discharged  and 

saved   harmless  of  all  .titles  of  the   said    earl>  or  lady 

^  Frances. 

This  covenant,  though  it  be  restrained  to  the  third 
parts,  yet  it  is  not  restrained  to  the  heirs,  as  aforesaid,  but 
at  large,  for  all  heirs  of  the  Earl  of  Rutland,  and  at  all 
times,  that  is,  forever ;  yet  no  man  would  judge  this  cove- 
nant for  an  heir  of  the  earl,  after  the  death  of  the  lady 
Frances ;  for  it  is  against  sense  and  nature,  that  I  should 
covenant  that  those  heirs  should  enjoy  the  estate,  that 
were  plainly  excluded  from  the  estate  by  the  limitation. 
Yet  if  this  covenant  stood  alone,  clearly  it  would  re^ch 
to  all  heirs,  and  forever,  according  to  the  words.  So  you 
see  that  clauses  in  company  have  other  constructions  than 
when  they  are  alone. 

Now  this  other  covenant  for  assurance  is  clearly  re- 
strained, likewise,  to  the  limits  of  the  bargain,  by  all  the 
parts  and  words  of  it,  as  well  for  the  third  parts,  as  for 
the  limited  heirs,  for  these  apparent  reasons. 

1.  First,  it  is  joined  to  the  former  covenant  of  enjoy- 
ing, under  the  same  line  and  covenant,  as  depending  upon 
it;  which  was  expressly  only  of  the  third  part. 

2.  Then  it  is  for  other  and  further  acta. 

3.  Then,  that  those  acts  must  be  reasonable,  and 
reasonably  devised,  therefore  not  differing  from  the  bar- 
gain. 

4.  Then,  that  they  must  be  for  the  better  assurance, 
surety,  and  sure  making,  which  are  all  governed  by  the 
word  better^  and  must  be  for  tjie  better  of  that  that  was 
before. 

[276]  Lastly,  of  the  estate,  (not  of  all  their  estate,  as  the 

counsel  have  expounded  it,)  to  the  Earl  of  Rutland,  his 
heirs  and  assigns,  as  aforesaid. 

Now  they  that  object,  press  this  only  word,  « their  es- 
tate '  and  pass  by  all  the  rest  that  serve  for  declaration 
and  restriction.     Note,  it  is  not  5  all  their  estate.'     Case 
Ant.  168.         Stuckley  &  Butlet^Hill.  12  Jac.  Rot.  627.    The  Earl  of 
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SusMX,  lard  .of-t^  inanor  of  .Cteftve^  sold- to  George  all     [276  a] 
\a%  woods,  timber,  and  trees,  growing  9uper  Muim  iUud     ^^^^^^'^^ 
mwkerwm^  de  Clsmit^;  vin*  upoe  tkree  coppices  named : 
we  all  agreed,  that  if  the  woid  loltim.had  not  been,  the 
4^.  had  .restrainedw    * 

Now  Ijsaji  that,  i>onfiidering  all  the  former  parts^of  the 
deed,  being  expready  for  thirds,  and  an  explanation  of 
this  very  covenant  by  the  former  observations,  tbeii  estate 
in  this  case, shall  be  understood  not  .the  estate  at  la^e, 
but  theif  estate  granted;  and  much  the  rather,  by  reason 
of  the  close  -of  the  words,  aa  aibreaaid ;  which,  afrnt  is  con- 
fessed by  the  other;  side,  iLokits  the  generality  of  the  heirs, 
by  the  intent  of  the  rest  of  the  deed  \  so  standing  indif- 
ferently in  the  end  of  the  covenant,  doth  likewise  extend 
itself  to  the  thing  and  estate  given^  by  the  like  intent,  and 
upon  the  same  reason;  the  rather  because  there  is  no 
violent  word  /of  all  their  estate ;'  so.it  shall  be  of  the  same 
sense,  as  if  he  hsd^said.'^ their  estate )to  him  and  his  heirs, 
according-  to  the  true  intent  and  meaning  of  these  presents,' 
or,  '  their  estates  in  all  the  lands  aforesaid,'  to  the  heirs 
aforesaid.  But  there  might  have  been  more  doubt,  if  the 
words  ^  as  aforesaid,'  had  been  placed  thus,  ^  that  he  should 
make  further  assurance  to  him  and  his  heirs,  as  aforesaid, 
of  their  estate,'  &c^  And<yet  T  should  not  have  doubted 
much  even  of  that,  as  I  observed  upon  the  former  cove* 
nant  of  enjoying,  that  speaks  of  heirs  at  large,  without 
restriction^ias  aforesaid;  lbr> covenants,  conditions^  reser- 
vations, warranties,  do  all  wait  and  join  to  the  grants. 

And  this  is  the  very  reason  of  the  judgment  in  the  Lord 
Russel's  case,  Co.  lib.  11.  51,  where  a  farm  was  demised,  Mt^hgf^i^; 
excepting  one  close  by  name,  and  the. lessee  covenanted  ^^' 
to  repair  the  fences  of  the  premises  ;  and  it  was  adjudged, 
that  the  covenant  did  only  extend  to  the  demised  .premises  s 
and  the  like  is  said  to-  have  been  adjudged,  10  Eliz.,  upon 
a  demise  of  land  between  lands  named  foviabattals.     The  i  Cr.  2i6. 
word  *  premises,'  in  the  like  covenants,  shall  not  reach  to 
the  abuttals ;  yet  the  wordjyremtssa,  in  his  full  and  large 
sense,  is  as  much  as  premintionaia  or  frenominata;  as 
Montague,  in  Dive's  case,  Plow.     But  a  wise  man,  in  his 
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[276  A]  exposition,  must  remember  the  rule  oetiliM  ad  tiwiam;  he 
'-^^>^^^  must  keep  his  eye  upon  the  mark;  which  is,  that  the 
covenant  which  is  bat  a  shadow,  roust  be  guided  by  the 
o^m^'  ^  ^  body,  which  is  the  estate.  And  therefore,  in  the  same 
case  of  Liford,  is  cited  a  case,  judged  between  the  Earl 
of  Pembroke  and  Simonds,  which  was,  that  the  Earl  of 
Pembroke  granted  to  Sir  Henry  Bartly  the  custody  of 
Stafford-walk,  and  Brookham-walk,  in  the  forest  of  Froom- 
Selwood,  for  his  life ;  and  then,  by  another  deed,  confirmed 
his  estate  in  Brookham-walk;  and  by  the  same  deed 
granted  Stafford-walk,  in  the  forest  of  Froom-Selwood,  to 
him  and  his  heirs  male  of  his  body ;  and  then  added  a 
proviso^  or  condition,  that  if  he  cut  any  trees  in  the  |>re- 
mises,  that  then  his  estate  should  cease  ^  and  then  Bartly 
cuts  trees  in  Brookham-walk.  And  it  was  resolved,  that 
the  word  'premises'  should  extend  unto  that,  because  the 
deed  had  operation  upon  it  by  way  of  confirmation ;  but 
it  should  not  extend  to  the  other  parts  of  the  forest  of 
Froom-Selwood,  though  it  were  named ;  because  the  deed 
wrought  not  upon  them ;  which  case  is  full  to  the  purpose  ; 
a  condition  being  a  thing  attending^and  applying  itself  to 
the  estate,  as  the  covenant  doth. 

And  upon  the  same  reason  in  Lofeild's  case,  Co.  lib. 
10.  106,  where  one  made  a  lease  of  a  cellar  for  a  year, 
and  if  in  the  end  of  the  year  the  parties  should  agree  that 
the  demise  should  continue,  then  to  have  and  to  hold  the 
same  for  three  years,  reddendo  inde  annuoHmf  duranU 
dido  termino  40,  s;  and  it  was  adjudged,  that  the  reser- 
vation did  extend  to  the  first  year,  though  he  held  no 
longer ;  for  the  reservation  is  attendant  upon  the  lease, 
and  the  word  dicto  termino  is  indifferent  to  both  terms. 
So  there  is  an  extension  for  warranty,  the  case  6  £.  2. 
r277]  titles  of  Vouchers,  258.  A.  gives  land  to  J.  S.  and  his 
heirs ;  et  ego  ei  lueredes  met  warrantizdbimue^  not  say- 
ing what,  to  whom,  nor  of  what  estate ;  yet  all  supplied 
out  of  the  grant.  For  the  law  imitates  nature,  that  gives 
proportion  to  every  member  answerable  to  the  body,  that 
nothing  be  monstrous  or  deformed. 
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So  then  we  proceed  upon  this  ground,  that  a  third     [277  a] 
part,  and  no  more,  is  granted  away,  during  the  demand-     ^-^^^"^^ 
ant's  life;  whereof  it  follows,  that  for  the  same  third  part 
the  demandants  must  be  barred,  for  want  of  right  appear- 
ing to  the  court,  though  the  issue  for  that  third  part  be 
found  for  the  demandant,  against  the  tenant ;  that  the  Ant  199. 
use  of  the  third  part  was  to  the  earl  of  Rutland  and  his 
heirs,  during- the  life  of  the  lady  Frances  only. 

This  general  position  is  not  much  denied  by  the  de- 
mandant's counsel,  but  they  avoid  it  thus. 

They  say,  that  when,  after  7  Jacob.,  the  lady  Elizabeth, 
being  tenant  in  tail  in  possession,  and  the  earl  of  Rut- 
land, her  husband,  being  tenant  for  life  in  reversion, 
joined  in  the  fine  to  Gofton  and  Scriven  in  fee,  that  this 
did  work  a  discontinuance  by  the  fine  of  tenant  in  tail, 
and  so  the  estate  for  life  did  drown  and  extinguish  itself 
in  the  fee-simple  granted  to  Gofton,  &c. ;  so  that  when 
the  entail  determined,  the  demandant's  reversion  was  to 
come  in  being,  the  estate  for  life  being  before  extinct 
in  the  estate  given  by  that  fine,  7  Jac. ;  which  is  by 
this  farmedan  in  the  reverter  to  be  defeated,  if  the  estate 
for  life  be  extinct;  I  mean  so  that  it  shall  not  run  to 
the  benefit  of  the  conusees  to  whom  it  is  given,  but  to  the 
old  remainder  or  reversion. 

To  this  I  answer, 

First,  that  the  estate  for  life  is  not  by  that  fine,  7  Jac,  s  Cr.  285. 
drowned  and  extinct ;  but  that  the  estate  in  tail,  and  for 
life,  are  both  conveyed  lawfully,  as  estates  in  being,  to 
their  conusees ;  so 

First,  the  estate  for  life  is  not  forfeited  by  this  fine. 

Secondly,  it  is  not  involved  in  the  estate  given  by  the 
tenant  in  tail,  but  it  is  given  distinctly,  as  an  estate  by 
itself,  in  judgment,  and  by  the  force  of  law.  If  the  estate 
for  life  were  extinct,  or  involved  in  the  estate  given  by 
the  fine  7  Jac.*,  it  must  be  either  by  surrender,  forfeiture, 
or  confirmation.  By  surrender  it  cannot  work.  Note, 
that  this  could  not  work  by  way  of  surrender,  as  in  Bre-  » 
don's  case  it  might,  because  it  is  a  remainder  following. 
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[2T7  6]     and  yet  it  was  not  taken  as  a  surrender,  for  then  it  had 
""^""'"'^     been- against  the  judgment. 

And  here,  first,  I  do  exceedingly  commend  the  judges 
that  are  carious  and  almost  subtile^  CMtetfi  (which  is  the 
word  used  in  the*  Proverbs  of  3olomon>  in  a  good  sense, 
when  it  is  to  a  good  end)  to  invent  reasons  and  means  to 
make  acts  according  to  the  just  intent  of  the  parties,  and 
to  avoid  wrong  and  injury,  which  by  rigid  rules  might  be 
wrought  out  of  the  act.     And  that  is  well  performed  in 

2  And.  66.  Bredon's  case,  Co.  lib.  1.  fol.  76,  where  a  tenant  for  life, 
and  he  in  remainder  in  tail.  Join  in  a -fine  (came  ceo;) 
the  tenant  in  tail  dies  without  issue ;  the  conusee  shall 
hold  the  land,  during  the  life  of  the  tenant  for  life.*  Note, 
in  Bredon's  case,  a  strange  i*jECect;  for  the  conusee,  that 
had  a  fee  made  of  both  estates,  as  soon  as  tenant  in  tail 

10  Co.  96.  died  without  issue,  had  but  an  estate  'for  life  ;  for  there 
was  no  discoBtinuance  n^r  changei  of  the  reversion,  bat  a 
lawftil.  giving  of  their  estates, 'and  no  more;  so  in  En- 
glish's case  there.     I  Leo.  115.  3  Cro.il5. 

Thece  is  no  forfeiture  in  this  <^a8e,  because  the  tenant 
for  life  gives  not  the  fee  alone,,  hat*  gives  oniy  so  much  of 
the  fee  as  he  liath,  and  joins  with  anottDer  in  giving  a  fee, 
that  hath   power  to  give  a  fee  during  his  .estate,  without 

1  Ro.  865.  wrong  to  any  ;  and  therein  differs  from  M.  16  dt  17  Elis. 
Dyer,  339,  of  tenant  for  life,  remainder  for  life,  joining  in 
a  feoffment  in  fee^  and  from  41  E.  3.  21,  of  tenant  for 
life  making  feoffment  in  fee,  to  him  in  the  remainder  in 

1  Co.  76.  a.  tail,  and  his  wife.  And  if  we  need  (as  in  Bredon>  case, 
to  avoid  discontinuance,  it  was  devised)  that  the  remain* 
der  in  tail  should  be  taken  to  pass  first,  so  here,  to  avoid 
forfeiture,  the  remainder  for  life  may  be  said  to  pass  iirst. 
It  is  also  no  discontinuance,  because. either  of  thein 
gives  their  estate  lawfully ;  and  there  is  no  necessity  to 
[2781       conceive  a  wrong  to  the  reversion,  since  a  fee  may  be 

1  Co  76  b       determinable  by  operation  in  law,  as  in  Bredon's  case  $ 

though  it  should,  by  the  fine^have  been  a  pevfecti  fee,  if 

•  there  had  been  suoh  an  one  to  give.     And  Coke,  in  that 

case,  cvoUects,  thM  by  reason  of  that  case^  if  tenant  for 

life,  and  he  in  remainder  in  tail,  make  a  feoffment  by 
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deed,   that   thi^   shall   be   no   discontinuance,   npr  shall     [2^S  a] 
divest  the  reversion  or  remainder  depending,  because  it      ^-^^^^ 
^hall  ao^ount  but  to  a  grant  of  both  their  estates ;  and  it 
so  shall  be  a  fee  determinable  upon  both  their  estates,  8yd.  ss. 
and  no  absolute  fee  from  the  one,  nor  both,  whatsoever 
the  word  imports,  the  one  construction  working  by  right, 
the  other  by  wrong,  which  the  law  will  not  admit,  if  the 
other  may  by  any  means  stand.     So  since  these  estates 
fnight  have  been  several  .without  forfeiture,  the  law  shall 
9^arshal   them  joining   accordingly.      So   that  this  way, 
though  the  tenant  in   tail  in  possession  should  make  a 
discontinuance,  and  so  work  a  wrong,  yet  the  grant  of 
tenant  for  life  in  remainder  might  be  lawful. 

Note  my  opinion  upon  English's  case  hereafter.  These 
things  standing  thus,  it  must  follow,  that  the  estate  for 
life  doth  not  pass  drowned  in  the  tail,  as  giving  place  to 
it.  But  it  is  true,  that  both  the  estates,  that  were  in 
them  several,  did  pass  from  both,  ^s  distinct  authors  of 
the  new  estate,  according  to  their  measures. 

But  now  in  the  conusce  they  are  but  one  entire  state, 
made  of  two,  and  therefore  remove  the  confusion,  as 
chemists  do,  by  extracting  and  segregating  the  simples 
of  a  compound ;  as  suppose  this  conveyance  were  upon 
condition,  the  entry  shall  restore  their  estates  as  they 
were  before.  80  in  English's  case,  in  Bredon's  case,  the  1  co  76  b. 
conusee  took  two  estates,'  and  from  two  givers,  tenant  for 
life,  and  an  infant  in  remainder  by  fine  ;  the  conusee 
now  bad  but  one  estate  ;  yet  upon  reversal  of  the  fine,  the 
law  restoreth  no  more  to  the  infant,  but  the  remainder, 
because  he  gave  no  more ;  yet  the  estate  for  life  was  in 
this  case  given,  confounded  in  the  fee,  and  no  forfeiture 
made  in  English's  case.  80  in  this  case,  I  hold  it  clear 
that  if  an  infant  tenant  in  tail  in  possession,  and  he  in 
remainder  for  life,  had  joined  in  a  fine,  and  the  infant  had 
reversed  his  fine,  yet  the  remainder  for  life  should  have 
vested  with  the  conusee. 

Then  again,  admit  it  sbpuld  be  taken  as  a  discontinu- 
ance .of  the  tenant  in  tail,  and  a  confirmation  (which  is 
the  least,)  of  thiB  ;tenimt  10  \ii^  for  rev^r^ion,  wiio.bad  that 
58 
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[278  6]  estate  by  the  grant  of  the  donee  himself^  what  color  is 
''•^^^^^^  there  then  that  the  donor  should  recover  the  land,  as  long 
as  that  estate  is  out,  that  himself  gave  ?  No  more  than  if 
the  tenant  in  reversion  had  not  joined,  but  kept  his  right, 
or  released  it  to  the  discontinuee.  And  therefore  put 
the  case,  that  A.^  donee  in  tail,  remainder  to  B.  for  life, 
reversion. to  C.  in  fee;  Jl.  discontinues  at  the  common 
law;  this  is  a  present  wrong  to  the  issue  in  tail,  and  to  B. 
and  C,  but  such  as  none  can  remedy,  but  in  their  several 
times;  so  that  if  the  issue  of  A.  sue  not,  B.  cannot ;  if  J9. 
sue  not,  C.  cannot,  by  the  same  reason ;  if  B.  will  release 
to  the  discontinuee,  or  confirm  his  estate,  it  is  all  one 
to  C,  for  his  estate  or  right  is  not  thereby  anticipated, 
for  there  was  nothing  taken  froito  him  but  his  reversion, 
which  is  all  that  he  can  require. 

But  if,  in  Bredon's  case,  the  tenant  for  life  had  surren- 
dered his  estate  to  the  tenant  in  tail  in  the  first  remainder, 
who  had  levied  the  fine  and  died  without  issue,  he  in  the 
second  remainder  might  have  presently  had  his  formedon, 
though  the  tenant  for  life  were  alive  ;  for  the  estate  for 
life  was  so  drowned,  as  there  was  ho  more  but  the  estate 
in  tail,  with  the  other  remainder  following.  So  the  dif- 
ference is,  where  the  tenant  for  life  in  Bredon*s  case 
surrenders,  or  in  the  case  releases  to  the  tenant  in  tail 
before  the  alienation,  so  that  he  hath  all  and  gives  all, 
one  giver,  and  one  estate  only ;  and  where  there  is  a 
joining  in  the  conveyance,  or  a  releasing  or  confirmation 
to  his  conusee,  in  which  case  it  is  clear,  that  he  gave  bat 
his  own  single  estate,  and  the  other  remains  to  be  given 
by  the  proper  owner. 

But  that  that  troubles  the  judgment   in   this  case,   I 

suppose  to  be  the  book  of  9  Hen.  7.  26,  and  the  opinion 

[279]       Co.  1.  6.  70,  Sir  Moyle  Finche*B  case ;  that  if  donee  in  tail 

be  disseised,  and  the  donor  disseise  the  disseisor,  and 

33  H.  6. 5.  b.     make  a  feofiment  over,  and  then  the  donee  reenter  upon 

JS^fSTiu!       ^^^  feoflfee,  he  shall  have  but  his  first  estate  tail,  and  the 

reversion  shall  be  turned  to  the  first  disseisor,  and  shall 

not  remain  with  the  feofiee  of  the  donor;  whereof  the 

reason  is,  that  where  the  stranger  disseiseth  the  donee, 
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he  giuned  by  wrong  both  the  tail  and  the  reversion,  and  [279  a] 
then  had  in  him  one  entire  estate  in  fee ;  now  when  the  ^-^*n^^^ 
donor  disseiseth  him,  he  gains  the  estate  which  the  dis- 
seisor had,  which  was  entire,  and  so  his  disseisin  cannot 
divide  the  estate  as  they  were  ;  for  his  whole  estate  is  by 
the  wrong  in  the  first  disseisor,  none  having  right  of 
entry  but  the  donee ;  then  when  he  ma*kes  his  feoffment 
over,  that  gives  no  estate,  but  that  wrongful  one.  But  it 
gives  away  his  right  also,  not  by  granting,  but  by  drown- 
ing and  dying  in  the  land.  So  then  when  thQ  donee 
reenters,  he  can  have  no  more  than  his  own,  and  must,  by 
his  entry,  restore  the  reversion ;  the  feoffee  cannot  hold 
the  reversion,  because  the'  estate  he  had  was  no  other  than 
that  was  wrongfully  gotten  by  the  donor,  from  the  first 
disseisor,  and  given  to  him ;  wherein  there  was,  in  effect, 
the  tail  of  the  donee,  and  the  reversion  of  the  disseisor  ; 
and  now,  when  the  donee  reenters,  he  cannot  restore  the 
reversion  to  thjs  feoffee,  in  respect  of  the  right,  because  it 
is  utterly  annihilated  by  the  feofiment,  which  cannot  give, 
bpt  doth  distinguish  it. 

And  now  you  must  see  no  other  right  but  that  which 
grows  out  of  the  disseisor's ;  whereof  the  first  is  both  the 
best  in  estate  and  right ;  and  therefore  if  the  first  disseisor 
had  entered  upon  the  feoffee  of  the  donor  disseisor,  and 
then  the  donee  had  entered  upon  him,  no  doubt  the  re- 
version had  been  left  in  the  first  disseisor,  and  then  the 
feoffee  had  no  way  by  his  buried  right  to  recover  now,  or 
after  the  death  of  the  donee  without  issue  ;  so  here  differ- 
ence appears,  that  in  this  case  the  first  disseisor  hath 
right  to  the  whole  estate,,  wherein  the  right  is  buried,  and 
so>redounds  to  his  whole  benefit :  in  the  principal,  not  so  ; 
for,  the  Lady  Frances  had  right  only  to  the  reversion  in 
fee,  after  both  the  estates  ended,  whereof  the  one  helps 
the  other. 

So  note,  that  the  right  doth  extinguish,  whether  it  be 
by  feoflraent,  release,  or  confirmation,  to  the  benefit  of  the 
estates  then  last  in  being,  as  of  the  first  disseisor.  Much 
more  here,  of  the  discontinuee,  being  now  in  ewe,  not  to 
the  benefit  of  the  ancient  right ;  for  one  right  cannot  ex- 
tinguish another. 
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[279  6] 

3d  Point. 

Azt.  15^.  11 
CorsrbTisVb. 


S  Cr.  343. 


2Cro.489. 


1  Saund.  286. 


U  Co.  46.  b. 

[280] 
1  Stand.  S86. 


That  though  the  deniandaiit  is  to  be  l^arred  of  the  third 
part  only,  yet  it  is  cause  to  abate  the  writ,  being  a  wilfai 
deserting,  or  departure,  frdm  his  writ  and  demand. 

Now  then,  admitting  that,  fo^  the  third  part,  the  demand- . 
ants  are  to  be  barred  upon  their* own  conression  direct, 
according  to  my  opinion,  which  must  be  peremptory  and 
final  for  so  much,  thotigh  there  might  hare  been  a  good 
Action  for  the  whole,  if  they  had  tarried  their  time,  till 
after  her  death ;  I  hold,  that  the  demandant  can  recover 
nothing  in  this  suit,*but  the  whole  Writ  ia  to  be  abated ; 
for  the  writ  is  falsified  of  their  own  showing,  and  that  in  a 
substantial  part,  and  not  in  point  of  form  ;  for  it  appears 
that  they  have  no  right  of  action  at  all  for  this  third  part. 
As  if  a  man  should  demand  a  debt  of  twenty  pounds,  and 
confess  that  he  hath  no  right  to  ten  pounds  of  it;  or  de- 
mand a  hundred  acres,  and  confess  that  he  hath  no  right 
to  fifty  of  them ;  no  doubt  the  court,  e^  officio,  or  the  party 
either  by  plea  in  abatement,  or  as  amicus  curi€R,  at  least, 
might  take  knowledge  and  abate  the  writ. 

But  if  they  went  on  to  issue,  and  t  verdict  given,  where 
the  statute  gives  relief,  it  doth  as  well  when  it  appears  of 
the  parties  showing,  as  otherwise.  14  E.  3.  F.  Bre.  272. 
Formedon  in  desqender ;  the  gift  was  traversed  to  all; 
after  the  demandant  said  they  were  agreed,  the  tenant  to 
confess  the  gift  for  part,  and  the  demandant  to  confess  no 
gift  for  the  rest;  the  court  held  that  by  this  the  writ 
ishould  abate  ;  wherefore  the  judgment  was  first  given 
against  the  tenant  for  the  third  part,  and  against  the  de- 
mandant for  the  rest. 

Ef  9  H.  6.  54.  One  brought  a  detinue  for  two  writings, 
and  for  one  made  no  title ;  Babington  was  of  opinidii, 
that  though  this  be  a  bar  for  that,  yet -it  may  be  pleaded 
in  abatement  for  all,  as  being  more  to  his  advantage.  But 
if  it  were  only  some  writings,  then  it  must  be  in  bar,  as 
the  worthier.  But  then  if  it  were  found  by  verdict  it  weire 
otherwise.  So  there  likewise;  when  a  formedon  is  brought 
of  land  and  advowson ;  which  is  also  one  general  point  of 
Godfrey*s  case,  Co.  lib.  11.  45. 


4th  Point. 


The  altehnioiii  Inad^  of  the  tev^tsioN  mMb  ttie  ^ft  iti     [iBO  a] 
tail  by  the  fhle,  3  Jae^,  ata  trua ;  otta  by  the  gift  bf  fha 
thkd  pan  to  the  Eirl  of  Rutland,  dtirteg  tba  Mtb  of  tii4 
Lady  Fraaceff,  whereof  we  hati^  spclcet). 

Theotbat^  tke  convey  aMa  of  the  tt^fereian  iti  fee  rianh- 
pla,  as  wall  of  that  third  |lart<  itfintr  the  Mrt  of  Rotli&nd^i 
estate  ended,  a^  of  the  olhar  two'lMifts,  bbtb  which  ai'e  to 
the  ii«e  of  th^  Lady  Fram^as  and  het  hairs,  as  it  was  be- 
fore. 

To  the  second  I  do  agree^  thai  if  there  be  an  aitaration 
of  the  revision,  whereby  ft  ii  tnade  another  reversion 
than  it  was  before,  that  it  must  be  mentfotled  in  the  writ ; 
bo  is  Wiseman's  case,  where  the  rai^rsion  that  was  in  fee,  2^<»- 1^-  ■- 
was  turned  into  an  ostlite  in  tail)  though  in  the  saitie 
person.  '* 

And  Fitch.  Nat.  Br.  219.  F.  Regiat^r  24U^  where  an  es- 
tate for  term  of  life  was  interposed,  thongh  ended  $  yet 
there  is  a  writ  menttoviing  that  estate  determined. 

Bat  here  the  reversion*  for  the  two  parts,  is  the  very 
same  in  law,  in  the  donor,  that  it  was  at  the  first,  though 
it  be  in  her  now  by  a  second  means^  that  is,  by  this  see^ 
o^d  fme  to  the  old  uto.  WhereiA  observe  BoMkenbam's 
case,  28  Hen.  8.  Dyer  7.  fol.  b.  whluh  was,  that  Bo^kefr-  J,^"/^^: 

Co.  Lt,  22.  D, 

ham,  beitig  ceetuy  qve  tiaa  before  the  statute  of  land  hohlen  s  co.  91. b. 

by  knight^  service.  Jay  and  'other  being  his  feoffees,  did 

enfeoff  Jenor  and  others  to  the  use  of  Bo-kenham  and  his 

wife,  and  after  their  decrease,  to  the  use  of  Bo4cenham  and 

bis  heirs  :  Bo-kenham  died,  and'  this  was  adjadged  to  be 

a  reyiersion  and  the  old  state.   And  in  this  case,  Wi4)owby 

cites  a  judgment  of  the  Lord  Rosse's,  which  came  to  this  : 

that  a  man  being  (as  Baldwin  puts  it)  eestup  q%ie  uSe  of  Ant.S7.  Co.l. 

two  acres,  one  by  priority,  and  the  other  by  posterioifity,  gRo.^ico. 

made  a  fectfment  together  of  both,  yet  the  priority  ro-  ^ox.*).i3  36. 

mained. 

Now,  though  when  the  Lady  Frances  with  the  E^I  of 
Essex '  levied  the  fine,  she  had  «o  use,  as  in*  the  other 
cases,  but  land  in  possession^  yet  she  raised  both  the  es- 
tate in  tail  and  her  own  reversion  by  uses^  jAnd  (hough 
lands'  and  uses  cannbt  now  stand  divided,  as  they  did  be- 
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[280  i]  fore  the  statute,  yet  the  owner  of  the  land  hath  power  to 
'-•^^'^y^^  give  the  use,  a«  he  did  before,  and  the  statute  couptes  the 
lands  unto  it,  as  it  did  when  it  found  land  in  use  at  the 
making  of  the  statute.  And  as  uppn  the  fine  of  33.  there 
was  first  an  use^  which  was  judged  in  roTersion,  and  then 
the  land  followed  in  the  same  degree ;  so  the  second  ^ooi 
by  the  help  of  the  eommon  law,  remes  the  same  use, 
beii%  of  the  satne  revession,  and  the  statute  makes  it  in 
the  same  degree,  and  the  rather,*  because  there  is  no  ex* 
press  use  in  either,  but  the  use  made  by  law. 

But  that  it  was  a  fault,  take  the  case  of  the  Register, 
and  Na.  Br.,  stronger,  considering  that  there  the  fee  of 
reversion  was  never  stirred  ;  here  it  is  ;  so  that  you  mutt 
plead  upon  this  statute,  that  by  force  of  that  conveyance 
and  statute  you  are  seised,  not  by  force  of  the  first  con- 
veyance. And  so  it  may  serve  if  you  had  granted  the  re- 
version upon  condition  and  reentry* 

It  may  be  objected,  that  the  tenant  or  vouchee  in  this 
case,  could  not  plead  this  matter  in  abatement,  for  two 
causes.  First,  because  they  had  pleaded  a  plea  in  abate- 
ment of  the  writ  before,  which  was  judged  good  against 
them  ;  and  tbe  court  awarded,  that  they  should  answer  to 
the  action  of  that  writ. 

Secondly,  because  they  had  pleaded  in 'bar,  and  there- 
fore could  not  resort  back  to  a  plea  in  abatement ;  and 
both  are  true. 

But  I  answer,  that  there  is  no  plea  in  abatement  where- 
of the  party  needs  speak,  as  of  pleas  in  abatement  arising 
dehors  the  record,  and  whereof  the  court  can  take  no 
knowledge. 

But  in  this  case,  where  the  cause  appears  to  tbe  court, 
either  of  the  parties'  own  showing,  as  here  by  variance 
fit>m  the  register  in  the  very  case  appearing,  or  by  false 
[2811  Latin,  or  the  like,  in  such  the  court  may,  and  ought,  ar 
officio^  to  abate  the  writ  at  any  time.  And  if  the  tenant 
or  vouchee  shall  inform  the  court  of  it,  be  is  in  that  but 
amicus  curia,  and  this  information  is  not  formal  in  plead- 
ing, nor  in  court,  but  verbal,  and  may  be  done  anywhere, 
and  by  any  body.  As  in  the  case  of  4  H.  6. 16^  in  ayix 
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don  brought  bj  the  Duke  af  York  agiiinst  the  Earl  of  War-     [281  a] 
wick ;   at  the  Bummons  returned,  the  tenants  were  de-      ^-•-v^^ 
manded  and  essoined,  and  the  essoiner  pleaded  in  the 
abatement,  that  the  writ  was  Dux  BUbemuB^  where  it     « 
ought  to  be  Bomiwus,     And  it  was  said  per  cur.  that  the  ^  ^^  ^^*^' 
essoinee  can  plead  nothing,  bat  he  may  only  demand  the 
demandant  to  make  him  nonsuit;  therefore  he  showed 
this  as  amicus  curia.    For  it  was  agreed  that  the  court, 
ex  officiOy  ought  to  abate  when  the  fault  is  apparent. 

And  therefore  I 'Condemn  the  case  40  Edward  3.  35, 
when  a  farmedon  in  descender  was  brought  of  twenty 
acres,  which,  with  other  twenty  acres,  J.  B.  gave  B.,  and 
the  demandant  held  him  insirmd  cum  D. ;  after  view,  the 
tenant  pleaded  this  abatement,  and  it  was  denied  him  as 
an  exception,  not  rising  from  riew,  which  was  true  as  of 
his  plea,  but  it  was  the  office  of  the  court.  Fi.  N.  Br.  26. 
It  must  be  of  parts  undivided,  and  before  partition  the 
insimtU.  So  then  it  remained  a  fault,  whereof,  when  it 
appears  to  the  court  of  the  plaintiff's  shewing,  advantage 
might  be  taken  to  abate  to  the  writ  in  such  manner  as 
aforesaid. 

Now  the  only  question  is,  whether  the  advantage  being  ^  Point, 
permitted^  after  it  might  have  been  taken,  and  the  parties 
descending  to  an  issue,  and  verdict  found  by  twelve  men, 
whether  the  fault  in  the  writ  be  remedied  by  the  statute 
of  jeofails,  18  Eliz.  c.  13;  and  I  hold  plainly  it  is.     And 
because  this  statute  and  the  like  are  of  sovereign  use  to  Hobvt. 
cure    those   petty  maladies  that  arise  of  these  curious  remedied  by 
forms  of  law,  I  will  enlarge  myself  upon  it;  and  I  profess  JSuS-syuJf' 
that  I   may  enlarge  the  extent  upon  these  statutes  so 
favourably,  as  I  remove  no  substantial  point  or  landmark 
between  right  and  wrong ;  and  therefore  I  do  not  very 
well  like  the  ophiion  of  M.  1  H.  and  2  P.  and  M.,  cited  6c1;.96.?;  n 
in  Sir  John  Heydon's  Co.  1.  11.  6,  that  a  verdict  between  m'jI.  8.^». 
a  demandant  and  a  vouchee  shall  be  out  of  the  remedy  2?-  9*  ??^^  . 

•  ^    Benl.  M.  Kel. 

of  the  statute  of  32  H.  8 ;  the  words  beine  ^  when  the  issue  sor.b  Beni.M, 

Aah  PI  A 

is  tried  for  the  party  plaintiff; '  surely  he  is  a  party  both  to       '    '  '* 
the  suit  and  issue;  and  the  conunon  law,  which  is  the 
mother  and  patron  of  reason  to  a  statute,  allows  him  a 


£?81  6]  i^rty  to  Cake  a  xel^ase  frqi^  lh«  dennandani,  as  w<p11  as  the 
"-^"^^^^  very  teAanjt ;  i>MJb  h(5  is  do  party  to  tfie  original  jp^rit.  It 
j^  true  tbaX  origiaaUy  he  i«  opt,  but  by  «u^3titipXion  (^ 
the  party  ailow^  by  law ;  and  he  m^y  plead  in  ^ate- 
i^nt,  tjho^h  he  may  also  ^tort  th^  ^arramty  of  the 
tep^a^,  hftying  not  jtak^  pk^s  m  Abatev^eot ;  ao  dilaAwfii 
the  party  must  rather  tfLke,  th^i^  put  the  thiid  painty  <Q 
hU.  warn^nty,  i^hicb  waa  i^te^d«ld  always  iftt.  if^ugiuf^ 
But  who  rie4iu«res  this  etrioti^^^  ?  }t  is  not  ^  said  partf  4^ 
the  ^rigi^al/  and  theatatute  says  '  plaintiff  or  demandant,' 
gf^ne/ally,  not  ^ayipg  '  against  ikte  pArty  tenant  pr  defend- 
ant.' And  then,  why  may  notj  by  good  reaeony  the  two 
clausies  lor  the  teap.a(t  or  4e^en4GU(^t  be  enlarged  tpansw^ 
the  reciprocal  intent  ,pf  Uie  ^ne  number,  rather  than  to 
cestraip  -the  former  by  the  latter  ?  ^especially  mce  it  is 
clearly  true,  the  issue  :foiind  for  the  vowhee,  is  found  in 
^Skci  fqr  the  tenant,  and  Uie  cU^paandant  thereby  cjearly 
debarred. 

Slit  the  o|h«r  clause  found. fbrithe  demandant,  cleanly 
is  wilhip  both  words  and  meaning ;  fer  jt  is  for  the  de- 
mandant, and  he  hath  judgment  upon  it  against  the  ten- 
ant, and  the  tenant  over  against  the  y^i^ucbee. 

And  that  is  our  case,  that  the  iverdici,  here  found  is  iar 

the  demandc^t,  for  two  parts  indeed,  and  for  the  other 

.part  also ;  aiguing  this  point  %a  I  do,thoi^h  for  the  thivd 

part  itself  it  be  a  bar,  yet  it  makes  but  form,  as  to  the 

abating, of  the  whole  writ  for  the. rest. 

pio.  88.  1  Cr.      And  though  the  statute  is  want  .of  an  original  writ, 

s  Or.  ^1(19/ 186*,  not  want  of  an  original,  generally;  yet  in  a  caae  between 

Wells  and  Woodhouse,  where  Wells  brought  a  trover  in 

the  king's  bench  against  Woodhouse^  and  after  verdiot 

assigned  for  error  the  want  of  a  bill,  it  ym%  resolved  in 

the  exchequer  .chamber,  that  the  wa^rt  of  a  bill  in  the 

king's  bench  was  no  error;  for  a  bill  was:ia.Ueu  of  an 

Ant  lao,  194,  original,. and  therefore  was  within  the  rwiedy  of  18  Slis. 

*^  And  so  it  hath  been  oil*  adjudged  ,in  the  common  pleas, 

[282]       that  the  want  of  a  bill  for  or  against  an  attoriiey  is.bolpen 

by  the  same  statu te«    3ut  thi^.cav^  of  ours  is  not  aubjaot 

to, that  doubt  of  1  and  2  .P.  and  M*,  though  the 
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were  between  the  demandant  and  vottchees.  For  it  is  [282  a] 
not  within  32  H.  8.  but  within  18  Eliz.,  being  a  fault  sup-  >^^^>y^^ 
posed  in  the  writ ;  and  that  statute  being  in  general  words^ 
*  if  any  verdict  shall  be  given  in  any  action,  &c.,'  without 
mention  between  what  parties,  as  32  did;  so  now  the 
only  question  is,  whether  this  fault  in  the  writ  (supposing 
it  a  fault,)  be  within  the  remedy  of  18  Elizab.  e.  13. 
whereof  the  words  are,  ^  if  any  verdict  of  twelve  men  or 
more  shall  be  hereafter  given  in  any  action,  suit,  bill, 
plaint,  or  demand,  in  any  court  of  record,  the  judgment 
shall  not  be  stayed  or  reversed  by  reason  of  any  default, 
or  lack  of  form  touching  false  Latin,  or  variance  from  the 
register,  or  other  defaults  itf  form  in  any  writ  original  or 
judicial.'  Whereupon,  first,  it  is  to  be  observed,  that  the 
faults  remedied  by  the  law  must  be  faults  in  form,  as  form 
stands  in  opposition  against  the  matter  in  law,  and  very 
right ;  which  words  are  expressed  in  the  statute  27  Eliz. 
of  demurrers,  which  are  of  the  same  nature,  and  are  tacit- 
ly excluded  also  out  of  all  this.  And  therefore  the  point 
of  variance  from  the  register  must  not  be  in  matter  of 
law  and  very  right ;  •  nay,  though  you  have  very  right,  you 
must  not  vary  from  the  kind  of  writ  that  is  proper  to  your 
right.  But  if  you  keep  the  kind  or  species,  you  may  vary 
in  .form. 

Therefore  if  you  take  a  formedon  in  descender,  where 
your  right  is  by  remainder  or  reverter,  or  e  converso^  it  is  x>y,  iis,  a. 
not  holpen.  Nay,  if  you  take  reverter  for  remainder, 
though  both  arise  from  an  entail  made  and  ended,  and 
thereupon  the  land  falling  either  to  the  donee  or  his 
assignee,  I  hold  it  uncurable ;  (yet  in  grants  these  may 
serve  one  for  another,  as^  18  E.  3.  28.  Plow.  170.  redibuni 
to  a  stranger ;)  for  these  kind  of  variances  are  not  variances 
from  the  register,  but  variances  from  your  case  and  title ; 
for  the  nature  of  a  recovery  is  like  as  in  a  remitter  to  re- 
store you  to  land  according  to  your  title. 

So  if  an  action  of  debt  be  brought  against  an  executor  ftE.4.SS.Aiit. 
in  the  debet  et  detinety  the  verdict  helps  not ;  for  it  differs 
in  nature  and  judgment ;  the  one  charging  the  proper 
goods,  of  the  defendant,  the  other  not. 
59 
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[382  ft]         And  yet,  in  a  stronger  case,  LancaBtel  as  executor  re* 
^-^•\^'^^      covered  against  Sidley,  who,  being,  in  execution  in  t(ie 
ss6.'6Co.3i.b!  king's  bench,  escaped,  and  then  his  executor  brought  a 
i^^'tci^S^l  new  action  of  debt,  in  the  king's  bench,  in  the  debet  et 
^^*  detinety  against  Sir  George  Reynolds,  th»  marshal,  and 

had  judgment  after  verdict,  v^bich  was  reversed  before  us  ' 
in  the  exchequer  chamber ;  and  yet  the  words  of  the  judg- 
ment were  of  the  part  of  the  plaintiff  all  one,  but  the 
effect  divers ;  for  the  debet  ei  deiinei  is  for  his  own  use, 
and  the  detinet  for  the  testator's. 

But  there  are  forms  curable;  as  in  a  ybnneifofi  in  de- 
scender, the  dennandant  in  his  writ  must  make  mention  of 
every  heir,  to  whom  any  right  is  descended  after  discon- 
tinuance, though  they  were  never  seized  ;  Buckmet's 
case,  Co.  1.  8.  f.  88.  or  else  it  may  be  pleaded  in  abate^ 
ment ;  and  so  isFitz.  Nat.  Br.  220.  D.  and  18  E.  2.  forme" 
dan  59.  for  conveying  the  line  of  the  donor  in  formedan 
in  reverter;  yet  I  hold  both  these  omissions  cured  by  the 
verdict,  provided  that  they  make  themselves  heirs  to  the 
last  that  was  seized  by  force  of  the  tail,  or  to  the  first 
donee,  for  that  is  material.  See  Filzh.  Nat.  Br.  218.  D. 
and  219.  E.  If  the  donor  grant  his  reversion  in  fee,  the 
grantee  shall  have  a  formedan  in  reverter ;  but  if  he  grant 
his  reversion  in  tail,  it  shall  be  in  remainder ;  yet  I  hold, 
that  a  verdict  will  help,  although  it  be  made  reverter 
upon  the  entail ;  because  it  is  true,  that  he  hath  reversion 
in  tail,  and  hath  rent  incident  unto  it.  Scolastica's  case. 
Assize  was  summoneaa  quod  Hnt  coram  prafai.jusiidariie. 
The  writ  was  abated ;  but  if  it  were  at  this  day,  after  ver- 
dict, it  would  be  good.  And  though  ia  Bracebridge's 
case^  14  Eliz.  Plow.  424,  he  were  of  opinion,  that  where 
an  ejectione  firma  was  brought  of.  land^  upon  a  special 
verdict,  the  court  judged  one  half  undivided  for  the  plain- 
tiff, and  the  other  half  against  him,  Plow,  was  of  opinion, 
that  the  writ  ought  to  have  abated ;  yet  all  conunon  ex- 
perience at  this  day  is  against  it,  after  verdict.  And  this. 
I  hold  for  a  rule,  that  where  the  statute  of  18  Eliz.  doth 
cure  a  fault  in  form,  after  verdict,  it  works  that  effect,  as 
well  where  that  fault  in  form  appears  by  the  confession 


Adams  V8.  Flrmming.         Hannor  V8.  Masb. 

of  the  party,  as  otherwise  ;  for  the  statute  is  general,  with- 
out difference.  So  I  hold  it  at  the  most  to  be  but  a  fault 
in  form,  varying  from  the  register,  when  the  writ  demands 
the  whole,  and  the  right  is  but  an  undivided  part. 


Adams  vs.  Flemmino.  Oiie. 

^The  words  '  He  hath  fomrorn  himself  before  the  council  of  the  mtrchet,  and  I 
will  fltt»  him  there  for  perjury/  are  actionable. 

Adams  brought  an  action  upon  the  case  against  Flem-  JJj'oni  wSleif 
ming,  for  speaking  of  these  words,  viz.,  *  He  hath  forsworn  before  the 

1.  ir  1.    /.  I  .1       ^  •  .  ,.     council  of  the 

himself  before  the  council  of  the  marches,  meaning  his  marchea  of 
majesty's  council  in  the  marches  of  Wales,  in  the  suit  I  Hutt.  34. 
had  against  him  there,  and  I  will  sue  him  for  perjury  Browi^.^i'  r. 
there ; '  and,  after  a  verdict  for  the  plaintiff,  upon  not  guilty  \l\  'r^J*' 
pleaded,  it  was  moved  by  master  sergeant  Chibborne,  in  ^'^-  /JJj* 
arrest  of  judgment,  for  the  insufficiency  of  the  words,  be-  J?''^'*^- 
cause  this  court  cannot  take  notice  of  the  council,  &c*  378.  Jndnnent.' 
And  yet  judgment  was  given  with  the  plaintiff,  for  ten      "*'     ' 
pounds  damages  and  costs. 


HaNNORV^.  MasE.  Audita  qtier. 

In  §ei,/ke,  «n  Jndgment,  if  the  defendant  haa  a  releue,  but  nngtect  to  pletd  it,  he 
cannot  afterwarda  hate  oudUa  quo-da. 

Hannor  brought  an  audHa  querela  against  Mase,  upon  }  S^^^* « 
a  judirment  for  debt  and  costs,  and  shows  that  he  had  a  104.'  i  Co.'l! 

990  b    8  Co 

release  after  the  judgment.     The  defendant  pleaded,  that  i5s!a.'  Yei.'e. 
after  the  judgment,  and  after  the  release  supposed  to  be        '  ^' 
made,  he  sued  forth  a  acir.fac.  upon  the  same  judgment, 
and  that  upon  this  writ  he  had  judgment  to  have  execu- 
tion by  the  default.     And  it  was  moved  by  Serjeant  Har- 
ris, and  a  case  was  cited  by  him,  12  Hen.  7.,  in  Justice 
Coke's  Reports,  fol.  11,  that  if  the  demandant,  after  judg-  in  what  cage  an 
ment,  have  a  release  made  unto  him  by  the  plaintiff,  and  shall  not  be 
after  the  plaintiff  sues  a  $cir./ac.  upon  the  same  judgment,  ^^ 
and  the  defendant,  being  garnished,  makes  default,  and 
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Castu^ion  v$.  Smith's  Exacutok. 


[283  a]     execution  is  awarded,  he  aba  11  never  have  an  audiia  que- 
'^"N^^*^     rela.     Otherwise  it  is  if  a  nihU  be  returned  upon  the 
',grb^«-     »oir.fac.  (1) ; 

(1)  See  1  Wils.  96,  Cooke  v.  Berry,  ace.  See  aleo  Bac.  Abr.  tit 
Audita  querda  A.  AudUa  quertia  will  not  lie  for  what  might  have  been 
pleaded  before.  Cro.  Eliz.  ^,  Fisher  v.  Banka.  Where  a  defendant  has 
matter  which  he  might  have  pleaded  to  the  scL  ^.,  and  has  lost  the 
benefit  of  that,  by  an  award  of  execution  on  a  sort  fed  returned,  he  is 
estopped  forever,  and  can  never  have  an  opportunity  or  means  to  let 
himself  in  to  take  advantage  of  that  matter.  But  where  it  is  an  award 
on  two  wkdi  returned,  he  may  relieve  himself  by  audita  qwrda;  and 
the  court  will  relieve  him  on  motion,  without  audiia  querela,  unless  the 
ground  of  his  discharge  be  a  release,  or  some  such  matter  of  fact,  which 
may  be  proper  to  be  tried.  1  Salk.  93,  Anon.  1  Salk.  264,  Wicket  v. 
Creamer. 


Obligation. 


Jad^ent  de 
boms  tettatorU. 
Hutt.  35. 
meszne  ca. 
Ant.  188. 
Brownl.  1  R. 
21.    Mo.  70. 

1  Ro.  931. 

2  Cro.  672, 932. 
6  Co.  31.  a, 
Yel.  103. 


Castilion  V8,  Smith's  Executor. 

In  debt  againit  au  executor  for  breach  of  the  condition  of  the  testator's  bond,  by 
the  executor  in  his  own  time,  the  judg^ient  must  be  de  boids  testaiorU, 

Castiuon  brought  an  action  of  debt  against  the  execu- 
tor of  Smith,  upon  an  obligation  made  by  the  testator, 
with  condition  for  performance  of  covenants  in  an  inden- 
ture, in  which  there  was  a  breach  assigned  for  plowing  of 
marsh  lands,  by  the  executor  himself,  after  the  death  of 
the  testator.  And  it  was  moved  by  Serjeant  Henden,  after 
judgment,  to  have  execution  of  the  executor's  own  proper 
goods,  for  that  the  breach  of  the  bond  was  by  the  act  of  the 
executor  himself.  And  the  court  was  against  him,  and 
judgment  was  entered  de  honia  testatoH^  1  Saund.  112. 
Ant.  188.    Dy.  324.  b.    2  Cr.  191,  646,  «47,  648,  672.  (1) 


(1 )  So  in  an  action  of  covenant  agrainst  an  executor,  though  the  breach 
be  after  the  death  of  the  testator,  and-througrh  the  executor's  own  fault, 
judgment  ought  to  be  lie  honit  te$UUons.  1  Saund.  112.  See  6  Johns. 
112,  Whitaker  v.  Whitaker.  See  also  2  Burr.  1190,  Enys  v.  Donnis- 
thome's  Executor.    2  Johns.  Ca.  17,  Van  Rensselaer  v.  Platner,  sec. 


Trespsss. 


Camt  veftati' 
CU9.    1  Roll.  6. 
Cr.Jsc.463. 
Br.Property44. 


Edwards  t;«.  Engleton. 
Trespass  vi  ti  armU  lies  for  taking  and  leading  away  the  plaintiff's  kpnad, 

Edwards  brought  an  action  of  trespass  against  Engle- 
ton,  for  that  with  force  and  arms  he  took  and  led  away 


Hunt  V9.  Lawrino.      '     Gbesn  ps.  H^bvitoton*  j469 

queudam  canem  venaticum  prw.  .^c- ;  and  after  verdict  [283  6] 
for  the  plaintiff,  judgment  was  given  for  the  plaintiff ,  by  ^^^v^^ 
the  court.  (I)  scro.  iS*,  we! 

^ 111 . 7  Co.  46. 

(1)  flee  1  eaund.  84,  Wricbt  V.  RaiDSCOt,  ud  omei,  aoe.  Judgmeac 

1  Saimd.  84. 

Hunt  m,  Lawring.  p84] 

Aa  immstorial  tTermeat  under  a  videlictt  maj  be  uncled  M  ■arpla«ag«. 

Hunt  brought  an  action  of  assault  and  battery  against  J?*f  Y^f  Cf 
Lawring,  for  beating  of  his  servant,  by  reason  whereof  erf   Ant.  76/ 
he  lost  his  service,  &c.  for  a  long  time  ;  and  declares,  S2. '  strk.  1090! 
that  the  battery  was  done  on  the  nineteenth   of  Jaim-  b^nII^. 
ary,  in  the  sixteenth  year  of  his  majesty's  reign  that  now 
is,  and  that  he  lost  his  service  for  a  long  time,  viz.  for  the 
space  of  six  months  then  next  following  ;  and  after  a  ver- 
dict for  the  plaintiff,  and  entire  damage  assessed,  it  was 
moved  by  Serjeant  Ashley,  that  the  original  did  bear  test 
before  the  end  of  six  months ;  and  yet  the  court  gave  Jadgment, 
judgment  for  the  plaintiff,  notwithstanding  this  exception ; 
for  that  the  videlicet  is  more  than  needs.  (1) 

(1)  The  doctrine  on  this  subject  may  be  found,  and  the  cues  in  rela- 
tion to  it  are  cited,  3  Sauad.  291.  n.  (1.)    3  Starkie  on  Evideace,  15S7. 


Green  vb,  Harrington.  TreiptM. 

Whether  imUbUaiuM  attumptit  will  lie  for  rent  arreur  npon  a  demiae,  quart  ? 

Peter  Green  brought  an  action  of  trespass  upon  the  Styi.  45.   Cr. 
case,  against  Thomas  Harrington,  that  whereas  the  de-  408.'  Yei.  iss. 
fendant,  20  of  Octob.  in  the  sixteenth  year  of  his  majesty's  sss!'  AUen,S9. 
reign,  was  indebted  unto  the  plaintiff  in  ten  pounds  for  i^r^u^;  |  q^^ 
rent  in  arrear  and  unpaid  to  the  plaintiff  for  one  year  Ji^i^'^ 
ended  at  the  feast  of  9aint  Michael  the  archangel,  then  Hutt.  34. 

.,,.„._  ■.        .      J  Jonea.3J9,364. 

last  past,  for  eertam  lands  m  Hamngt«n  demised  unto  1  Bmi.  14.  cr. 
the  aforesaid  defendant  by  the  said  complainant,  the  said  iifttss'^ss.' 
defendant,  in  consideration  thereof,  did  assume  to  pay  the  s^'S!^!^' 
said  ten  pounds,  whensoever  he  should  be  thereunto  re-  ^SmSe***"^" ' 
quired,  &c.    The  defendant  pleaded,  that  he  made  no 
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[284  a]     such  promise.     And  after  a  verdict  for  the  plaintiff,  it  was 

^-^"N^*^^     Qioved  in  arrest  of  judgment,  that  this  was  no  sufficient 

consideration,  but  that  he  had  good  remedji  by  action  of 

iLeo.t93.       debt  for  his  rent,  and  he  could  not  have  two  remedies; 

judge'ieconL  '  and  the  court  will  be  advised.  (1) 


(1)  It  fleems  that  previous  to  stat  11  Geo.  3.  c.  19.  s.  14., 
would  not  lie  for  rent  upon  an  implied  promise,  Cro.  Car.  343,  Brett  ▼. 
Read,  but  would  lie  on  an  expresi  promise,  made  at  the  same  time  with 
the  lease.  Bui.  N.  P.  138.  3  Mod.  73,  Mason  v.  Beldham.  But  hj  that 
statute  it  is  enacted,  that,  where  the-agreement  is  not  by  deed,  the  land- 
lord may  recover  a  reasonable  satisfaction  for  the  tenements  occupied  by 
the  defendant,  in  an  action  on  the  case  for  use  uid  occupation.  Assump- 
sit for  use  «nd  occnpsetioD  is  in  use  in  sqch  cases,  alao^  in  New  York ; 
3  Johns.  Ca.  335»  New  York  v.  Dawson ;  in  Massachusetts ;  10  Mass. 
433;  Cummings  v.  Noyes ;  in  N.  Carolina ;  1  Hay.  485,  and  Cam.  & 
Nor.  19,  Hayes  f.  Acre ;  in  Connecticut;  4  Day  fm,  Gium  t.  SgotiL; 
and  probably  in  the  other  States. 


TreqMM.  Steward  &  tuc.  vs.  Sudburt. 

TrMpur  9«Mir.  datu,  lies  for  cuttjiv  imo  acre*  o/mmd^rwoed  tmd  ikorm. 

Simon  Steward,  esquire,  and  Dorothy  his  wife,  brought 

an  action  of  trespass  against  Humphrey  Sudbury,  for  that, 

.      with  force  and  arms,  he  broke  the  close  of  the  said  Doro* 

thy,  when  she  was  sole,  and  cut 'and  carried  away  the 

DedantioDez-  thorns  and  underwoods  of  the  said  Dorothy,  Slc.  and  de- 

T^^wiS^^S',  clared  upon  the  cutting  of  two  acres  of  underwood  and 

^'  ^'  thorns.    After  not  guilty,  the  plaintiffs  were  nonsuit  at  the 

assizes,  and  the  plaintiffi  moved,  that  the  declaration  was 

not  sufficient,  because  acres  of  underwood,  &c.  was  not 

good,  and  so  prayed  that  the  defendant  might  not  have 

Judgmeot        costs.     But  the  court  gave  judgment  against  them  for  the 

i«K  VcrS!*"  defendant,  that  he  should  recover  costs. 

Hnk  16.  'sRo. 

p.  48,  J13. 

Gathard  vs.  Miller. 

Vmi«  to  a  nuBior  tad  aot  to  the  town.  (1) 
(1)  See  ante  p.  5,  Crow  v.  Edwards  and  note. 


Baldkr  m.  Blackborne. 
Mannors  vb.  Bishop  of  Lincoln. 

Of  dtdantion  in  ^vor.  wnperf . 


Balder  v%,  Blackborn£.  i)«U, 

A  deviM  to  the  tettator't  daii^ter,  at  her  a^  of  ei^tecm  yeain,  and  that  hit  wifcr 
•hall  take  the  profita  to  her  nae,  till  the  daughter  attaina  eighteen  yean,  givea  a 
term  for  ao  many  yean  to  the  wifo,  which  her  aecond  hnaband  ahall  haYe,  and 
may  aaaign. 

<  Balder  brought  an  action  of  debt  against  Blackborne,  caaeofdebt. 
for  twelve  pounds,  and  declared  upof"  a  demise  made  by  2erae  ca! 
the  plaintiff  to  the  defendant  of  one  messuage,  &c.  the  J^f^^;  39 
14th  day  of  May,  an%o  15,  AoftMdfiim  v^nqyuB  futum  %a/ndt% 
Michael^  next  following,  and  so  fram  year  to  year,  dec. 
yielding  twentyfour  pounds  rent  per  annum^  ifC. 

'  Upon  nil  debet  per  patriam  pleaded,  the  jury  found  a 
special  verdict,  that  one  John  Wells  was  seised  of  the 
said  messuage,  &c.  in  fee,  and  held  the  same  in  soccage, 
and  by  his  last  will  in  writing,  devised  the  same  land, 
&e.  to  Anne  his  daughter,  and  to  her  heirs  forever,  at  the  vuffh.  146. 
full  age  of  eighteen  years;  and  further  devised,  that  my  ^■^^* 
wife  and  executor  shall  have  the  edqcation  of  my  daugh-  sLeo.ssi. 
ter,  with  her  portion  of  money,  and  profits  of  my  land,  to 
her  own  use,  without  accompt,  until  my  daughter's  age  3  Leo.  9. 78. 
aforesaid ;  provided  that  the  said  executrix  shall  pay  the 
quit  rents  and  fines,  &rC.,  and  keep  and  bring  up  my 
daughter  at  school,  d^c,  and  made  Alice  his  wife  his3Leo.6fr. 
executrix,  and  died.      Alice  proved  the  will,  and  took 
upon  her  the  charge  and  execution  there6f,  and  married 
with  one  Richard  Porie,  and  after  died:  and  that  the  said  Dy.S6.  b. 

Yel  73. 

Porie  assigned  over  his  interest  to  the  plaintiff,  who 
demised  it  unto  the  defendant,  prout  in  the  declara- 
tion ;  and  that  the  said  Anne  is  living,  and  under  the 
age  of  eighteen  years,  viz.  of  the  age  of  fourteen  years, 
and  that  the  said  executrix  had  performed  Che  will  of  the 
testator.' 

And  without  much  difficulty  or  doubt,  the  court,  upon  judgment. 
view   and   reading  the   verdict,  gave  judgment   for  the      '*    ' 


BbBKRTs  M.  Young. 

plaintiff.  For  it  is  a  plain  term  given  te  the  wife  to  her 
own  use,  which  accrues  to  the  husband  ;  and  the  keeping 
and  education  of  the  ehiid  is  not  of  such  particular  pri- 
vity, but  it  may  be  performed  effectually  by  another.  (1) 

"•  ■    ■*  .  ^1  ,      ■         ■       . 

(1)  See  Com.  Dig.  tit.  Devise  n.  (7.)  occ. 


[286] 

Xtpuvun. 


Roberts  vs.  Young. 

The  lend  of  a  manor  may  prescribe  for  hit  tenants  in  another  man's  land ;  bat  if  it 

be  in  his  own  it  must  be  laid  as  n  cnstom^ 
Whether  a  custom  of  a  mai^o^may  extend  beyond  the  manor,  ^uttrt  ? 

1  Bmi.  ITS.  *  Roberts  against  Young  in  a  r^levtn,  for  taking  away 

hi«  >eattle'  at  All^r,  in«  a  place*  called  Land  Mead.    The 

defendant  doth  acknowledge  the  taking,  as  bailiff  to  Sir 

John  Davis,  knight^  the  king's  serjeant  at  law,  in  a  place 

contaiBing  four  acres,  as  in  hie  fireehokl,  damage  feaslint. 

Itt<  bar  of  this  cognisance,  the  plaintiff  pleads,  that  Henry, 

earl  of  Huntington,  was^  seised  of  the  manor  of  Aller, 

scro.3(tt.        whereof  one  messuage,  &c.  is  parcel  and  demisable  by 

copy,  and  that  within  the  said  manor  there  is  this  custom ; 

that  every  ^customary  tenant  of  the  said  messuage,  <bc. 

have  used  to  have  conmibn  of  pasture,-  d&c.  in  the  said 

place  called  Lands  Meadow,  and  so  derives  his  title  by 

grant  by  copy.     The  issue  is  upon  this  traverse,  absque 

Custom  of  a      ^^^9  qvod  if^TG  monerium  tdUs  habetur  cansueiiido^  quod 

^nd  oTof a  f^ii^^  tenena  cuatammriuay  fyc.  have  used  to  have  com- 

STb^eco^eb    "^"»  *^'  P^^^j  ^^'    And  after  a  verdict  for  the  plaintiff, 

h.  it  was  moved  by  serjeant  Harris,  that  this  was  no  custom, 

fov  that  it  doth  not  appear  in  the  pleading,  that  the  place 

m  quOy  ^c.  est  infra  mawgrinwt,  because  the  custom  of 

the  manor  cannot  extend  out  of  the  manor,  but  he  ought 

to*  prescribe  in  the  lordship  of  the  manor,  4lc.  ;  and  the 

court  will  be  advised:' 

Note,  that  the  dividing  of  a  common  from  the  manor 
cannot  prejudice  the  common ;  also  there  is  nothing 
more  common  than  for  the  lord  to  prescribe  for  his 
tenants  by  copy,  in  another  man's  land ;  whereas,  if  it 
be  in  his  own,  it  shall  ever  be  laid  by  custom. 


Napvbr'b  Case.     Hussst  -m.  Cooke. 
Nappbr's  Case. 

Tythet. 


Farmer's  Case. 

TjtlMfl. 
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Q^(tre,  M  to  abatement  of  write  of  scire  faciat  againit  torrotenante.    No  judgmant 
reported. 


RuGLEs'  Case. 

Conitruction  of  itat.  13  EUi.  Sl  I  Jae.  aa  to  bankruptcy. 


Searle  v#.  Wiu^iams.  [288] 

Of  benefit  of  Clergy. 


HUSSEY  V$.  CoOKE. 

Stafchaxnb 
A  party,  hia  servant,  ton  or  kiniman  ii  not  puntahable  for  merely  soliciting  or  pro* 

curing  the  jury  to  appearl     Sectu  if  he  solicit  them  not  to  appear. 

To  aolicit  a  man  to  attend  or  be  in  readiness  to  appear  upon  KtaUt,  if  there  should 

be  one  dt  circumstatttibuSf  is  also  punishaUe. 

In  the  star  chamber,  in  the  case  between  Henry  Hussey, 
plaintiff,  and  Cooke  and  others,  defendants,  it  was  affirm-  / 

ed  in  the  discussing  of  the  cause,  that  the  party  himself, 
or  his  servant,  or  as  that  case  wks,  the  son,  or  near  kins-  Dy.  48.  a.  Co. 
man  of  mistress  Leyton,  the  defendant,  might  ride,  or  go 
for  her  to  procure  the  jury  to  appear,  there  being  no  other 
ill  qualified  circumstance  in  it :  but  if  either  the  party,  or 
any  other,  should  solicit  any  of  the  jury  not  to  appear,  it 
was  punishable  ;  for  that  doth  both  delay  justice,  and  is  a 
kind  of  packing  of  arjury. 
60 
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[294  a]  Also  if  the  party,  or  any  other,  do  move  any  man  to  at- 
^^^'"N^"*^  tend,  or  be  in  readiness  to  appear,  upon  a  taleSfit  there  shall 
be  one  de  circumstaniibua^  that  is  also  punishable,  for  the 
same  reason.  And  in  that  case  it  was  also  agreed,  that  if 
a  witness  depose  that  the  defendant  did  persuade  a  juror  to 
appear,  and  to  do  him  reasonal>le  favor,  or  words  to  the 
like  effect,  that  this  is  no  sufficient  proof  in  criminals, 
because. the  court  must  know  the  very  words,  to  judge  of 
their  force  and  effect.  (1) 

(1)  A  stranger  is  punishable  for  labooring  a  juror  to  afmear  and  act 
according  to  his  conscience.  See  Bae.  Abr.  tit  Juries,  IL  9^  where  the 
doctrine  of  the  above  case  is  recognised. 


[296] 


Slabe  vs,  Drake. 

Of  tjthea. 


[301]  Oawdt  v».  Bishop  of  Canterburt,  &  ah, 

OffMoretMpedir. 


[303]  HoLUkND  «s.  Shelly  &  aU. 

Of  fuorc  impeditf  idTOwion,  &c. 


[303]  London  vs.  The  Chapter  of  Southwell. 

A  grant  ibftll  be  taken  in  a  reasonable  aenae,  and  not  stninad  to  thioga  nnoamal. 
Therefore, 
— .       By  a  leaae  of  diveri  parcela  of  a  prebend  '  with  aH  the  commodHieg,  tmokimatU, 
profiu  and  advaniagu,  with  the  apfmrtmmett  to  the  utmepnbend  ptrUink^,  ia 
advowson  belonging  to  the  prebend  doei  not  paat. 

Quart  imped.        JoHN  LoNDON  brought  R  quoTe  tifipei!.  against  the  chap- 
Waii^  ter  of  the  collegiate  church  of  the  blessed  Virgin  Mary 

S^aTewe''^'^'  of  Southwell,  of  the  vicarage  of  Southwell,  and  declared, 
not  plilir°  '^^  ^^^^  ^"®  Jones  was  seised  of  the  prebend  of  NonnantoUy 
wmch.  Ent.     in  the  same  collegiate  church,  to  which  the  advowson  of 
the  said  vi<^arage  did  and  doth  belong  in  fee,  and  present* 
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ed,  &c. ;  and  then  brings  down  the  prebend  unto  Robert     [303  a] 
Abbot,  clerk,  and  then  shows,  that  Abbot  did  demise  the      ^^-^./-^ 
prebend  ad  911am,  to  him  for  years  yet  enduring,  and  that 
the  church  became  void,  and  the  chapter  of  Southwell 
disturbed  him.   ' 

The  chapter  pleaded,  that  Robert  Abbot  did  not  de- 
mise the  prebend  unto  the  plaintiff,  modo  et  forma  proui^ 
&c. 

The  jury  find  that  Abbot  made  him  two  leases  of  one 
date,  of  divers  several  parcels  of  the  said  prebend,  with 
these  general  words  in  the  conclusion  of  one  of  the  leases, 
cum  omnibus  commoditatibu8y  emolumerUia,  proficuU  et 
advaniagiiSf  cum  pertinentiis  eidem  prebend,  epectani.  aeu 
aliquo  modo  pertinen;   and  then  concludes,   that  if  the       [304] 
advowson  or  vicarage  pass  by  this  lease,  that  then  Abbot 
did  demise  the  prebend,  &c. ;  and  if  not,  then  e  contra; 
which  was  a  conclusion  somewhat  imperfect,  yet  served 
well  enough.     The  court  adjudged  that  the  advowson  did  3  Car.  16S. 
not  pass  by  the  lease  aforesaid,  and  the  said  words.     The  1  Leo.  191. 
words  are  four:  < commodities,  emoluments,  profits  and  L.374.'b.  AbuI 
advantages,'  to  the  prebend  belonging ;  all  which  four  ^'  ^^■'8»«- 
words  are  of  one  sense  and  nature,  implying  things  gain- 
ful, which  is  contrary  to  the  nature  of  an  advowson  regu- 
larly ;  yet  an  advowson  may  be  yielded  in  value  upon  a 
voucher,  and  may  be  assets  in  the  hand  of  an  executor. 
But  words  or  grants  shall  be  construed  according  to  a  rea- 
sonable and  easy  sense,  not  strained  to  things  unlikely  or 
unusual.     And  therefore  14  H.  8.  1,  if  a  man  grant  all  Pottsoe. 
his  woods  and  trees,  appletrees  will  not  pass.     And  20  sLeo.so.' 
Ass.  9,  conunon  in  gross  will  not  pass  by  the  words  terrea^ 
tenemental  paat.  et  paatur.^  yet  it  is  a  feeding  and  pastur- 
age ;  and  44  E.  3.  33,  an  appropriation,  nor  the  advowson 
of  it,  will  not  pass  by  the  name  of  an  advowson,  yet  an 
advowson  will  be  contained  under  the  name  of  a  tene- 
ment.    And  therefore  33  £.  3.  the  king  gave  license  to 
purchase  lands  and  tenements  in  mortmain  to  the  value 
of  an  hundred  shillings  allowed  for  advowsons,  and  the 
eBBoin  is  deplacito  terra.   And  15  EJiz.  Dyer  322,  advow- 
son passed  by  name  of  all  hereditaments  lying  where  the 
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[304  a]  cbiurch  lies ;  but  the  words  here,  cammodiiieSt  dLC.,  it  is  to 
'^'^'st^^^  be  understood  of  those  things  whose  nature  is  gainful  and 
commodious,  as  commons  of  feed,  estovers  and  the  like 
that  belong  to  land,  and  make  it  more  profitable  and  com- 
modious. And  therefore,  39  H.  6.,  the  king  granted  that 
monks  should  have  all  their  possessions  of  the  abbey  in 
the  vacation  for  their  sustentation  $  ruled  that  they  should 
not  have  the  advowsons,  because  no  sustentation  arose 
from  them.  (1) 

f  1)  By  a  deed  of  a  specific  piece  of  land,  carved  out  of  a  lai;^r  piece 
held  by  the  |^rantor,  with  *  all  the  prinle^  and  ai^mrtenaiices  there- 
unto  beloQffui;,'  a  way,  not  annexed  to  the  land  by  any  natural  or  legal 
necessity,  but  as  a  matter  of  ease  and  convenience  only,  does  not  pass. 
17  Mass.  443,  Grant  v.  Chase.  See  also  I  Boa.  4.  PuL  371,  WhaUey  v. 
*  Thompson. 

As  to  what  things  may  be  said  to  pass  as  appendant,  mypurtensnt,  or 
iaeident,  see  Bac.  Ab.  GraaU  3, 4. 


Lamb  v$.  Thompson. 

If  the  eoaditioii  of  an  obligation  be  that  the  obligor  shall  not  aaaiat  J.  S.  in  aoj  aait 
to  be  prosecuted  against  the  obligee,  jet  the  obligor  maj,  without  breach  of  the 
oonditiODy  join  J.  8.  in  ptoeeaitiiig  t  writ  oC  eirer  upon  a  jmdgsMnA  reoov«te4 
by  the  obligor  against  theia  jointly. 

Mich.  18.  Jac.       £i>Muin>  Lamb  bvought  BR  BOtiOD  of  debt  against  Ricb- 
foik!%^utt.40.   ^^^  Thompson,  upon  an  obligation  of  forty  pounds;  the 
rairi^'!'       condition  was,  that  if  the  said  Richaid  Tkompeon  shonU 
•  at  any  time  or  times,  after  the  making  ^of  the  said  oUiga* 
tion,  be  any  way  or  means  aiding  or  assisting  unto  Thom- 
as Elmy,  or  any  other  person  or  persons,  for  him  tbe  said 
Thdinas  Eimy,  in  any  action  or  actions,  soits,  Y^xations, 
troubles,  hinderanees  or  molestations,  to  be  eommenced 
or  prosecuted  against  the  said  Edmund  Lnmby  his  wile» 
children  and  assigns,  then  this  obligation  shaU  be  void. 

The  plaintiff  by  replication  assigns  for  breach,  that  he 
brought  an  action  of  trespass,  before  that  obligation, 
against  the  said  Elmy  and  the  defendant  Thompson,  and 
that  he  had  judgment  upon  it  for  eight  pounds  damages 
against  Elmy,  and  two  pence  damages  against  the  defend- 
ant, and  eight  pounds  cost  against  them  both  ;  and  that 
thereupon,  after  the  making  of  the  obligatioe,  ^hmj  mmi 
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the  defendant  brought  a  writ  of  error,  and  bo  hindered     [304  h] 

him  of  the  execution  upon  his  judgment  3  whereupon  the     ^-•''^/^^ 

defendant  demurred ;  and  it  was  judged  for  him  that  it 

was  no  breach;   for  though  the  defendant  might  bind 

himself  not  to  bring  a  writ  of  error,  es^pressly,  yet  upon 

such    general    words  as  these  are,  whereupon   the    law 

may  make  construction,  it  shall  nerer  enforce  it  so  i  for 

the  apparent  sense  of  the  condition  is,  that  he  should  not 

maintain  Elmy  in  any  his  proper  suits  against  the  plaintiff, 

which  is  just  and  reasonable ;  but  it  hath  no  reason  that 

he  should  be  barred  to  defend  himself,  by  joining  with 

Elmy,  against  unjust  proceeding  of  the  plaintiff  against 

him  :  and  therefore  if  the  plaintiff,  after  verdict  against 

Elmy  and  the  defendant,  should  have  released,  and  yet  scr.in.  6Co. 

have  taken  judgment  and  execution,  the  defendant  might 

have  joined  with  Elmy  in  an  audita  querela;  for  it  is  his 

own  defence  against  an  unjust  suit,  and  so  is  this  writ  of 

error. 


PoLAKD  1M.  Mason.  [305] 

Cue. 
The  word*,  *  I  dmge  liiii»wilh  fUnnj  &r  taking  motmy  •»!  of  tfie  pocket  ofH. 
S.'  are  not  actionable. 

Poland  brought  an  action  of  the  case  against  Mason,  pwoUs.  Hut- 
for  saying,  *I  charge  him  (meaning  the   plaintiff)  with  ca.'i  Roll.  73. 
felony,  for  taking   money  out  of  the  pocket  of  Henry  }  Ro^^i^l^j  ^^ 
Stacy.'     Upon  not  guilty,  the  verdict  was  found  for  the  ^  ^^^ 
plaintiff,  yet  the  judgment  was  given  against  him.     The  m. c.  '.'charge 
reason  was  double  :  he  doth  not  affirm  that  he  is  a  felon,  ny/  Latch.  175. 
but  he  doth  only  say,  that  he  doth  charge  him  with  felony,  2^^/312/315, 
which  he  may  lawfully  do  in  some  case,  though  he  did  g^;  (^.,^0;^. 
not  the  fact ;  as  if  a  felony  were  done,  and  the  common  p^  j^^; 
fame  were  that  he  did  it,  any  one  that  suspects  him,  may  ^Htie'api. 
charge   him   with   it.      The  other   reason  was,  because 
these  words  single  do  but  suppose  it  felony,  and  that 
whereby  he  would  warrant  the  words  is  laid  down,  which, 
for  ought  appeareth  to  the  court,  might  be  but  a  trespass. 
And  though  he  chargeth  it  to  be  a  felony,  yet,  in  ambigui- 


Aat.77. 
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ities,  the  court  shall  follow  the  mildest  sense  ;  as  in  the 
case,  'he  is  a  thief,  for  he  hath  stolen  my  trees;'  jet 
there  is  stealth  both  in  the  words,  and  in  the  reason  of 
the  words.  (1) 

(1)  See  anie  ptge  6,  n.  (1.) 


PoWEL.   V$.    WiNDE. 

Port.  986.  m.e.  PowEL,  an  attorney,  brought  an  action  upon  the  case 
s.  Hirticyhgth  against  Winde,  for  these  words ;  '  I  have  matter  enough 
■gu]Mt^Sm7  ftgc^inst  him,  for  M.  Hartley  hath  found  forgery  against 
^^*  *him,  and  can  prove  it  against  him.'     And  it  was  judged 

against  him  ;  for  there  was  no  certainty  whereof  the  for- 
gery was.  (1) 

(1)  Fide  ante  p.  a  n.  (1.) 


Strede  vs.  Hartlet. 

Vime  from  town,  iartMd  of  maiior.  (1) 


(1)  Fide  ante  p.  5,  Crow  ▼.  Edwards,  and  Dole. 


Clerke  vs.  Wood. 

Vtnie.  (1) 


(1)  Fute  Crow  T.  Edwards,  tnd  note,  ante  p.  5. 


P  «Qg  ,  Wright  vs.  Gerrard  &  al. 

ortjtiMi. 
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[312] 
KiBBET  v$.   Lee.  v^->/-^^ 

A  eoveuAnt  to  itaiid  Mued  to  oms,  eoDtains  s  power  of  ravocation  bj  any  writing 
sealed  in  pretence  of  three  witnenet ;  a  last  will^  to  ezecated|  is  a  Talid  revo- 
cation ;  and  the  eetate  paeiet  to  the  devisee  by  the  will;  aa  a  witty  and  not  ai  a 
declaration  of  new  uses  npon  the  old  coTenant 

A  power  of  reTocstion  is  to  be  constroed  libeially,  and  the  eieention  of  it  favor- 
ably ;  bat  all  the  forms  and  circnmstances  prescribed  most  be  obaerred. 

Thomas  Kibbet  brought  an  ejections  firma  against  Midd. 
George  Lee,  for  certain  lands  in  Huntington,  of  the  de-  77  iTs^^p. 
mise  of  Thomas  Lee.  Upon  issue  not  guilty,  the  jury  p^;,?sJ9^^' 
found  that  George  Lee,  father  of  the  lessor  and  of  the  ^  ^^•^  **^' 
defendant,  did,  by  indenture,  covenant  to  stand  seised  of 
the  lands  in  question,  to  the  use  of  himself  for  life,  and 
after  bis  decease,  to  the  use  of  George  Lee,  his  son  and 
heir,  which  is  now  the  defendant,  and  the  heirs  of  his 
body,  the  "remainder  to  his  own  right  heirs.  *  Provided, 
nevertheless,  that  if  George,  the  father,  should  at  any 
time  during  his  life,  be  minded  upon  any  occasion  to 
make  void  or  change  the  uses,  that  then  it  should  be 
lawful  for  him,  being  in  perfect  health  and  memory^  by 
writing  under  his  hand  and  seal,  and  by  him  delivered  in 
the  presence  of  three  credible  witnesses,  to  declare  that 
his  will  and  pleasure  is,  that  the  said  uses,  or  any  of  them, 
should  be  altered  or  made  void ;  and  that  then  and  from 
thenceforth  the  said  uses  shall  be  void,  and  the  said 
George,  the  father,  and  all  other,  shall  stand  seised  to 
such  uses  as  by  such  writing  shall  be  limited.  And  then 
they  find,  that  George,  the  father,  made  his  last -will  in 
writing,  under  his  hand  and  seal,  and  thereby  did  devise 
the  said  tenements  to  Thomas  Lee,  the  lessor,  and  the 
heirs  of  his  body,  and  for  want  of  such  issue,  to  his  son 
George,  in  tail,  the  remainder  to  his  daughter  in  fee ;  and 
that  the  same  last  will  was  sealed  and  delivered  in  pres- 
ence of  four,  (naming  them,)  being  credible  witnesses ; 
and  then  George  Lee,  the  father,  died,  and  Thomas  Lee, 
the  younger  son,  entered,  and  made  the  lease,  upon 
whom  the  defendant,  George  Lee,  entered,  and  ejected 
him :  et  sij  fyc.  And  hereupon  judgment  was  given  for  Judgment. 
the  plaintiff,  by  myself,  Warburton,  and  Winch ;  Hutton 
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[312  a]     only  differing ;  the  sole  main  question  being,  whether  a 

^^^^^^^^     revocation  actual,  or  an  act  implying  so  much,  maj  be 

The'ioie  main  made  by  Will,  by  force  and  within  the  meaning  of  thiM 

oiMstion. 

proviso. 

Wbetiier  an  And  it  was  agreed,  first,  that  though  the  verdict  did 

actual  raTOC^ 

tioB  may  be  DOt  find  that  Georgc,  the  father,  was  in  perfect  health 
afonwdwo-  *  and  memory,  yet  that  was  well  enough;  for  it  shall  be 
p!^.'^^  presuBied,  except  the  contrary  be  showed.    And  so  for 

the  presence  of  suflicient  and  credible  persons*  Other- 
wise, if  it  were  in  the  presence  of  sufiicient  subsidy  men. 
10  Co.  143.  b.  Next,  it  was  agreed,  that  all  forms  and  circomstancea 
prescribed  must  be  observed ;  as  here  it  must  be  by  writ- 
ing) signed,  sealed  and  delivered  in  the  presence  of  vnU 
nesses,  til  mtpra;  which,  though  they  be  not  all  requisite 
in  a  will,  as  it  b  a  will,  yet  aa  it  is  a  revocattoa  wilhiB 
this  promso^  it  must  have  them.     Scroop's  case. 

Now,  though  this  be  true,  it  is  to  be  understood  of 
fornix  and  cireumatancos  that  are  expressed,  and  aot  im- 
agined. 

Now  then,  here  the  will  is  a  writing  undet  hand  and 
seal,  and  delivered  in  the  ptesence,  &c.;  so  all  the  express 
circumstances  are  observed. 

Against  which  it  was  said  by  my  brother  Hutton,  that 
it  ifl  to  be  understood  of  a  deed,  according  to  vulgar 
speech,  and  the  rather,  because  in  such  clauses  the  last 
will  is  especially  mentioned. 

And  lastly,  that  the  clause  is,  that  from  henceforth, 
that  iBf  (say  they)  from  the  sealing  and  delivering,  tbe 
old  uses  shall  be  void,  which  cannot  be  in  ease  of  a  will, 
which  is  ever  revocable,  and  takea.no  etht^i  till  death* 
nor  in  this  case,  which  was  so  far  agreed. 

But  it  was  answered  by  the  court,  and  so  resolved^ 
though  revocations  must  observe  the  circumstances  that 
the  owner  imposeth  upon  himself,  as  hath  been  said,  yet 
no  more  shall  be  imposed  upon  him,  but  his  power  shall 
Co.  L.  237.  a.  be  taken  favorably,  aB  agreeable  to  natmre,  that  evesy 
man  have  free  power  over  his  own  ^  which  is  the  season 
[313]  ^^i  iiie  latter  act,  that  cannot  stand  wilh  the  former 
uses,  is  construed  a  revocation,  though  accocding  to  the 
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eipresB  word  and  vulgar  lenie  it  is  none.     Scroope's  and     [313  a] 
Fita  Williams's  case.     Also,  where  a  condition  dispensed    v-^^v^^w 
or  extinct  in  part,  extinguishes  wholly,  as  being  odious  eco. 32. a.' 
in  law,  the  case  of  revocation  is  clean  contrary ;  for  if  ^^  ^^'  *^'  * 
the  power  extend  to  one  hundred  acres,  and  I  make  a  q^I;^'^^* 
feoffinent  of  ten,  I  may,  nevertheless,  revoke  for  the  rest. 
So  the  power  of  revocation  is  to  be  taken  liberally,  and 
the  execution  of  it  favourably.     Now  then  for  the  clauses 
<then  and  henceforth,'  they  are  surplusage,  and  of  no 
force.     For  the  power  of  revocation  is  perfect  and  com- 
plete before  they  come  to  those  words,  in  these  words, 
'that  if  it  be  his  pleasure  to  revoke  them,  he  may,  by  his 
writing,  dec.  declare  them  void;'  and  then  words  needless 
shall  not  impeach  a  clause  certain  and  perfect  without 
them.     And  yet  further,  being  truly  considered,  there  is 
no  repugnancy  in  them ;  for  my  meaning  is,  that  he  shall 
have  power  to  declare  them  void,  according  to  his  pleas- 
ure, that  is,  according  to  the  nature  of  his  declaration  in 
law,  which,  in  case  of  a  will,  is  from  his  death,  or  accord- 
ing as  he  shall  expressly  appoint  the  time.     And  there- 
fore, if  in  this  case,  George  Lee,  the  father,  had  made  a 
simple  writing  of  declaration,  and  not  in  the  manner  of  a 
deed,  to  any  certain  person,  that  his  uses  shall  be  void, 
and  had  signed,  sealed,  and  delivered  it  in  the  presence 
of  three  credible  witnesses,  and  had  either  in  the  body  of 
the  deed,  or  verbally,  declared,  that  it  should  take  effect 
upon  an  hundre<I  pounds  paid,  or  at  bis  death,  and  not 
before ;  that  this  revocation  should  be  good,  and  yet  shall 
not  take  eifect  from  the  making,  but  from  the  time  appoint- 
ed within  these  words,  '  then  and  from  henceforth ; '  where- 
of it  follows,  that  the  former  estates  being  revoked,  the  will 
is  good  for  the  whole,  working  as  a  will,  which  maintains 
the  judgment.      But   if  the  land   had   been  holden  by 
knight  service,  and  the  devise  to  a  stranger,  it  could  have  ^  ^o- 1^-  «• 
carried  but  two  parts  as  a  will,  and  by  force  of  the  deed 
of  the  covenants  it  could  carry  nothing  to  a  stranger; 
and  if  the  land  had  been  so  holden  and  devised  to  the 
son,  as  it  is  here,  it  can  carry  but  two  parts  as  a  will,  and 
I  doubt  it  could  not  have  carried  all  as  a  declaration  of 
61 
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[313  6]     new  uses,  upon  the  power  of  the  covenant ;  for  since  this 

^'^"'''^^     devise  (if  it  should  work  so)  cannot  take  effect  during  the 

life  of  the  devisor  and  covenantor,  it  amounts  to  no  more, 

than  as  if  a  man  should  covenant  that  after  his  death,  his 

Ct.  EI.  iss.      ^^^^  should  stand  seised  to  the  use  of  his  younger  son, 

SwinbisK.'      which  I  hold  to  be  void.  (1) 

(1)  See  3  East  410,  Hawkins  &  aia.  y.  Kemp.  Where  the  nature  of 
the  instrument,  by  which  a  power  is  directed  to  oe  execoted,  is  specified, 
It  must  be  adopted.  Therefore,  where,  in  a  declaration  of  uses  in  a 
common  recovery,  they  were  declared  to  be  to  such  persons  as  ji,  and 
B.,  by  any  dud  or  deeaSf  sealed  and  delivered  by  them  in  tho  presence 
of  two  or  more  credible  witnesses,  shoi^d  jointly  appoint ;  and  in  case  df 
the  death  of  either  of  them,  then  as  the  survivor  of  them,  by  any  dted  cr 
deedSf  to  be  executed  as  aforesaid,  should  appoint ;  and  the  survivor,  by 
his  unU  duly  executed,  devised  the  land ;  it  was  held  that  this  was  not  a 
valid  execution  of  the  power,  because  it  was  reserved  to  be  executed  by 
deed^  which,  in  the  understanding  of  the  law,  has  a  technical  significa- 
tion, to  which  a  wiU  is  in  no  respect  applicable.  But  if  the  term  wriiing, 
instrument^  or  other  term  of  general  comprehensive  meaning  had  been 
used,  it  might  have  been  executed  by  will.  Cowp.  960,  Darlington  v. 
Pultney.  See  also  5  T.  R.  567,  Doe  v.  Cavan.  Cmise's  Dig.  titDeed. 
ch.  16.  8. 11  &  seq.  Post  348,  Earl  of  Ormond's  case. 
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Lindi  wei«  demised  by  indenture  to  T.  H.,  habendtim  to  the  laid  7*.  H.  and  tiifve 

other  penoDB,  ntcetttivdy :  held,  that  no  one  conld  take  immediately  bat  71  H. 

__  because  he  was  the  only  party  to  the  deed;  and  that  the  othen  conld  not  take  hy 

way  of  joint  remainder,  on  aeconnt  of  the  word  mrcetnw/y ;  nor  in  succeation, 

on  account  of  the  nncertainty  who  ahould  take  fizat,  and  who  ahould  follow. 

uSaMc^'         Thomas  Windsmobe,  lessee  of  Edward  Long,  plaintiff, 
R38**Cr^'  ^^^  Nicholas  Hobart,  defendant,  in  ejedione  fimuCf  for 
67.  s'cr.  164. '  land  in  Polsholt,  in  Com.  Wilts.    Issue  not  guilty.    It  was 
907^  910.  Mo.    found  by  a  special  verdict,  that  William  Lord  Sturton  was 
^'t.  3i4.^'co.  seised  in  fee,  and  that  24  Maiiy  8  H.  8.  per  quoddam 
Y^L  ^  **  **•     scriptum  auum  indentatum,  sigUh  suo  aigiUaiufn,  dimisU 
cuidam  Thonue  Hobart  tenementa  prad.j  habend.  eidem 
TKanuB,  eiprafato  JVicolao  Hobart ^  ac  quibuadam  Johanni 
Hobart  €t  Henrico  Hobart,  JUiiapradict.  Thonut,  proter- 
mino  vita  eorum  et  dlterius  eorum,  aucceseive,  ditdius  viven- 
tium.      William  Lord  Sturton  granted  the  reversion  to 
Thomas  Long  and  his  heirs,  who  devised  the  reversion  to 
Edward  Long,  the  lessor,  in  tail,  and  died ;  Thomas  Ho- 
bart and  Henry  Hobart  died,  and  Nicholas  and  John  sor- 
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viv#d  ;  and  the  lessor  entered,  and  made  the  lease  to  the    [313  c] 
plaintiff,  and  the  defendant  entered.  v-^-v^^ 

And  in  this  case,  judgment  was  given  for  the  plaintiff,  judgment. 
after  long  debate,  and  upon  great  consideration  ;  whereof  i^ts! b!' «Ro. 
the  reasons  were,  first,  that  none  could  take  by  the  deed  fgl^i^^'J; 
immediately,  but  Thomas  Hobart,  because  he  was  only  pi^wd^'b 
party  to  the  deed,  and  the  rest  not  named,  but  by  the  ^^^'^j^'^ 
habend.;  then  they  cannot  take  but  by  the  way  of  rem.,  Vausfa.264. 
which  cannot  be  joint,  because  of  the  words  succeasivey  ej?.  Po.  su/' 
^c.     And  in  succession  they  cannot  take,  for  the  uncer-  ^^^-^^^^^^ 
tainty  who  shall  begin,  and  who  shall  follow ;  which,  in 
the  case  20  £1.  Dyer  163,  is  ascertained  by  the  clause 
8ucce98%ve  sUui  nandnantur  in  charta.  (i) 

(1)  As  to  the  office  o^the  habendum  in  a  deed,  vide  anteotige  170,171. 
Cruise's  Dig.  tit  33.  ch.  90.  sec.  69,  70.  Its  general  office  is  to  limit 
the  certainty  of  the  estate  granted.  Therefore  no  person 'can  take  an 
immediaie  estate  by  the  hdlSndum  of  a  deed,  where  he  is  not  named  in 
the  premises ;  for  it  is  by  the  premises  that  the  thing  is  really  granted. 
A  stranger  to  the  deed  may  take  by  way  of  remainder,  but  he  cannot 
take  any  present  estate  in  possession.  Co.  Lit  231.  a.  If  no  name  what- 
ever be  mentioned  in  the  premises,  then  a  person  named  in  the  habendum 
may  take  a  present  estate;  bat  if  the  thin^  granted  be  only  in  the  haben- 
dum and  not  in  the  premises,  the  deed  will  not  pass  it  Btiep.  Touch. 
75.  Aiae  may  be  declared  in  the  habendum  to  a  person  to  whom  no 
eeiaie  is  granted  in  the  premises.  13  Co.  54,  Sammes'  case.  3  East  115^ ' 
Spyye  ▼.  Topham.  Where  no  estate  is  expressed  in  the  premises,  the 
habendum  may  frustrate  and  make  it  void ;  butif  the  habendum  be  repug- 
nant and  contrary  to  the  premises,  the  habendum  will  be  void,  and  the 
grantee  will  take  the  estate  given  in  the  premises.  Com.  Dig.  Faii 
(£.'  9.)  A  deed  containing  in  the  premises  no  words  of  gramt^  may  be 
sufficient  to  pass  an  estate  in  fee,  such  appearing  to  be  the  intentioo 
from  other  puts  of  the  deed.    1  Mass.  319,  Bridge  v.  Wellington, 


Greenwood  vs.  Tyleb.  [^^4]  I 

Error. 
By  indentue  between  A,  and  B.  linds  are  demised  to  B.  and  C.  hit  wife,  and  D,  \ 

their  dau^tor,  hmbendmm  to  them  et  eonm  dtuiiut  vwenti,  mcct9ti»€,  ipc.   The  { 

bnsbuid  alone  tafcea  an  eatate  for  hit  life.    8tmb,  I 

Now  this  term,  Mich.  18.  Jacobi,  by  a  writ  of  error  out  J^;^^ 
of  the  king's  bench,  came  this  cause  before  us.  Robert  *  J^-^-  366.' 
Greenwood  brought  an  efeetiane  firma  against  John  Tyler,  ».  Ant.  sfs.  | 

of  lands  in  Box  in  the  said  county ;  and  upon  issue  not  I 

guilty,  a  special  verdict  was  found,  que  Anthony  Long  et 
Alice  sa  femme  fueront  seisi  in  fee,  in  droit  Alice,  del  dits 
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[314  a]     tenements  in  que,  &c.  et  sic  seisit.,  20  Aug.  anno  2.  E*  6. 
^"^"V'"^      un  indenture  fuit  feit  enter  le  dit  Anthony  Long  et  Alice^ 
sa  femme,  *del  un  part,  et  un  John  Fisher  del  auter  part, 
per  que  les  dits  Anthony  Long  et  Alice,  sa  femnie,  deiiuse 
et  lease  al  fanne,  per  indenture,  al  dit  John  Fisher  et  Anne, 
sa  femme,  et  Johanne,  lour  file,  les  dits  tenements  in  le 
,    count  mentioned.     Habend.  les  dits  tenements  al  John 
Fisher  et  Anne,  sa  femme,  et  Johanne,  lour  file,  et  eorum 
diutius  viven.,  successive,  a  festo  S.  Michaelis  Archangeli, 
donque  prochein  ensuant  le  date  del  dit  indenture,  usque 
le  fine  et  terme  de  lour  vies  naturall,  rendant  proinde  an- 
nuatim,  durant.  vitis  suis,  ut  prsedict.  est,  le  yearly  rent  de 
13s.  4d.  ovesque  un  harriot  de  lour  best  animal,  post  eo- 
rum decessum  sive  exitum  ( Anglice  going  auty)  cujuslibet 
eorum :  ove  covenant  de  part  John  Fisher  et  sa  ^mme, 
et  Johanne,  lour  file,  de  payer  touts  free  rents  et  autres 
charges  and  duties  issuant  hors  de  ceste  terre,  durant  lour 
vies,  ut  profertur,  apres  le  feast  de  S.  Michael  avanldit: 
et  dit  Anthony  Long  et  Alice,  sa  femme,  delivered  seisin 
in  person  al  dit  John  et  Anne,  sa  femme,  et  Johanne,  lour 
file,  solonque  le  forme  et  effect  del  dit  indenture.     An- 
thony Long  morust,  et  apres  Alice,  sa  dit  femme,  received 
le  rent  del  dit  John  Fisher ;  et  puis  ceo  les  dits  John  Fish- 
er et  Anne,  sa  femme,  morust,  et  Johanne,  lour  file,  enter ; 
apres  que  la  dit  Alice,  puis  sa  acceptance  del  dit  rent, 
enfeoffa  Henry  Long,  in/eCy  sous  que  le  defendant  claims. 
Et  la  dit  Johanne,  la  file,  que  est  unc.  in  vie,  prist  a  baron 
un  Anthony  Tyler,  et  ils  lessant  al  dit  Robert  Greenwood, 
prout  in  the  count  del  ejectione  firmsB,  per  que  le  dit 
Robert  Greenwood  fuit  possesse,  tanque  fuit  eject  per  le 
dit  John  Tyler ;  surque  fuit  adjudge  in  banc  le  roy  pur  le 
dit  Robert  Greenwood,  le  plaintiff  in  le  ejectione  finne  ;  et 
sur  ceo  le  defendant,  John  Tyler,  port  bre.  de  error. 
En  banc  le  roy,  sur  grand  debate  de  le  cause,  (uerunt 
1.  Attorney,  or  ccux  poiuts  rosolvcs,  com  fuit  report  a  nous. 
mai^suVery         1  •  Quc  Ic  Hvcry  et  scisiu  fait  per  Anthony  Long  et  sa 
the^dlSJ/2  Cr.  femme,  in  person,  puis  le  feast  de  S.  Michael,  secundum 
96^2^10.^^.   fonnam  charts, fiiit  bon ;  auterment ust este  si  le  livery  de 
?Cr.S;M;     ®®^^*"^  "®^  ^^  ^^^  P^^  attorne,  solonque  le  case  de  Buckler 
388.     '    '      et  Harvey,  2  Reports,  fol.  56,  ou  devant  le  feast. 


Grbcnwood  v3*  Ttleb.  485 

2.  Q,ne  Anne,  femme  de  lohn  Fisher,  el  Johftnne,  lour    [314  6] 
file,  ne  puissoit  prender  joynt  estate  ove  John  Fkher,  per     ^-^-v^^ 
le  dit  indenture  de  lease,  eoque  le  dit  Anne  et  Johanne  ne  t  Cr.  163, 664.. 
feuT.  parties  al  dit  indenture ;  solonque  le  case  de  Winds- 
more  et  Hobart  donque  cited. 

3.  Et  que  John  Fisher  ne  prendra  ascun  greinder  ®b-  ^  ^  ^. 
tate  que  pur  sa  vie  demesne,  et  nient  per  les  vies  de  luy  R.366. 
mesme,  Anne,  sa  femme,  et  Johanne,  lour  file,  eoque  ils 
deux  fuer.  intend  de  prender  estate  al  eux  mesmes,'  et  pur 

ceo  lour  nosoaes  ou  vies  ne  ferr.  limitation  ou  increase 
del  estate  del  John  Fisher,  contra  al  intention  del  fait. 

4.  Et  tamen  le  fait,  in  les  premises  et  in  le  habend.,  ne  4. 
serra  atiterment  void  quoad  le  dit  Amie  et  Johanne,  ttes 

que  le  fait  al  eux  donera  estates  en  remainder,  perforce 
del  parol  *  successive,'  limit  al  eux  in Je  habend.  devant  le 
estate  pur  lour  3.  vies  en  ceo  mention.  Issuit  que  le  suc- 
cessive la  va  a  distinguish  lour  several  estates  et  succes- 
sive possession,  I'un  puis  Tauter,  successive,  solonque  le 
case  20  Eliz.  fo.  361.  Dyer. 

Et  en  ceo  de  varier  del  le  successive  in  Windsmore  et  Metme  ct. 
Hobart's  casBj  eo  que  la  landenture  fuit  fait  inter  William  Dy!^?'!^'  ^' 
Lord  Sturton  de  Pun  part,  et  Tho.  Hobart  del  auter  part,  |Lii)!1*' 
et  pur  ceo  le   dit  William    Lord  Sturton   lessa  al  dit  ys^^to*^!*  * 

'^  9  Cr.  68.  Ant. 

Tho.  Hobart,  habend.  al  dit   Tho.  Hobart,  et  Nicholas      [316] 
et  John   et    Henry  Hobart,    pro  termino  vitae  eorum  et  oi^^;  ^' 
alterius  eorum  successive  diutius  viventis. 

Pur  que  la  le  successive  apres  les  joynt  vies  limit  ne 
extend  a  lour  persons,  mes  le  limitation  (de  successive 
diutius  viven.)  apres  joint  estates  pur  vies  limit  ore  mre. 
que  Testate  continue  si  longe  come  ^scun  de  eux  vive,  et 
nemy  pur  divider  les  estates ;  mes  in  le  principal  case  icy 
le  limitation  est  habend.  al  eux  3.,  nosmant  eux,  et  eorum  so. 566. 
diutius  viven.,  successive,  que  extend  al  lour  persons  pur 
terme  de  lour  vies  :  issint  le  successive  isteant  devant  le 
limitation  de  ascun  estate  issuit  est  placed  pur  divider 
Testate. 

Ideo  in  le  case  de  Windsmore,  ceo  ne  fait  lour  estate 
several,  quia  nest  limit  al  ceo  ;  mes  autrement  serra  en  cest 
case  en  variance  potius  que  ceo  serra  al  eux  un  void  limi- 


486  Elvis  tfs.  Archbishop  or  York  Sl  als. 

[315  a]  tation ;  solonque  ropinion  de  Justice  Sanders  in  Coltherst's 
^-•^v^*-'  case,  Com.  fo.  29.  sur  le  livre  de  17  E.  3.  fo.  29.  et  18  E. 
3.  fo.  59.  et  39  Ass.  plac.  20.  on  le  heyre  priest  per  voyde 
rem.,  quia  impossible  sur  le  fait  de  prender  estate  in 
possession. 
2^.565.  Aat  But  .in  debate  of  this  case  upon  the  writ  of  error,  we 
were  all  of  opinion,  that  there  was  no  material  difierence 
between  Windsmore's  case  and  this,  so  that  the  judgments 
could  not  stand  both  together.  And  therefore  we  advised 
the  defendant  to  compound  with  the  plaintiff,  in  the  writ 
of  error.  (1) 

(1)  See  the  report  of  this  case  in  kind's  bench,  Cro.  Jac.  563.    See 
also  the  note  to  the  preceding  case  oiWrndeanoge  v.  Hobait 


153. 


[326] 


Elvis  va.  Archbishop  of  York  &  als. 

Of  adTowaons,  ftutrt  impedit,  4*c. 


[324]  Darct  &  al.  V8.  Leigh  &  als. 

What  ofieneea  are  of  atar  chamber  jariadiction. 


Steed  vs.  Hartley. 

Vune  from  town  inatead  of  manor.  { 1 ) 


(1)  See  ofile^p.  5.  Crow  v.  Edwards,  and  note. 


Clerk  vs.  Wood. 

VSflK.  (1) 


(1)  See  Cxow  v.  Edwards,  anU  p.  5.  and  note. 


Reynolds  vs.  Buckle.  Poland  vs.  Mason.  487 

[326  a] 
Reynolds  vs.   Buckle.  v-^-v^w/ 

In  debt  for  mt,  the  defendant  pleads  aa  adry  hj  the  pbiatUT,  withoat  tTerring  an 
expnUiam,  and  held  good  after  rerdict 

IjfTKR  Reynolds  and  Buckle  in  an  action  of  debt,  the  scr. sit.  Tei. 

^  SSS.    ilnte  T7. 

plaintiff  declares  upon  a  demise  for  rent.  Ante  69.  us. 

The  defendant  pleaded,  that  before  the  rent  due,  the  6  Co.  43' Pop. 
plaintiff  did  enter  upon  him,  but  did  not  say  that  he  did  }  LeoTuo?'' ^' 
expel  him  or  hold  him  out,  and  so  issiie  was  taken  nan 
iniraviif  and  found  for  the  defendant,  and  judgment  was 
given  for  him;  for,  though  the  plea  in  bar  was  insufficient, 
yet  the  verdict  was  full  to  the  issue.  (1) 

(1)  Vide  ante  p.  190,  Dorrel  ▼.  Andrews,  and  note.  See  aleo  1  Saund. 
228.  n.  (1.)  as  to  what  defects  are  aided  by  verdict  at  coimiion  law,  and 
what  by  stat  of  jeofails. 


Poland  vs.  Mason. 

[Thia  eaae  ia  omitted  hefe^  becanae  it  ia  reported  more  at  large,  ante  p.  306.] 


Powell  vs.  Winde.  [327] 


[This  case  ia  omitted  here,  aa  the  aame  caae  ia  reported  almoat  in  the  aame  worda, 
ante  p.  306.] 


Nevill  vs.  Yarwood. 

Informatiofl  for  unlawAiUj  itaing  a  trade  ia  local,  by  Stat.  31.  Elia. 


Sherlet  vs.  Underhill. 

A  judgment  rendered  by  the  jaaticea  of  aaaiie  may  be  amended  in  the  C.  R. 


488  Soar  vs.  Lawcs. 

[327  a] 


Debt 


BcoT  110*  Lawbs. 

la  MM  action  of  4b^  qm  ttm,  1h»  d«feiid«iit  MMt  plMd  ttat  1m  dathnotowe  ijbc 
king  and  the  plaintiff;  and  if  he  pleadi  thai  be  datk  mM  ow«  Ihs  fUtdig,  omA- 
ting  the  king,  it  will  be  bad,  even  after  ▼erdict. 

*th$  ■tatttte  of  jeofaila  doe^not  extaiid  to  penal  atatatM. 

Scot  brought  an  action  of  debt  against  Lawes,  clerk, 

npon  the  statute  of  21 R.  8.  The  writ  was  pracipe  WiBidmo 

Lawes  quod  teddat  nobis  ei  JoHatmi  Scot^  qui  tarn  pro 

nobis  quampro  seipso  sequiiur^  110  {.  quos  nobis  eipra- 

faio  Johanni  debet^  fyc. ;  and  declares  for  taking  to  farm 

sixty  acres  of  land,  and  holding  the  same  six  months,  per 

quod  actio^  fyc.  for  sixty  pounds  ;  and  further  for  taking  to 

farm  other  lands,  and  holding  the  same  five  months,  per 

ftiod  actiOf  fyc^  for  fifty  pounds.     The  defendant  pleads 

quod  ipse  non  debet  prafato  Johanni^  qui  torn,  ^c,  prtBd. 

one  hundred  and  ten  pounds,  nee  aliquem  inde  denariumj 

in  forma  qua^  fyc. 

[328]  Whereupon  issue  :  and  the  jury  found  that  the  defend- 

2  do.  663.       ant  did  owe  thirty  pounds,  and  for  the  rest,  quod  non  debet. 

Hendon,  in  arrest  of  judgment,  took  two  exceptions. 

1.  First,  that  the  verdict  expresses  not  for  which  farm,  nor 

for  which  of  the  months,  the  thirty  pounds  were  due. 

This  exception  was  not  regarded  by  the  court,  because 
the  demand  and  issue  was  for  one  hundred  and  ten  pounds, 
in  general,  though  it  had  been  formal  to  have  distinguish- 
ed better. 
2  The  second  exception  was,  that  the  defendant  hath  not 

answered  the  writ  and  declaration  ;  for  the  plea  ought  to 
have  been  as  the  demand  is,  quod  ipse  non  debet  dicto 
Domino  Regi  etprafato  Johannit  qui  tam^  Sr^.;  which  the 
court  regarded,  the  rather,  because  the  statute  of  jeofails 
excepts  penal  statutes.  (1) 

(1)  See  Tidd's  Practice  839.  1  WUson  125,  Wynne  v.  Middleton. 
1  Str.  136,  Philips  v.  Smith.  2  Str.  1227,  Wynne  v.  Middleton.  Cowp. 
392,  Atcheson  v.  Everitt  2  T.  R.  707  ,  Goff.  q.  t  v.  PopplcwelL  Doug. 
109,  Richards  q.  t  v.  Brown.  4  Mass.  437,  Livermore  v.  Boswell.  7  Mass. 
62,  Davis  v.  Saunders.  1  Msjbs.  50,  Hamilton  v.  Boiden.  17  Johns.  346, 
Low  q.  t.  V.  Little.  7  T.  R.  51,  Maddock  v.  Hammett,  as  to  what  defects 
are  cured  by  verdict,  and  what  amendments  may  be  made  in  penal  ac- 
tions. 


Hughs*  Case.     Badham's  Case. 


Hughs'  Case. 

Prohibition  liei  for  proceeding  against  a  connsellor  for  wordf  apoken  in  court,  in 
daftnce  of  hit  client,  thong^  not  directly  to  the  iatue. 

Sir  Thomas  Hughs,  of  Gray's  ioiiy  prayed  a  prohibition  Prohibition. 
by  Henden,  serjeant,  because  he  being  of  counsel  with  iK^lar.styi! 
the  defendant  in  an  action  upon  the  case,  for  saying  the  p^'^^.^; 
plaintiff  had  murdered  three  children,  whereunto  the  de-  ^'^JS;  m^ 
fendant  pleaded  not  guilty,  and  at  the  trial,  Hughs,  to 
extenuate  the  damages  for  his  client,  did  urge  and  press 
the  fact,  to  make  the  matter  probable,  so  far  as  might  tend 
to  the  defamation  of  the  plaintiff.     And  because  it  was  in 
his  profession,  and  pertinent  to  the  good  and  safety  of  his 
client,  though  it  were  not  directly  to  the  issue,  a  prohibi- 
tion was  granted.  2  Cro.  90. 

(1^  An  action  for  defamation  will  not  lie  against  a  couneellor  for 
woras,  spoken  by  him  as  counsel  in  a  cause,  which  are  pertinent  to  the 
matter  in  question.  1  Bam.  &  Aid.  $23%  Hodgson  ?.  Scarlett,  where  the 
law  on  this  subject  is  fully  discussed. 


Badham's  Case. 

The  name  of  a  juror,  upon  the  writ  and  panel,  may  be  amended  after  Terdict,  by 
affidaviti. 

EjECTjojifE  fimue^  by  Badhun,  of  the  demise  of  Benjamin  E^ctione. 
Crockley,  for  land  in  Gloc.     The  defendant  pleads  not  663. 6  Co*.  43.  * 
guilty;  and  process  continued  against  the  jury,  till  a  writ  Im''  "^'*^^' 
oi  distringas  cum  octo  talihus  was  awarded,  return,  octabis 
HUlar.  17  Jac. ;  at  which  day  Richard  Tripets,  of  Dersly, 
was  returned  one  of  the  tales,  and  the  jury  made  default ; 
whereupon  a  distringas  cum  sex  talibus  was  awarded, 
return,  mense  PascIuB,  18  Jac.    And  at  the  return,  Richard 
Tripets  was  named  as  well  in  the  writ  of  distringas  as  in 
the  panel  taks,  and  by  that  name  was  sworn  with  eleven 
more  ;  and  verdict  given  for  the  plaintiff.     And  upon  ex- 
ception taken,  the  court  required  proof  that  it  was  the 
same  person.     And  at  last  the  under-sheriff  of  Glouc.  that 
made  the  return,  but  was  now  out  of  his  office,  (a  new 
62 


490  Clanricka&d  vs.  Lisle. 

[328  b]  sheriff  being  chosen,)  toward  the  end  of  Mic.  term,  16 
^'^^"v^"^^  Jac,  deposed  in  court,  that  he  knew  not  the  man,  neither 
that  he  was  one  of  the  twelve  that  gave  the  verdict ;  but 
yet  affirmed  that  there  was  a  Rich.  Tipets,  of  Dersly,  in 
his  freeholder's  book,  but  no  Tripets  ;  and  two  other 
strangers  deposed  that  they  knew  Richard  Tipets,  of 
5Co.4s,4s.  a.  Dersly,  and  that  there  was  no  Tripets  there,  and  that 
'^'ume^d.  Tipets  was  the  man  sworn  of  the  jury,  which  they  knew, 


panel 

2Gr. 


467. 


because  they  saw  him  sworn,  being  about  the  court  by 
accident;  and  some  writing  was  also  shewed,  proving  his 
name  Tipets.  Whereupon,  by  order  of  court,  the  writ 
and  panel  was  made  Tipets,  and  judgment  given  for  the 
plaintiff,  for  damages  only ;  for  the  term  was  ended.  And 
the  entry  of  the  rule  is  in  the  bill  of  pleas  of  M.  Brownloe, 
by  Othogaire,  the  secondary,  16  Novemb.  18. 


[329] 


Clanricblard  vs.  Lisls. 


A  ntpersedeat  will  be  awarded  against  an  ezecntion  eironeontly  iaiaed. 

Halt  4S.  Ant.  Ijtter  comttem  Clanrickard,  and  Frances,  his  wife,  de- 
lirror  B]n'56^  maudants,  and  Robert  Viscount  Lisle,  in  the/ortiiedon  be- 
Beni.99.  fo^g  mentioned,  judgment  was  pronounced  16  Novemb. 

18,  and  writ  of  error  was  brought  by  the  Earl  of  Leices- 
ter, tenant,  bearing  teste  27  Novemb.  and  then  allowed ; 
and  in  majorem  cautelam,  a  supersedeas  made  against 
executions ;  and  yet  the  demandant  obtained  a  writ  of 
seisin,  bearing  teste  nono  die  Octobris  before,  by  warrant 
of  the  judgment  which  was  afterwards  entered,  but  as  of 
Octah.  Mich.^  being  the  last  continuance ;  which  being 
opened  to  the  judges,  and  they  well  knowing  that  judg- 
Mo.  461.  Nov,  ment  was  not  pronounced  till  Novemb.  16,  so  that  the 
YeL  118.  tenant  could  not  have  a  writ  of  error  before,  neither  ought 

the  defendant  to  have  a  writ  of  seisin  before  ;  for  by  this 
trick,  any  writ  of  error  might  be  defeated,  as  to  saving 
possession.  And  therefore  a  new  supersedecLS  was  award- 
ed against  that  writ  of  execution,  quia  erronice,  fyc. 


11  Co.  39.  a. 


Barker  vs.  Cocker.     Ersfield's  Case.  491 

[329  a] 
Barker  vs.  Cocker.  "-^-v-w^ 

Of  tythea. 


Ersfield's  Case.  p^^^ 

If  tenant  for  life  and  the  revenioner  join  in  the  acknowledgment  of  a  note  of  a 
fine,  and  before  fiirther  proceedingi  the  tenant  for  life  diea,  the  conuaee  may 
proceed  with  hia  fine  against  the  roTersioner. 

Sir  Thomas  Ersfield  conveyed  to  his  eldest  son^  whom 

he  did  in  effect  disinherit^  the  manor  of ,  in  the  4  h.  7.' cap.  2i. 

county  of ,  for  term  of  his  life,  the  remainder  to  a 

younger  son  of  his,  by  a  second  wife,  in  fee.  Both  the 
brethren  did  bargain  and  sell  their  several  estates  to  Sir 
Edward  Sackvile,  and  the  younger  brother  was  to  have 
for  his  remainder  one  thousand  five  hundred  pounds, 
whereof  he  received  three  hundred  pounds  in  hand,  and 
for  the  rest  he  had  taken  assurance ;  and  then  he  and  his  ^q^  ^ 
eldest  brother  acknowledged  a  note  of  a  fine  of  the  land 
before  me,  and  then  the  elder  brother  died.  Whereupon 
divers  motions  were  made  for  the  proceeding  and  staying 
of  the  fine,  pro  ei  contra.  And  I  was  -of  clear  opinion,  JJSceSSi^'and 
that  the  conusee  might  proceed  with  his  fine,  as  against  ^l^  ®^  * 
the  younger  brother  only,  and  take  his  writ  of  covenant 
accordingly  ;  for  the  death  of  the  other  is  no  impediment ; 
for  the  cognisance  of  every  one  is  as  against  himself,  and 
shall  work  for  so  much  as  he  can  pass.  And  so  several ; 
and  accordingly  it  had  passed,  but  that  Sir  Edward  Sack- 
vile  was  contented  that  the  younger  brother  should  have 
the  lands,  paying  certain  debts  of  the  elder  brother's,  and 
upon  other  agreement }  so  the  fine  was  stayed  by  consent. 


Farmer's  Case.  [330] 

One  Farmer  and  his  wife  acknowledged  a  note  of  a  fine  Fine. 
the  twentysixth  of  March,  1621,  before  comm.,  by  dedimus  co!  ^.'^'ii^ 
potestatem,  and  the  wife  died  the  twentyseventh  day  of  ^'  ^^^-  ^^- 
the  same  month.     The  twentyeighth  day  composition  was 


WiXfSON  va.  Stubs. 

made  in  the  alienation  office,  upon  a  writ  of  covenant, 
made  returnable  in  Hil.  term  before,  and  the  king's  silver 
was  entered  in  the  office  of  the  king's  silver,  as  of  the 
same  Hillary  term,  and  so  the  fine  was  passed  and  en- 
grossed ;  and  now  in  Easter  term,  the  heir  of  the  wife 
moved  against  this  fine ;  but  upon  debate  the  court  re- 
solved that  the  fine  must  stand. 


4non. 

The  otdsx  of  swearing  junns  from  two  conntief . 


Wilson  v».  Stubs. 

Where  there  are  two  pertooa  of  the  same  name,  a  proceas  against  one  of  them, 
without  calling  him  Uu  younger,  shall  be  considered  as  against  the  elder. 

Winch.  6.  Marmaduke  Wilson  brought  a  writ  of  second  deliver- 

F.^N?Bf26T^'  ^^^^  against  Ralph  Stubs,  and  after  verdict,  and  here  at 
HutTSi^'cr     ^^^  ^^^^  ^^'  ^®  '*®*  ^^^  judgment  to  recover  costs  and 
b^i  H^fi^^'^'  damages,  amounting  in  the  whole  to  sixteen  pounds  ;  and 
had  a  capias  iUlagat.j  directed  to  the  sheriff  of  York,  to 
take  the  said  Stubs  in  execution  for  the  said  damages ; 
and  after  the  same  term  of  St  Michael,  one  Ralph  Stubs 
the  younger,  brought  a  writ  of  iderUitaie  naminis,  unto 
the  justices  of  this  court,  and  had  a  superaed.  to  the  sher- 
iff, to  forbear  any  execution  against  the  said  Ralph  the 
younger.    And  the  court  was  often  moved  to  maintain  the 
writ   of  ideniitate  nominia.     And  divers  precedents  in 
like  writs,  brought  in  case  of  outlawry,  where  one  was 
taken  upon  a  cap.  utlagat.  for  another  of  the  same  name. 
Br.  identiiau     Vide  PoschiB  36  H.  6.  Rot.  411,  per  Johan.  Skyers,  de 
ir*iH*.6.*5.b.  JVortKbury  in  com.  Someraet,  junior.,  ad  aecta.  Ro.  ei  aa 
femme,  et  trial  briefe,  de  identitate  nominia,  directed  to 
the  judges ;  and  sureties  put  in  by  the  said  Skyers,  qui 
manuceper.  corpua  pro  corpora;  and  issue  taken  by  the 
attorney-general,  quod  le  defend,  eat  ead.  peraona;  et  venire 
fadaa  agard  ;  et  verdict  quod  non  eat  eadem  peraona  ;  and 
judgment  thereupon,  in  Juec  verba;  idea  canai.  eat,  quod 


prtedici.  aii  quiet,  ^p.,  et  ea  occasione  npn  mokstetur  in  aJ[t-     '^^^^'^^ 

quOi  nee  graveUsr^  prcsina0  Himper  quoA  ai  cap^  prmd.  .&  & 

de  A".,  aenioTj  tanqwfm  uilagai.  procedatw  cum  eff^qtu^  ^c. 

The  like  precedent  in  Mich.  2a  H.  X.  I^>t.  137,  upon  a 

cap.  uttagai.f  Tho.  Fuller  adversua  Arey ;  et  aprea  issue 

taken  by  James  Hobart,  then  the  king's  attorney-general, 

quod  est  eadem  persona^  and  verdict  (as  before)  against 

the  king,  and  the  like  judgment.     The  like  in  Mich.  3  H. 

4.  Rot.  214,  and  a  writ  awarded  to  the  sheriff  of  London, 

to  inquire  m  eadem  persona,  which  he  did  return,  that  he 

is  not  the  same  person,  and  judgment  as  in  the  first. 

And  notwithstanding  these  precedents,  the  court  was  <^f  ^'iaf^sSs 
opinion,  that  the  writ  in  the  principal  case,  and  the  super-  isib.  'uy.  6.  b! 
sed.  thereupon  was  not  warranted,  but  that  the  defendant,  6  Co'.  90.  a^ 
Stubs  the  younger,  might  have  his  action  of  false  impri- 
sonment ;   for   that   the   defendant   being   named   Ralph  Haidn*  s». 
Stubs,  without  addition,  shall  never  be   accounted   the 
younger,  but  always  the  elder  of  the  two  of  that  name. 
Nevertheless  for  avoiding  of  duplicity  of  suits,  it  was  or- 
dered the  defendant,  Wilson,  should  appear  to  the  scir. 
fac.  upon  the  identitate  nominis,  and  plead  to  go  to  trial ;  1  h.  5. 5.  a. 
and  if  upon  trial  he  was  found  to  be  the  same  man,  then 
the  money  remaining  with  the  sheriff  to  be  delivered  to 
Wilson ;  vel  contra,  si,  ^c. 

The  court  did  take  a  great  difference  between  the  [331] 
cases  of  the  outlawry,  and  the  principal  case,  being  only 
at  the  plaintiff's  suit,  and  not  at  the  king's,  as  in  every 
outlawry  the  king  is  interested,  and  of  which  principal 
case  no  precedent  was,  or  could  be  showed.  Fide  Long. 
6  E.  4.  fol.  84.  (1) 

(1)  If  father  and  son  are  both  called  A.  B.,  hj  naming  ad.  B.,  the  father, 
prima  fadt^  shall  be  intended ;  but  any  addition  that  distinguishes  the 
person  will  make  the  addition  of  «en«or  or/iuitior  unnecessary.  If  a  de- 
vise were  to  A.  B.,  and  the  devisor  did  not  know  the  father,  it  would  go 
to  the  son.  Per  Holt  C.J.  1  Salk.  7,  Lepiot  v.  Brown.  6  Mod.l96,S.€. 
Com.  Dig.  Abatement  F.  21.  Junior  or  younger  is  no  part'  of  the  name, 
but  an  i^dition  by  use,  and  serving  for  a  conyeni^nt  distinction  when  a 
father  and  son  have  each  of  them  the  same  christian  and  surname,  or 
when  two  penons  of  the  same  name  and  occupation  reside  in  the  same 
town.  It  seems  to  be  only  in  the  case  of  fttner^nd  son  of  the  same 
names,  that  the  addition  is  requited  to  be  stated  in  the  writ,  where  the 
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r331  d\  son  is  mnAe  defendant ;  and  other  words  deser^nng  the  defendant  as  the 
^^^..^^  son,  are  equivalenL  If  the  right  defendant  an^ars  and  pleads,  he  can- 
^^^^"'^^  not  afterwards  object  for  the  uncertamty ;  ana  if  the  father  appears,  the 
plaintiff  may  show,  by  additional  averments  and  suflrgrestions  <m  the  fe- 
cord,  that  the  son  is  the  real  party.  10  Mass.  20^  iKincaid  v.  Howe. 
1  Pick.  388,  Com.  v.  Perkins.  See  anU  116,  Blackford  v.  Alkin,  And  7 
Johns.  549,  The  People  ▼.  CoUios.    Com.  R.  960,  Hnssey  y.  Haasey. 


Caae.  ClEARKE  VS.  GlLBERT. 

The  words, '  Thov  art  a  thief,  and  haat  itolen  twenty  ioada  of  my  fane/  are  not 
actionable. 

Winch.  3.  GoDDARD  Clsarke  bfought  an  action  upon  the  case 

77.  1  RoU."^  against  Gilbert,  for  speaking  these  words  ;  *  Thou  art  a 
AileiTif.  kjEio.  thief,  and  hast  stolen  twenty  loads  of  my  furze.'  And 
jon^iit^Pop.  **P^"  ^ot  guilty,  a  verdict  was  found  for  the  plaintiff.  N^iw 
JSeioTsi  ^^  ^^  moved  by  serjeant  Hitcham,  that  these  wkrds  bear 
2?  *i£r^9^'  ^^  action,  because  the  furze  might  be  standing,  and  felled 
and  carried  away  by  the  plaintiff,  and  so  no  felony. 

And  Athow,  of  counsel  for  the  plaintiff,  urged,  that  it 
shall  be  understood  rather  of  furze  felled  than  standing ; 
and  also  the  words  are  so  coupled  that  the  latter  are  not 
made  a  reason  of  the  former,  but  either  of  them  a  distinct 
sentence,  standing  of  itself;  and  so  the  word  thitf  is  suf- 
ficient alone.     And  to  that  purpose  cited  (as  he  said)  di- 
vers cases,  all  in  B.  R. ;  one  between  Minors  and  Light- 
ford,  4  Jac,  and  another  between  Eire  and  Ounstram^  7 
Jac,  and  another  between  Turner  and  Campion,  13  Jac. 
Cro.  Jac.  114,    But  he  relied  chiefly  upon  a  record  which  was  showed,  2 
2  Cro.  S9.'44S.  Jac.  in  the  king's  bench,  between  Kelham  and  Mansy, 
Jac^w.'and   wherc   the  words  were,  *  Thou  art  a  thief,  for  thou  hast 
Hattmriitra.  Stolen  my  corn ;'  and  judgment  was  given  for  the  plaintiff. 
S'^tyf  ns  '^''  which  notwithstanding,  the  court  here,  after  divers 
acro.ifii.       motions  and  debates,  gave  judgment  against  the  plaintiff. 
Htttt.65.  Yeiv!  For  as  to  the  first  point,  it  had  been  often  ruled  that  it  is 
Hnt^65. 113.    all  one  in  common  sense  and  acceptance,  whether  it  be 
2^.66, 114.   ,  ^^  ^jj^^  j^^g^  stolen,'  or  'for  thou  hast  stolen.'     And  in 
cJ! Jm"9*74;  ^^^  ^^se  of  Kelham,  the  court  denied  the  law  to  be  so, 
688^iit  77  '  ®*^®P^  there  were  some  further  words  of  explanation,  as 
1  Ro.  52.  Allen  <  com  in  my  barfi,'  or  the  like.     For  otherwise,  in  words 

31.  2  Cro.  114, 
154.,  231, 412. 
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merely  indifTerent,  the  more  easy  sense  and  fiiTthest  from 
the  more  heinous  charge  shall  be  taken.  And  therefore 
we  have  given  judgment  before,  supra,  between  Coote 
and  Gilbert,  against  the  plaintiff,  upon  debate,  where  the 
words  are,  <  Thou  art  a  thief,  and  hast  stolen  my  trees/  (1) 

(1)  Vide  anU  p.  6,  Miles  ▼.  Jacob,  n.  (1.)  In  3  Caines  75,  n.  a.  it  is 
said  that  the  dictum  in  the  above  case  in  the  text,  where  it  is  said  to 
have  been  often  ruled  that  it  is  all  one  in  common  sense  and  acceptance 
whether  the  words  are,  ^and  thou  hast  stden,'  or  ^/or  thou  hast  stolen,' 
is  denied  to  be  law  in  Sty.  11^  Wainwright  v.  Whitley. 


Hanson  vs.  Norcliffe.  '  ^>«bt 

A  leaie  for  yean,  conditioned  to  be  ^oid  on  nonpa]rment  of  rent,  cannot  be  aToided 
for  the  nonpayment,  eitber  by  the  leaaor  or  leaaee,  withoot  demand. 

Hanson,  plaintiff,  and  Norctiffe,  defendant.  In  an  action  "^^^^j  ^^ 
of  debt  the  plaintiff  declares  upon  a  lease  for  years,  made  t7Dy.5i.\>. 

11-  .        ,    /.       ,  .  ,    V.         .  Mo.  408.  Co. 

by  him  to  the  defendant,  reserving  rents,  and  for  the  rent  L.si4.b.  scr. 
behind  the  action  is  brought.  The  defendant  pleads,  that 
the  lease  in  the  count  mentioned,  was  made  by  indenture, 
reserving  the  rent,  prouty  and  with  condition,  that  if  the 
rent  be  behind,  then  the  lease  to  be  void ;  and  doth  allege  3Co.64.b, 
a  default  of  payment  of  the  rent,  and  so  the  lease  deter- 
mined. 

The  plaintiff  demurreth  in  lawj  and  it  was  resolved  by  gLeol^fii.  ^g. 
the  court,  that  this  lease  is  not  void  without  a  demand,  |®^-  \J^'^^ 
which  therefore  the  defendant  should  have  laid  actually  ;  SL^^'  ^^* 

,^  *.,.,  •  ,  ..  207,304, 

and  for  want  of  it,  his  plea  was  naught ;  and  so  it  is  at 
the  election  of  the  lessor  and  his  heir,  to  continue  or 
avoid  the  lease,  in  sucli  case.  (1) 

(1)  See  the  next  case,  S.  P. 


Debt. 
Amphurst  vs.  Palmer. 

A  lease  for  yean  conditioned  to  be  void  on  nonpayment  of  rent,  cannot  be  avoided 
on  that  ground,  by  leasor  or  leaaee,  without  dentand,  wbicb  mast  be  expressly 
averred  in  pleading. 

The  same  case,  between  Amphurst  and  Palmer,  was  in  J*"^--^ 
like  sort  resolved  :  so  the  rent  is  due  without  demand  ;  ' 
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i>!it  the  forfeiture  df  the  estate,  neither  by  entry,  nor  by 
AvoidiBg  upon  condition,  is  given  either  for  lessor  or  for 
lessee,  without  d<)te  demand  made,  which  must  be  express- 
ly laid  in  pleading.  (1) 

(1)  See  anU  p.  89^  GTobhun  v.  Thomboiough,  and  n.  (2.) 


[332] 
Brownlow. 
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r 

A  mother,  tenant  in  tail,  has  iaane  a  eon  and  dani^ter ;  the  son  leTiea  a  fine  and 
diet  without  iarae,  and  then  the  modier  diea  j  the  danghter  ia  not  baned. 

A  grandfather,  tenant  in  tall,  ia  diaaeiaed  bj  the  father,  who  levies  a  fine  and  dies, 
and  then  the  grandfather  dies ;  the  boo  is  haired. 

A  father,  tenant  in  tail  nude,  has  iasue  three  sons ;  the  second  sea  levies  nfine, 
living  the  father,  and  then  the  father  dies  5  the  eldest  son  is  not  bened :  if  ttie 
second  brother  die  withoat  issue,  living  the  eldest  brother  or  his  issue,  the  young- 
est is  not  barred }  but  if  the  eldest  brother  die  without  issue,  living  the  second 
brother  or  his  issue,  then  the  youngest  and  his  issue  sre  barred. 

Privies  in  estate  and  title  to  this  entail,  are  barred  by  fine,  but  not  privies  in  blood 


Winch.  41.  M. 
C.  et  110.  cost 
case  quoted. 
Winch.  Ent. 
468.   Jones  31. 
1  Cr.  64S. 
Latch.  66.  Ben. 
465.   2Cr.689. 
Cr.  Car.  435. 
6X4.  Jon.  461. 


Ik  an  gtcti&neJimuB  by  William  Godfrey  against  Tho. 
Wade,  the  case  as  to  one  great  point  was  thus. 

Mackwilliaihs,  the  husband,  makes  a  feofiment  of  the 
manor  of  Bathome,  to  Osborne,  to  the  use  of  himself  and 
his  wife,  and  the  heirs  males  of  their  two  bodies,  the  re- 
mainder to  the  heirs  males  of  the  body  of  the  husband, 
the  remainder  to  the  heirs  of  their  two  bodies,  the  remain- 
der in  fee  unto  the  husband. 

They  have  issue  a  son  and  a  daughter ;  the  husband 
dieth ;  the  son  maketh  a  lease  by  indenture,  to  begin  after 
the  death  of  the  mother,  rendering  a  rent ;  and  then  by 
agreement  levies  a  fine  with  proclamations,  to  the  use  of 
himself  in  fee,  and  dieth  without  issue.  The  mother,  by 
assent  of  the  daughter  and  her  husband,  suffers  a  common 
recovery,  in  which  the  daughter  and  her  husband  came  in 
as  vouchees  :  the  use  of  which  recovery  is  to  the  use  of 
the  mother  for  life,  the  remainder  to  the  daughter  and  her 
husband  in  tail,  the  remainder  in  fee  to  the  daughter.  The 
mother  dieth. 

The  question  is,  whether  this  lease  of  the  son,  under 
whom  the  plaintiff  claims,  be  good  against  the  daughter 
and  her  husband,  under  whom  the  defendant  claims. 
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And  it  was  adjudged  for  the  defendant,  by  the  opinions     [332  a] 
(upon  solemn  argument)  of  justice  Jones,  justice  Hutton,     ^-^^v^^ 
and  myself:  but  justice  Winch  was  of  opinion  that  the 
fine  of  the  son,  though  in  the  life  of  the  mother,  (before 
whom  he  died,  without  issue,)  should  bind  the  daughter, 
and  all  claiming  under  her. 

Now  first  it  is  to  be  observed,  that  the  estate  tail  to  the 
husband  and  the  wife,  and  the  heirs  males  of  their  two 
bodies,  after  the  death  of  the  husband,  was  wholly  in  the 
wife  at  the  time  of  the.  fine  levied,  though  the  wife  were 
within  the  statute  of  1 1  H.  7.  Then  the  remainder  to  the 
heirs  males  of  the  body  of  the  father,  was  indeed  in  the 
son,  at  the  time  of  his  fine  levied  ;  but  both  those  estates 
tail  were  extinct  when  the  son  and  the  mother  were  dead : 
so  the  lease  could  not  stand  by  those  estates :  then  next 
succeeded  the  remainder  to  the  heirs  of  the  bodies 
of  the  husband  and  wife,  which,  after  the  death  of  the 
husband,  was  wholly  vested  in  the  wife,  to  which  both 
the  son  and  the  daughter  were  inheritable,  being  brother 
and  sister. 

Now  the  question  is,  whether  the  fine  of  the  brother, 
(being  the  first  issue  of  this  entail,)  levied  in  the  life  of 
his  mother,  (who  was  sole  tenant  of  that  entail,  and  did 
survive  him,)  shall  bar  his  sister,  to  whom  the  land  so  en- 
tailed descends  immediately  firom  her  mother. 

And  we  held  that  it  should  not< 

In  the  argument  of  this  cause  I  said,  that  he  that  will  ^^ji^icr. 
make  a  good  construction  of  the  statute  of  32  Hen.  8.,  ^^• 
must  make  it  upon  a  joint  consideration  and  conference 
of  the  statute  of  4  H.  7.  and  it  together  ;  the  first  being 
the  text,  and  the  other  but  a  paraphrase,  in  a  few  more  3  q^^  go.  5. 
words,  but  little  differing  in  substance.    For  he  that  shall 
observe  the  strongest  cases  that  have  been  ruled,  of  giv- 
ing or  binding,  barring,  extinguishing,  or  discharging  (to 
use  all  the  words)  of  entails,  by  fines  with  proclamations, 
since  32  H.  8.,  shall  find  that  the  same  cases  ought  to  have 
been  so  ruled  upon  the  statute  of  4  H.  7.,  though  the  other 
of  32  H.  8.  had  never  been  made  :  but  because  entails 
were  so  beloved,  and  had  reigned  so  long,  it  was  wisely 
63 
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done  of  the  judges,  not  to  lance  the  sore  too  deep  of 
themselves,  but  to  have  the  parliament  authors  of  so  lib- 
eral an  exposition  as  4  H.  7.  required,  and  would  well 
have  borne.    And  therefore  32  H.  8.  makes  all  fines,  as  well 
before  as  after,  levied  according  to  4  H.  7.,  to  be  of  <me 
and  the  same  force  and  effect.    So  the  fines  upon  4^-  are, 
ab  inUiOi^  as  strong  against  entails,  as  32<^ .     And  in  two 
cases  the  statute  of  32  H.  8.  seemed  to  weaken  the  stat- 
ute of  4  H.  7 ;  in  the  case  of  fine  by  tenant  in  tail  by 
act  of  parliament,  and  tenant  in  tail  with  reversion  in  the 
crown.    For  P.  28  H.  8.  fine  by  tenant  in  tail,  the  reversion 
Oy.  33.  p.  8.      in  th^  crown,  bound  the  issue  by  4  H.  7. ;  and^2  H.  8. 
r3331       provides,  that  the  same  statute  shall  not  extend  to  fines 
levied  by  tenant  in  tail,  the  reversion  in  the  crown,  but 
that  the  same  shall  be  of  the  like  force  as  they  should 
have  been,  if  that  act  had  not  been  made  ;  which  amended 
not  their  case.     Whereupon  in  Stafford's  xase  the  judges 
devised  to  help  that  slip  by  a  very  oblique  and  indirect 
1 37<y^-  1    strain  upon  the  statute  of  34  H.  8.,  of  common  recoveries, 
1  Cro.m       whereby  it  was  provided,  ihat  no  common  recovery  in  that 
467.  3Cro.696.'  case  should  bind  the  issue,  but  that  lie  might  enter  after 
Saru^a^'       ^^^  death  of  the  tenant  in  tail,  the  said  recovery,  or  any 
other  thing  done  or  suffered  by  or  against  any  such  tenant 
in  tail,  to  the  contrary  notwithstanding.    Co.  lib.  8.  78, 
Stafford's  case,  and  Notley's  case. 

All  persons  are,  by  4  H.  7.,  concluded  under  the  words 
privies  and  strangers  to  the  fine ;  and  the  statute  hath  sav- 
ings for  strangers,  but  none  for  privies;  and  therefore 
the  exception  of  partes  finis,  ^c.  is  given  to  all  persons 
not  parties  nor  privies ;  that  is,  only  unto  strangers. 
s^a'sc  *  ^'       '^^^  ^^"^^  *  privies,'  in  the  purview  of  4  H.  7.,  is  the  ope- 
rative word,  and  contains  cus  much  as  the  many  words  in 
32  H.  8.      And  therefore  no  man  would   have  doubted 
3Cro.i23,6io.  upou  that  law,  of  Grant's  case,  Archer's  case,  or  Zouch's 
case  ;  for  they  are  all  privies  to  them  that  levy  the  fines, 
that  is,  privy  in  estate  and  title  to  the  entail ;  for  privity 
in  blood  alone  is  nothing.     And  therefore.  Coke,  lib.  3« 
3  Leo.  211.      Lincoln  college's  case,  if  a  daughter  of  a  tenant  in  tail 
3  Co.'ei.'b*     levy  a  fine,  and  then  a  son  is  born,  proclamation  shall  not 


GoDFRfiT  va.  Wade.  499 

bind  him ;  for  he  is  a  stranger,  and  may  plead,  as  a  stran-     [333  a] 
ger,  partes  nihil^  ^c.     But  in  Archer's  case,  where  the     ^^^-n/^^ 
grandfather  and  grandmother  were  tenants  in  special  tail,  winch.  42/ ac- 
and  the  grandfitther  dies,  and  the  father  enters  upon  the  3^^'  ^3^  ^^^ 
grandmother,  and  levieth  a  fine,  and  then  the  father  dieth,  m3. 
and  after  that  the  grandmother  dies,  I  hold  that  the  son 
is  to  be  barred  by  his  father's  fine.     For  though  in  the  Ant.s58.  Mo. 
formBdan  he  need  not  make  himself  heir  in  tail  to  his  *^*  "'**"*■  ^ 
father,  because  he  was  never  seised,  yet  he  must  of  neces-  . 
sity,  being  a  lineal  heir,  mention  him,  and  must  convey 
himself  to  the  entail  by  and  through  him ;  which  is  the 
reason  given  in  this  case  of  18  Eliz.  Dyer  351,  that  the 
fine  of  the  husband,  tenant  in  special  tail,  doth  bind  the  Pi.  17.  Ho.  147. 
issue,  though  the  mother  survive. 

But  now  in  fines  amongst  collateral  issues,  and  heirs 
among  themselves,  which  is  the  case  now  in  question,  the 
case  is  not  the  same,  but  it  receiveth  distinction  accord- 
ing to  contingency  ;  for  it  is  not  necessary  that  the  col- 
lateral issue,  claiming  by  an  entail,  must  make  mention 
of  every  collateral  issue  inheritable  before  him,  as  in  the 
case  of  lineal  ancestors  it  is. 

And  therefore  make  the  case,  that  the   father,  being  Detcent.Fitz. 
tenant  in  tail  to  him  and  the  heirs  males  of  his  body,  have     '   ^'^^' 
issue  three  sons,  and  the  second  son  levy  a  fine  in  the  life 
of  the  father,  and  then  the  father  die  without  disposing 
the  estate. 

First,  clearly  the  eldest  son  .is  not  barred,  because  he  is 
not  a  privy  to  his  second  brother,  though  he  be  within  the 
rigour  of  the  words ;  for  he  is  heir  to  him  that  levied  the 
fine,  and  doth  claim  only  by  the  entail ;  but  above  him^ 
and  not  as  heir ;  which  is  the  meaning  of  the  law. 

Then  again,  if  the  second  brother  die  without  issue,  in  jo^m  ^'mo' 
the  life  of  the  elder,  or  of  his  issue,  the  third  brother  shall  252.  Ant.  258. 
claim  this  entail  after  the  death  of  the  elder  brother,  not- 
withstanding the  fine  of  the  middle  brother  ;  because  he 
doth  claim  immediately  from  his  elder  brother,  and  need 
not  to  convey  himself  by,  or  make  mention  of,  his  middle 
brother ;  no,  not  in  his  pedigree.  But  if  the  elder  brother 
die  without  issue,  in  the  life  of  the  middle  brother,  or  his 
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[333  6]  issue,  without  disposing  the  estate,  and  then  they  all  die ; 
^-^^v*^  now  the  third  brother  and  his  issue  shall  be  barred ;  for 
though  he  may  bring  his  farmedon  in  descender,  and  lay 
down  the  entail,  and  then  bring  it  to  his  eldest  brother  that 
was  last  seised,  and  make  himself  immediate  heir  unto 
him,  without  mention  of  the  second  brother ;  yet  the  teiiant 
in  iheformedon  may  plead  the  fine  of  the  middle  brother, 
and  that  he,  or  his  issue,  did  survive  the  elder  and  his 
issue  ;  for  by  that  it  appears,  that  the  middle,  or  his  issue, 
were  the  persons  inheritable  to  the  entail  before  the 
younger  brother,  in  whom  the  title  of  the  entail  bad  been 
[334]  totally,  but  for  the  fine  which  bars  him,  and  the  whole 
entail,  as  well  against  his  younger  brother  as  against  his 
own  issue.  By  which  it  appears  that  the  fine  bars  or  bars 
not  the  younger  brother,  by  contingency  of  survivor  or 
not  survivor  of  either  party.  Whereof  the  reason  is,  that 
if,  after  the  fine  of  the  second  brother,  the  elder  had  died 
without  issue,  and  the  father  had  died,  the  whole  tail  had 
been  bound,  against  all  the  brethren,  in  the  same  manner 
as  it  were  upon  a  fine  against  the  brethren  in  fee-simple. 
i>7-3.a  And  indeed  the  scope  of  the  statute  4  H.  7.  and  32  H. 

8.  is  to  make  fines  with  proclamation  bar  as  amply  in 
tails,  as  in  fee-simples. 

But  in  all  these  cases,  though  their  fines  bind  these 
privies,  yet  strangers  may  save  themselves  and  their  right, 
-    by  plea,  partes  finis  niAil,  fyc. 
Co.L.8.t.  Note,  that  this  difference  between  lineal  and  collateral 

436.  heirs  is  well  verified  upon  the  same  reason,  32  H.  8.  Dyer 

48. ;  that  if  a  man  be  seised  of  lands  in  fee-simple,  and  his 
eldest  son  Se  attainted  of  felony,  and  die  in  the  life  of  his 
father,  without  issue,  the  second  brother  shall  inherit  im- 
mediately from  the  father ;  otherwise  it  will  be,  if  the 
elder  brother,  or  his  issue,  survive  the  father. 
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[334  a} 
Sheffield  v9.  Ratcliffe.  n^-v^^ 

A  feoffinent  by  tenant  in  tail  in  poaaeaaion,  paaaea  all  the  eatate  of  the  feoffor,  aa 
to  himaelf  $  but,  for  the  benefit  of  hia  iaaue  inberitable.and  the  rereraioner,  there 
still  remaina  in  the  feoffor  a  right  of  that  entail ;  and  auch  right  ia  not  in  abey- 
ance. 

Tenant  in  tail  may  finally  and  totally  bar  the  entail  aa  to  himaelf  and  hia  iaane,  by 
common  recovery,  but  not  by  feofifakent  or  fine. 

A  feoffment  bara  the  feoffor  of  all  preaent  ri^^ta,  and  all  fixture  ri^ta  and  poaai- 
biUtiea  which  may  ariae  from  cauaea  preceding  the  feoffment 

A  man  aeiaed  of  landa  in  right  of  hia  wife,  makea  a  feofifaaent  in  fee,  and  then  the 
eatate  ia  made  back  to  the  wife  j  ahe  ahaU  be  remitted,  but  he  can  never  be 
tenant  by  the  cnrteay. 

A  new  poaaeaaion  and  an  old  right  mvat  meet  to  make  a  remitter. 

What  eatatea  and  righta  are  forfeited  to  the  king,  by  attainder  of  treaaon. 

Dm  MercuHi  post/estum  Sancta  MargaretiBj  17  £.  2.  Error  in  Ei- 
John  de  Malo  Lacu  gave  to  Peter  de  Molo  Lacu,  and  the  gjj;i««cham. 
heirs  of  his  body,  the  castle  and  manor  of  Mulgrave.    By  cent.^2^.^^^' 
many  mean  descents  the  land  came  to  Sir  Ralph  Bigod,  ^^'qI^^^^ 
January  10,  6  H.  8.    Sir  Ralph  Bigod  made  a  feoffment  f^^  ^^' 
to  William  Ewer  and  others,  to  the  use  of  his  last  will,  4sr7!Roii.2dR. 
and  died;  and  the  right  of  the  land,  together  with  the  436!496',60i! 
entail,  the  use  also  after  the  will  performed,  descended  to  431.  ^s  liirt.?!! 
Sir  Francis  Bigod. 

December  10,  21  Hen.  8.,  Sir  Fmncis  Bigod  made  a 
a  feoffinent  to  John  Conyers  and  others,  to  the  use  of 
himself  and  Katharine,  his  wife,  and  the  heirs  of  their 
bodies  ;  and  they  had  issue  Ralph  Bigod  and  Dorothy. 

Then  the  statute  of  26  H.  8.  cap.  13.,  of  forfeiture  for 
treason,  is  made.  16  Maii,  29  H.  8.,  Sir  Francis  Bigod 
was  attainted  of  high  treason,  committed  7  January, 
28  Hen.  8.,  and  was  executed ;  and  Katharine  survived. 
31  H.  8.  the  special  act  of  attainder  of  Sir  Francis  Bigod, 
and  his  forfeiture,  amongst  others,  is  made. 

Novemb.  4,  6  Eliz.,  Ralph  Bigod,  son  of  Francis  and 
Katharine,  was  restored  in  blood  by  parliament,  and  died 
without  issue.  Dorothy  married  Roger  Ratcliffe,  and  they 
have  issue  Francis  Ratcliffe. 

Octob.  1,  8  Eliz.,  Katharine  died,  and  Francis  Ratcliflb 
entered.   Aug.  11,  33  Eliz.,  the  office  found  for  the  queen. 

February  1,  34  Eliz.,  Francis  Ratcliffe  died,  having 
issue  Roger  Ratcliffe. 
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[334  b]         Apr.  28,  34  Eliz.,  the  queen,  by  her  letters  patents  of 

^•^^^^^^     the  same  date,  granted  the  same,  &c.  to  Edmund,  Lord 

Sheffield,  and  the  heirs  male  of  his  body  begotten,  at  the 

rent  of  ninety  pounds,  eighteen  shillings  and  three  pence. 

Roger  Ratcliffe,  upon  this  whole  case,  sued  his  man.  de 
droU  in  the  Exchequer,  and  had  judgment  for  him. 
Whereupon  a  writ  of  error  was  brought.  And  the  ques- 
tion is,  whether  this  judgment  ought  to  be  affirmed  or 
reversed. 

The  questions  are  two. 
The  lint  «iaM-  Fi^t,  whether  Francis  Bigod,  who  had  an  estate  in 
special  tail  in  possession,  had  also  any  right  of  the  old 
entail  left  in  him  at  that  time  of  his  attainder ;  or  whether 
it  were  not  in  him,  but  in  abeyance,  in  respect  of  the 
feoffinent  made  by  him,  21  H.  8. ;  and  whether  that  right 
did  accrue  unto  the  king,  by  the  attainder  of  Francis  Bi- 
god, and  the  general  statute  of  26  H.  8.  cap.  13,  or  by  the 
particular  act  of  31  H.  8.. 

And  I  am  of  opinion  that  there  was  a  right  of  the  old 
entail  remaining  in  him,  and  that  the  king  ought  to  have 
it,  together  with  his  estate  tail  special  in  possession,  freed 
and  discharged  thereof,  as  long  as  the  estate  in  tail  endures. 
[335]  In  the  handling  of  this  point,  I  shall  occasionally  speak 

of  rights  of  entry  that  are  given  or  not  given,  and  also  of 
rights  of  actions  real,  given  or  not  to  the  king,  upon  at- 
tainder of  treason,  by  force  of  the  statutes,  or  of  the  gen- 
eral statute  of  33  H.  8.  chap.  1. ;  for  this  statute  is  so  near 
of  kin  to  that  construction  of  the  word  rights f  that  we  must 
foresee  that  we  do  not,  in  the  judgment  of  this  case,  pre- 
judice the  statute  ex  obliqad. 
The  sec<ind  The  second  question  is,  whether  there  be  a  remiiier  in 

quettion.  ^j^^  casc,  after  attainder  of  treason ;  and  if  there  be  such 
a  remUteff  then  when  the  remUter  begun  ;  how,  and  in 
whom ;  (whereof  nothing  hath  been  distinctly  said  yet.) 
And  I  am  of  opinion  there  oitght  to  be  no  remUter  in 
this  case  to  the  old  entail. 

And  thirdly,  I  add  further,  that  if  there  be  any  remUter^ 
it  is  but  for  a  time ;  and  by  the  office  following  it  is  re- 
moved and  ended. 
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I  must  profess  that  whensoever  I  have  thought  of  this  [335  a] 
case,  and  advised  upon  it  myself,  I  have  met  with  two  strong  ^-^"v^^ 
affections,  zeal  and  indignation:  zeal  in  behalf  of  the 
king,  to  preserve  the  ancient  right  of  the  crown  against 
the  invasions  of  rebels  and  traitors  :  indignation,  when  I 
find  Francis  Bigod,'that  sometimes  brought  a  puissant 
army  into  the  field  to  depose  the  king,  failing  in  that  en- 
terprize,  now  to  rise  up  in  judgment  against  him ;  that 
whom  he  could  not  by  the  sword  destroy,  he  might  sup- 
plant by  the  law.  For  though  Ratcliffe  bear  the  name  of 
this  case,  yet  I  see  nothing  but  the  land  of  Francis  Bigod ; 
his  state,  his  right  and  title,  his  blood,  his  descent,  that 
maintains  it  and  defends  it.  Therefore  let  it  not  seem 
strange  that  I  am  warm  in  this  case  ;  for  zeal  and  indigna- 
tion are  fervent  passions. 

And  I  do  confess  to  give  prerogative  to  the  right  of  the 
crown  in  my  care  and  vigilancy :  and  it  is  nobile  officium 
judids  et  debitunHj  due  by  oath  and  office,  to  watch  for 
him  who  wakes  for  ua,  ne  quid  deirimenti  capiat  resptMi- 
ca.  And  if  charity  begin  at  itself,  so  ought  justice  to  do  ; 
that  the  king,  who  granteth  justice  to  all,  should  not  be 
wanting  to  himself. 

Because  I  desire  to  be  plain  and  clear  in  my  argument, 
I  will  make  the  question  as  single  as  possible :  for  multi- 
plex indistinctum  parit  cof^usianem ;  et  quaationes  aim- 
plidaresj  eo  lucidiores. 

Therefore  I  will  make  the  first  point  a  single  questiony 
(as  the  worst  for  my  part)  but  this ;  tenant  in  tail  of 
land  in  possession,  makes  a  feoffment  in  fee.  The  ques- 
tion is, 

Whether  any  right  of  entail  remain  in  himself  still,  lit  Point  Co. 
against  his  feoffment  ?  and  to  what  end  and  uses  ?  and" 
what  he  may  do  or  suffer  by  force  of  that  right  ? 

In  this  question  you  see  I  do  shun  to  take  any  excep-  Jone*  us. 
tion  to  the  validity  of  the  feoffment  made  by  Francis 
Bigod,  as  cestui  que  use  in  tail  by  the  statute  of  1  R.  3., 
and  not  then  tenant  in  tail  in  possession. 

Yet,  notwithstanding,  taking  the  cause  at  the  worst,  I 
am  of  opinion,  clearly,  that  this  feoffment  gives  away  all 
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[335  6]     the  estate  the  tenant  in  tail  feoffor  had,  as  concerning  him- 
L  ^"s^^^Mi   •®^''  ^^ "^^  benefit  that  he  may  receive.   But  as  concerning 
his  issae  inheritable  to  that  entail,  and  to  him  in  the  re- 
version, and  for  their  good,  there  remains  still  in  him  a 
right  of  that  entail,  by  force  of  the  statute  of  West.  2., 

S  Co.  87.  b.      for  the  sood  of  those  who  are  saved  by  that  statute, 
Pio.  666.1. wo.        .    .  ^.     ,.       .. 
b.  against  ms  alienation. 

Therefore  note  first,  that  it  is  confessed  on  both  sides, 
that  there  is  a  right  remaining  for  their  use  and  good ; 
but  whether  it  be  the  feoffor  himself,  sleeping  till  there 
be  an  heir  to  claim,  or  in  no  person,  but  in  the  preserva- 
tion of  the  law,  which  some  term  in  abeyance^  or  in  nii&i- 
buSi  is  the  question.  By  which  it  appears,  that  the  pre- 
tended exact  enumeration  of  rights,  as  jw  habendi^  reti- 
fiendft,  percipiendif  poasidendif  intrandi^  recuperandi  ei 
fruendif  was  needless.  Whereupon  they  would  infer  that 
this  was  no  right,  because  it  was  none  of  those  rights,  and 
makes  but  muster  and  noise  f  for  there  is  a  right,  and  it  is 
jus  rect^perandiy  when  the  time  cometh.  But  where  it  is 
in  the  mean  time,  till  the  person  inheritable  appear,  that 
may  put  this  right  in  execution  and  practice,  which  the 
feoffor  cannot  do  against  liis  own  feoffment,  is  the  only 
[336]  question :  and  upon  this  pretended  exact  division  of 
rights,  they  have  left  out  one  whole  member  of  rights ; 
for  where  rights  are  in  a  dichotomy^  either  jtira  lucraiiva, 
or  lucrandij  acquirendij  oi  jura  dlienandij  they  have  left 
out  that  whole  latter  branch,  and  only  particularized  the 
jura  lucrandi. 

So  all  the  ways  and  powers  and  rights,  whereby  a  man 
hath  right  and  power  to  depart  with  that  he  hath,  and  not 
to  get  or  keep,  are  omitted :  such  as  are  the  rights  to  give« 
to  release,  or  extinguendi^  to  extinguish,  Jus  remmciandi^ 
to  renounce  or  disclaim.  Of  which  kind  this  very  right 
that  the  tenant  in  tail  hath  after  feofiment,  (which  hath 
but  discontinued)  finally  to  bar  the  whole  entail,  is  one. 
3  Co.  90. 1.  ^^^  ^b^B  right,  that  is  left  after  his  fine  or  feofiinent,  he 
Poft  338.  ijij^y  extinguish,  and  by  that  right  the  tail  may  be  recov- 
ered again,  as  by  the  root  of  the  entail  that  is  left  alive 
still. 
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Now  see  the  reason  of  this,  and  let  the  statute  of  West.  [336  a] 
and  the  pleading  and  practice  upon  the  statute,  which  v-#-v-^^ 
are  expositors  of  law,  judge. 

The  statute  of  Westminster  recites  the  forms  of  fee 
simples  conditional,  which  now  are  entails,  and  then 
showeth  two  mischiefs :  that  in  all  thes^  cases,  the  feof- 
fees, after  issue,  had  power  to  alien  and  disinherit  their 
issue ;  and  also  the  donors  were  likewise  heretofore  barred 
of  their  reversion ;  both  being  against  the  minds  of  the 
giver ;  and  form  of  the  gift,  and  holden  hard,  durum  vide-- 
fro/ur,  <&c. ;  durumj  id  est  iniquum;  and  the  remedy  pro- 
vided, is  only  in  these  words. 

It  is  ordained,  that  the  will  of  the  giver  (according  to 
the  form  in  the  deed  of  gift  expressed)  shall  be  hence- 
forth observed ;  so  that  they  to  whom  the  land  was  given 
under  such  conditions  shall  have  no  power  to  alien  it,  but 
that  it  shall  remain  to  their  issue  after  their  death,  or 
shall  revert  to  the  giver  for  want  of  issue. 

And  if  a  fine  be  levied  of  such  lands,  ^ni«  ipso  jure  sit 
nuUus  ;  he  shall  have  no  full  and  absolute  power  to  alien 
or  levy  a  fine.  But  though  neither  fine  nor  feoffment  be 
void,  yet  they  shall  be  voidable,  not  as  before,  when  they 
bound  absolutely  both  heirs  and  donors. 

Sd  that  it  appears,  that  whereas  before  this  statute,  the 
feoffees  had  absolute  power  to  alien  after  issue,  and  final- 
ly and  totally,  and  in  a  sort  rightfully,  being  in  a  sort  not 
against  any  rtiles  of  positive  law,  to  bar  to  all  purposes, 
as  well  against  his  issue  and  the  giver,  as  against  himself; 
now  that  very  power  of  alienation  remaining  as  against 
himself,  is  restrained  and  weakened,  to  do  that  that  finally 
shall  bar  his  issue,  or  the  giver  expressly,  and  him  in  the 
remainder,  by  equity,  though  he  may  still  disturb  and  dis- 
continue it  against  them  by  expositions,  which  the  statute 
hath  received  ;  which,  as  Littleton  saith,  ch.  71.  Discont. 
•  reasoning  out  of  the  writ,  which  saith  a  tort  luy  de  force^ 
is  a  wrong  and  wrongful  act :  so  that  whatsoever  conduc- 
eth  to  recovery  of  the  issue,  or  the  giver,  he  is  restrained 
of  his  power,  that  he  had  before,  to  bar  it. 
64 
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Co.  89.  a. 


[336  6]  So  upon  this  statute  I  reason  thus.  A  tenant  in  tail 
hath  the  whole  estate  in  tail,  and  all  the  right  of  it  in 
himself,  and  may  finally  and  totally  bar  it,  as  well  against 
his  issue  as  against  himself,  by  a  common  recovery,  not- 
withstanding this  statute ;  but  by  a  feoffinent  or  fine  he 
could  not,  by  reason  of  this  statute. 

And  therefore,  that  chief  and  mere  right,  sununum  or 
merumjuSj  in  tail  (which  though  it  be  dis<continued,  is  not 
barred  by  the  feoffment,)  remained  where  it  was  not  alien- 
ed, 8C.  not  made  aiienum ;  for  it  is  not  in  his  power,  by 
that  kind  of  conveyance  ;  and  a  non  posse  ad  mm  esse  te- 
quitur  argumentutn  necessarie  fkegative^  though  not  at 
firmative ;  that  which  cannot  be  done  is  not  done ;  so  that 
the  argument  stands  thus ;  what  the  tenant  in  tail  had, 
and  hath  not  parted  withal,  remaineth  in  him  still ;  bat 
the  main  right  in  tail  be  had,  and  hath  not  parted  withal ; 
therefore  it  remaineth  in  him  still.  For  qui  nan  habet 
potestatem  alienandi^  Ao&el  necessUaiem  reUnendi.  If  you 
say  he  hath  parted  with  all,  I  prove  he  hath  not,  because 
the  statute  hath  taken  from  him  the  power  to  do  it  by  fine 
or  feoffment  only ;  finis  ipso  jure  sit  nuUus;  which  before 
he  could  have  done. 
[337]  ^^^  ^^^  practice  of  law  hath  been  answerable  to  this, 

both  towards  the  donor  and  towards  the  issue.-  The  donor 
hath  two  things  wherein  he  may1>e  benefited  or  prejo- 
diced  :  one  in  his  rents  reserved  upon  his  gift,  the  other 
in  his  reverter^  the  issue  only  in  his  descender.     Now  for 
Co.  L.  269.  a.    the  douor }  when  the  donee  hath  made  a  feoffinent  and 
Pio.66i.a^     '  hath  excluded  himself  from  the  use  of  all  rights  as  con- 
icT,m,^'      cerning  himself,  yet  the  donor  shall  by  force  of  the  stat- 
ute, which  he  could  not  at  the  common  law,  avow  upon 
him  still,  as  the  tenant  of  the  land.   48  E.  3. 

And  if  the  donor  will  release  all  his  right  in  the  land  to 
the  donee  that  hath  discontinued,  this  release,  though  it 
will  extinguish  no  right  to  the  very  lands,  yet  it  will  ex- 
3  Co.  29  b  tinguish  the  rents;  which  proves  that  the  donee  cannot  by 
his  feoffinent  dismiss  himself  of  his  whole  right,  but  that 
by  the  statute  of  Westm.  his  alienation  is  disabled  as  to 
that,  as  concerning  the  donor,  which  is  by  the  equity  and 
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meaning  of  the  statute,  in  the  point  of  avowry  for  rent.     [337  a] 
But  whensoever  the  tenant  in  tail  suffers  a  recovery,  or     v^-v-w^ 
levies  a  fine,  at  this  day,  the  avowry,  together  with  the 
right  of  the  entail,  will  cease. 

And  the  answer  as  to  that  is  imperfect,  to  resemble  it 
to  the  case  of  a  tenant  in  fee  simple  that  doth  alien,  and 
yet  the  lorU  may  still  avow  upon  him.  For  the  cases 
have  no  resemblance :  for  as  Littleton  well  distinguisheth, 
that  tenant  in  fee  simple,  when  he  hath  departed  with  his  Co.  l.  269.  b. 
whole  estate,  is  no  longer  tenant  to  the  lord  in  right, 
neither  can  he  compel  the  lord  to  avow  upon  him,  though 
the  lord  may,  if  he  will,  avow  upon  him  for  his  arrearages. 
And  if  the  lord  Release  unto  him  all  his  right  in  the  land, 
the  release  is  void  to  discharge  rents  and  services  ;  in  all 
which  it  differs  materially  from  the  other  case,  and  is  no 
other  but  a  caution  and  proportion  of  law,  that  as  the 
tenant  is  to  be  made  acquainted  when  the  lord  aliens  the 
seigniory,  so  the  lord  is  to  be  made  acquainted*  when  the 
tenant  aliens  his  tenancy ;  and  all  arrearages  paid,  that  he 
may  have  no  after  reckonings  with  his  new  and  old  ten- 
ant, when  the  land  that  should  yield  it  is  gone.  And 
when  notice  is  given,  and  the  arrearages  paid,  the  avowry 
vanisheth. 

Now  for  the  heir  in  tail,  claiming  from  his  ancestor,  af^ 
ter  his  feoffiaent,  by  descent  from  him,  thereby  allowing  a 
right  to  remain  in  him  against  his  feofiment,  the  case  is 
the  more  obscure ;  because  during  the  life  of  the  feoffor, 
there  can  be  no  motion  of  that  right,  neither  by  the  feof- 
for, who  hath  barred  himself,  nor  his  issue ;  because  the 
right  is  not  yet  descended.  Yet  let  me  put  a  case  upon  the  n  h.  7.  cap. 
statute  11  H.  7.  upon  the  opinion  of  Montague,  chief  ^•^^**' 
justice,  that  if  a  wife  tenant  in  tail  jointress  make  a  feoff- 
ment, the  person  to  whom  the  land  shall  belong  after  her 
death,  shall  enter,  and  hold  it  according  to  his  right.  Now 
till  such  entry  the  discontinuance  remaineth,  and  the 
avowry  shall  be  upon  her.  But  when  the  issue  enters,  he 
is  in  as  heir  in  tail,  et  quasi  by  descent,  even  in  the  life  of 
the  tenant  in  tail,  of  the  very  same  estate  and  right  in 
tail  that  was  in  the  mother,  by  force  of  the  act  of  parlia- 
ment.    And  therefore  the  avowry  shall  be  upon  him. 


508  Sheffield  v9.  Ratcliffe. 

[337  b]         But  now,  generally,  when  the  tenant  in  tail  hath  made 
^<^^v^^     a  feoffment,  and  dies,  his  heir  shall  bring  aformedan  m 
fi6o!^'.  icr.^'  descender  J  and  shall  say  in  his  count  descendii  jua  from 
408, 841, 430.    ^j^^  ancestor  to  him,  as  heir,  performam  doni.     And  the 
answer  to  the  objection  is  also  imperfect,  to  say  that  the 
deacendUjua  is  but  as  much  as  devenUjua,  for  that  is  to 
confound  propriety  of  phrase,  and  distinction  of  caseSf 
which,  in  writs  and  counts  especially,  is  most  apt  and  cu« 
rious ;  for  to  say  devenUjus,  is-a  word  common  in  cases  of 
descent,  or  reverter ^  or  remainder,  and  may  serve  common 
people  in  ordinary  speech,  as  in  this  very  statute  is  said 
that  the  estate  shall  remain  to  the  issue,  after  the  death  of 
the  ancestors,  or  revert  to  the  donor. 
Co.  L.  so  b.         And  when  you  speak  of  writs,  de^enitjua  will  serve  no 
^^'  *•  writ  or  count  of/ormedan^  one  or  other.  And  any  other  form 

improper  will  abate  the  writ.  It  is  true  that  regularly  a 
feoffment  bars  the  feoffor  of  all  present  rights,  yea,  and 
of  all  aft#r  rights  and  possibilities  arising  to  the  same 
parties  by  causes  before  the  feoffment,  and  that  without 
respect  to  the  loss  of  strangers.  Vide  Albany's  case  and 
Diggs'  case,  Co.  Lib.  1. 
[338]  And  therefore  in  Archer's  case,  Co.  lib.  1.  fol.  66,  land 

was  devised  to  the  father  for  life,  the  remainder  to  his  first 
heirs  males.  The  tenant^  for  life  made  a  feoffment  in  fee 
and  died  :  the  next  heir  was  barred  of  his  remainder  for 
ever.  For  by  the  feoffinent,  the  estate  for  term  of  life 
was  so  bound,  that  the  remainder  could  never  arise  during 
that  estate,  and  so  must  fail. 
Co.  L.  90.  b.  And  9  H.  7.  1.  A  man  seised  of  land  in  the  right  of  his 

Dy.^3.  b^'  ^'  ^'^^'  makes  a  feoffment  in  fee,  and  then  the  estate  is  made 
back  to  the  wife ;  she  is  thereby  remitted,  and  yet  he  shall 
never  be  tenant  by  curtesy.  And  therefore  it  is  well  re- 
solved, that  if  tenant  in  tail  discontinue,  and  the  discon- 
tinuee  levy  a  fine  with  proclamations,  he  that  did  discon^^ 
tinue  is  not  bound  to  claim,  but  after  his  death  his  issue 
must.  For  the  discontinuor  hath  no  right.  First,  for  him- 
self; for  so  he  mu^t  claim,  and  he  cannot  be  blamed,  or 
suffer  for  default  of  claim,  when  it  was  not  in  his  power 
to  make  claim.     And  therefore  all  cases  that  are  put  to 
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prove  the  force  of  a  feofiment,  regularly  conclude  nothing     [338  a] 
against  this  opinion,  that  the  tenant  in  tail,  by  his  feofi-     ^-^-v^^ 
ment,  cannot  put  away  his  whole  right"  of  entail,  because 
that  tMe  statute  of  Westm.  forbids  it,  which  overrules  all 
private  acts  and  rules  of  law. 

But  this  case  is  irregular,  because  it  standeth  by  act  of 
parliament,  which  is  able  to  make  the  same  act  good  to 
one  purpose  or  person,  and  void  or  voidable  to  another ;  as 
the  statutes  of  bishops,  deans,  chapters,   and   the  like, 
which  bind  the  predecessors,  and  are  void  and  voidable 
against  the  successors,  who^shall,  nevertheless,  when  they 
enter,  be  in  by  way  of  succession.     And  that  there  is  still  Antsc. 
a  right  in  the  tenant  in  tail,  against  his  feoffment,  appears 
in  that  he  hath  still  power  to  bind  it  more  finally  and  to- 
tally, by  fine  or  recovery,  if  he  pursue  them  rightly.   And 
therefore  note  Cuppledike's  case,  Co.  lib.  3.  fol.  6.    If  sco.go.a. 
tenant  in  tail,  with  divers  remainders  over,  make  a  feoff-  p^^^' 
ment,  and  the  feoffee  vouch  not  the  feoffor  tenant  in  tail  Muueivi  o«m. 
in  possession,  but  the  first  in  remainder,  his  state,  (i.  e.) 
the  feoffor's,  is  not  barred,  but  stands  to  be  remitted  or 
recovered.    And  Mansel's  case  is  there  cited,  and  allowed 
for  a  bar  to  three  several  entails,  by  one  recovery  with  a 
double  voucher. 

And  this  is  the  jus  ixtinguendi  which  I  spoke  of  before, 
which  he  could  not  extinguish  nor  discharge,  if  it  were 
not  in  him  and  his  power  still. 

And  therefore  there  is  no  cause  to  frame  abeyances 
needless  and  in  vain,  which  the  law  loves  not,  nor  admits 
but  in  case  of  necessity ;  as  in  vacations  of  bishops,  par- 
sons, and  the  like,  or  remainders  to  rigl^t  heirs  upon  free- 
holds. Abeyances  are  not  allowed  but  where  the  original 
creation  of  estates  requires  them,. or  where  the  conse- 
quence of  estates  and  -cases  do  in  congruity  require 
them. 
As  for  the  first,  Co.  l.  342.  b. 

In  the  case  of  single  corporations,  bishops,  deans,  par- 
sons, and  the  like,  which  must  die,  and  leave  a  vacuum  of 
fireehold,  or  a  remainder  to  the  heirs  of  /.  S.  yet  living, 
with  provision  for  the  present  freehold. 
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[338  6]         Or  secondly  in  cases  of  congruity ;  if  a  man  have  given 
y^""^"^     warranty,  and  die  without  heirs,  his  heir  may  be  vouched 

Ante' 222.         in  utefo  moifi^.    But  if  there  be  an  heir  in  esse^  he  shall 

s^'.  b.'  '  *'  be  vouched.  38  E.  3.  29.  And  a  vouchee  may  ta(ke  and 
plead  a  release,  qucui  tenens^  (Littleton,  cop.  Releases,)  or 
may  levy  a  fine  to  the  demandant  of  die  land  in  question. 

Ante  ]^.  But  for  States  that  are  of  their  own  nature,  in  their  origi* 
nal,  perfect  and  entire,  (as  this  is,)  the  law  permits  not  vain 
affected  abeyances  or  fictions,  by  the  voluntary  act  of  the 
party,  that  serve  to  no  good,  as  this,  which  should  be  to 
preserve  a  right  to  serve  the  heir,  and  to  defraud  the  king; 
which  is  one  of  the  principal  reasons  which  moved  the 
statute  of  27  H.  8.'  to  confound  uses  into  possessions  ;  uses 
being  but  a  kind  of  abeyance  and  shift  to  keep  the  profits 
to  the  cestui  ftce  tMe,  and  to  defraud  tlie  king  and  lords  of 
their  escheats,  and  them  that  have  right  to  demand,  of 
their  actions. 
[339]  Littleton  was  confounded  in  himself,  that  made  an  abey- 

o^Lfsid.'a.    ^^^^  ^f  A  grant  of  totum  statwn  suMm^  and  yet  made  it 

iM*bfp?o!Mo!  "^"^  *"*  estate  for  life ;  which  is  condenojied  in  Waking- 

^-  ham's  case  by  the  judges. 

And  again,  although  fictions  may  take  place  among 
common  persons,  yet  the  king  is  not  to  be  answered, 
bound,  nor  defeated  by  fictions.  And '  therefore  the  king 
will  not  be  bound  in  his  reversion  or  remainder  by' recom- 
pense feigned  upon  a  common  recovery.     6  E.  3.  55. 

Co.  L.  370.  b.  Warranty  collateral  binds  not  the  king,  without  true  and 
actual  assets ;  nor  by  estoppels,  &c.  of  his  own  recitals, 
ex  certa  ecierUia.     Alton  Wood's  case,  Co.  L  1.  43. 

17  E.  3.  The  archbishop  of  York  voided,  during  which 
avoidance  the  deanery  also  voided,  which  hath  been  al- 
ways elective ;  yet  the  king  shall  present  in  right  of  the 
bishopric,  as  the  right  was  at  the  best.  If  you  have  a  right 
for  the  good  of  the  issue,  the  king  will  also  find  it  for  his 
good.     The  king  shall  take  things  at  the  best  for  himself. 

pio.fi28.  b.  The  king's  tenant  presents  and  institutes,  and  before  in- 
duction dies ;  the  king  shall  present  of  new,  though  the 
heir  could  not,  in  whose  right  he  seems  to  do  it.     Ant.  154. 
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3  E.  6.  Dy.  6a.     Stringfellow  sued  oa  extoat  tipon  a     [339  d] 
statate  staple  against  one  Brownsop ;  the  sheriff  of  Bed-     ^^^v^^ 
fordshire  extended  the  land,  and  praised  the  goods,  and  jon.«».  Dy^ 
seised  them  in  the  king's  hands ;  but  before  liberate^  an  ^^' 
exchequer  writ  for  a  debt  of  an  handred  pounds  of  the 
king's  to  be  levied  upon  Brownsop,  came  to  the  sherifl^ 
who  returned  upon  the  writ  this  special  matter  into  the 
exehequerf  and  that  he  made  the  same  return  into  the 
chancery,  upon  the   liberate^  and    that   there   were   ne 
other  goods;  yet  he  was  enforced,  notwithstanding  the 
custody  of  law,  to  serve  the  king. 

So  the  case  of  Sir  Edward  Cook,  in  the  court  of  wards.  itRo.R.s94. 

f^<     r^i    •  I  TT  1  /.  Goldb.  289. 

Sir  Christopher  Hatton  made  a  conveyance  to  the  use  of  jenk.  Cent. 
himself  for  life,  the  remainder  to  Sir  William  Hatton,  a.  Ante.^45.   * 
alias  Newport,  in  tail,  with  clause  of  revocation;  and  iico.'^;b.' 
after  became  indebted  to  the  queen.     It  was  resolved  lei'tMSb 
that  the  whole  state  of  his  land,  though  not  revoked,  was 
subject  to  the  debt  by  common  law,  without  averment  of 
fraud,  under  the  inquisition  qua  terras  et  ienementa  hc^ 
butt. 

Then  follows  the  next  question ;  whether  such  a  right 
oi  formedon  may  be  forfeited  to  the  king  by  the  statute, 
(for  by  the  common  law  it  cannot  be ;)  or  what  rights  of 
entry,  or  of  action  in  general,  may  be  forfeited  by  the 
statute,  either  in  nature  of  grant,  or  in  nature  of  extin- 
guishment. 

It  is  objected  in  general,  first,  that  rights  were  neither  Objecu 
meant  nor  mentioned  in  the  statute  of  26  H.  8. 

Next,  because  the  forfeiture  of  entail  estates  \^.  pos- 
session, themselves,  was  gained  upon  the  people  by  cir- 
cumvention, without  naming  of  them ;  and  therefore  they 
thought  it  unsafe  to  add  or  name  rights,  lest  they  should 
have  awaked  the  parliament ;  and  a  law  so  gotten  by  art, 
would  not  be  extended  beyond  the  letter. 

The  words  of  the  statute  26  H.  8.  cap.  13.  are  these  ; 
<  Be  it,  &c.  that  every  offender  and  offenders,  being  here- 
after lawfully  convict  of  any  manner  of  high  treason,  by 
presentment,  confession,  verdict  or  process  of  outlawry, 
according  to  the  due  course  and  custom  of  the  common 
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[339  6]  laws  of  the  realm,  shall  lom  and  forfeit  to  the  king's  bigh- 
^"^"^''"^  oess,  his  heirs  and  suceessorSy  all  such  lands,  tenements, 
and  hereditaments,  which  any  such  offender  or  offenders 
shall  have,  of  any  estate  of  inheritance,  in  nse  or  posses- 
sion, by  any  right,  title  or  means,  within  this  realm  of 
England,  or  elsewhere,  within  any  the  king's  dominions, 
at  the  time  of  any  such  treason  conmiitted,  or  any  time 
after,  saving  to  every  person  or  persons,  their  heirs  and 
successors,  other  than  the  offenders  in  any  treason,  their 
heirs  and  successors,  and  such  person  and^  persons  as 
claim  to  any  their  uses,  all  such  right,  title,  interests,  &c. 
which  they  shall  have  at  the  day  of  committing  such 
treasons,  or  at  any  time  before,  in  as  large  and  ample 
manner  as  if  this  act  had  never  been  had  or  made.* 

The  special  act  of  31  H.  8.  being  also  in  this  case,  is 
not  restrained  to  any  form  of  attainder,  as  is  26  H.  8. 
And  it  hath  the  express  words  of  ^  all  lands,  tenements, 
rents,  reversions,  remainders,  rights,  possessions,  entries, 
[  340  ]  conditions,  cujUaeimque  n&iuraf  quaiUiitiaj  out  namtmSj 
which  the  person  attained,  or  any  other  to  their  use,  had 
in  fee-simple,  or  fee-tail;'  and  had  a  saving  as  the  other, 
and  a  provision  that  his  attainder  shall  not  prejudice  such 
to  whose  use  he  was  seised. 

The  statute  of  33  H.  8.  chap.  20,  saitb  thus,  <  That  the 
king's  majesty,  his  heirs  and  successors,'  shall  have  as 
much  benefit  and  advantage  by  such  attainder,  as  well  of 
uses,  rights,  entries,  conditions,  as  possessions,  reversions, 
remainders,  and  all  other  things,  as  if  it  had  been  done 
by  authority  of  pariiament,  and  shall  be  judged  and 
deemed  in  actual  and  real  possession  of  the  lands,  tene- 
ments, heriditaments,  uses,  goods,  chattels,  and  all  other 
things  of  the  offender  so  attainted,  which  his  highness 
ought  lawfully  to  have,  and  which  they,  so  being  attaint- 
ed, ought  or  might  lawfully  lose  and  forfeit,  if  the  attainder 
had  been  done  by  authority  of  parliament,  without  any 
office  or  inquisition  to  be  found  of  the  same;  any  law,  &c.* 

This  statute  33  H.  8.  hath  no  better  words  for  the 
rights  and  things  forfeited  than  31  H.  8.,  and  hath  no 
name  of  entails ;  only  it  giveth  to  the  king  the  present 
possession. 
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Atid  n6w  cot  of  the  consideration  of  these  statutes  1     [340  a] 
answer,  that  the  pretence  objected  is  neither  honorable      '^-^^v^*^ 
nor  true  ;  for  the  statute  26  H.  8.  itself  speaketh  plain, 
that  the  party  attainted  of  treason  shall  forfeit  all  his 
lands,  &c,  of  any  estate  of  inheritance ;  and  there  were 
b«t  two  estates  of  inheritance,  viz.  fee-simple,  which  was 
forfeitable  by  the  common  law ;  and  therefore  the  statute 
could  work  upon  nothing  but  entails ;  and  this  was  full 
and  direct,  and  not  by  general  and  ambiguous  words,  as 
Trugdin's  case,  cited  by  Coke,  and  Foster's  case,  which  uco.es.b. 
was  but  in  these  words ;  that  a  person  attainted  in  a  pre-  i  cr.  io.  m. 
munire  shall  forfeit  all  his  lands  and  tenements,  goods  ^  ^^^'  ^^' '' 
and  chattels  to  the  king,  but  saith  not  of  what  estate. 
Again  that  statute  of  26  H.  8.  gave  churchmen  power  to 
forfeit  land  of  their  churches,  by  the  words  *  seised  of 
inheritance   by  any  right,   title,   or  means   whatsoever,' 
which  had  less  power  in  justice  both  of  law  and  equity, 
to  make  devastations  of  the  inheritance  of  their  churches, 
than  the  tenant  in  tail  of  his.     And  to  show  plainly  that 
the  statute  proceeded  unmasked,  it  did  expressly  create 
new  treasons  of  inferior  nature ;  holding  of  forts,  ship- 
ping, and  munition  :   a  thing  whereof  the  people  were 
ever  so  extremely  jealous,  that  they  forbad  upon  the  law 
of  25  E.  3.  to  all  judges  to  do  anything  that  way  ;  reserv- 
ing that  as  a  peculiar  to  themselves  in  parliament,  in 
these  words,  thus  ;  '  Because  many  like  cases  of  treasons 
may  happen,  which  a  man  cannot  think  of;  it  is  accorded 
that  if  any  sui^h  happen,  the  judges  shall  tarry  without 
judgment,  till  the  case  be  declared  in  parliament.'     Tuta 
est  custodia  qua  sibifnet  creditur. 

And  touching  the  word  '  rights,'  though  26  H.  8.  hath 
not  the  word  *  rights'  in  the  purview,  yet  it  hath  the  word 
'rights'  expressly  in  the  excluding  of  the  offender  and  his 
heirs  out .  of  the  saving,  which  was  enough  to  awaken 
them.  But  besides  that,  the  special  act  of  31,  hath  all 
the  words,  'tights,  possessions,  entries,  and  conditions' 
expressly  in  the  purview,  as  hath  been  observed. 

But   on  the  other  side,  If  a  nten  ivould*yeiriminate, 
judge  whethei^  the  statute  of*  entails  itself  did  not  gain 
65 
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[340  6]  opdn  the  king's  exemption  from  forfeitures  for  treason, 
by  general  and  cunning  words.  For  there  is  no  word  of 
treason,  nor  word  of  any  kind,  but  only  non  habeatU  po- 
testatem  alienandi;  as  if  they  had  sought  only  to  save 
estates  tails  from  grants  and  sales. 

For  Edward  the  First  was  too  prudent  and  magnanim<^s 
a  prince  to  have  given  assent  to  a  plain  statute,  that  the 
estates,  which  then  were  subject  to  forfeiture  of  treason, 
should  be  exenu>ted  by  a  new  name  of  tail,  being  in  effect 
the  same  estate  that  was  before. 

But  now  it  is  controverted  what  rights  are  made  forfeit- 
able by  this  statute  of  26  H.  8.,  or  by  the  special  act  of 
31  H.  8.,  or  by  the  general  statutes  of  33  H.  8. 

And  this  is  a  point  of  great  consideration,  not  so  much 
for  this  particular  case,  as  for  the  general  of  all  forfeiture 
of  rights,  in  all  cases  of  treason  whatsoever,  and  upon  all 
statutes. 
[341]  ^^^  ^^^^  ^^  ^^  granted  on  the  other  side,  that  right  of 

entry  is  forfeited,  but  right  of  action  not.  And  so  they 
urge  the  warrant  of  the  Marquis  of  Winchester's  case, 
Co.  1.  3.  and  Doughty's  and  Englefield's  case ;  and  then 
again  they  restrain  the  right  of  entry,  to  the  entry  by  a 
disseisee  upon  the  disseisor,  by  the  rule  of  imitation  of 
attainder  at  the  common  law,  that  gave  no  other.  In 
which  case  the  lord  could  not  have  an  assise,  for  the  privi- 
ty that  is  in  action. 
DftT  15  a  ^^^  ^^^  ^  hold,  that  where  new  remedy  is  given  by  eor 

Ante  48, 848.  try,  which  was  not  before  action,  the  king  shall  have  them 
•  by  the  word  entries^  upon  the  statutes  of  31  and  33  H.  8. 
And  therefore  I  put  the  two  cases  upon  tha  statute  of  32 
H.  8.  cap.  28.  of  entry  given  to  the  wife  upon  the  feoff- 
ment or  fine  of  her  husband,  and  the  other  upon  31  H.  8. 
cap.  33.  the  entry  of  the  disseisee  upon  the  heirs  of  the 
disseijsor,  dying  within  five  years  after  tlie  disseisin  :  the 
king  shall  have  those  entries  in  both,  but  not  by  the  stat- 
ute of  26  H.  1.  or  31  H.  8 ;  but  by  the  statute  of  33  H. 
8.  which  gives  entries  by  several  words  ;  which  33  H.  8. 
10  Co.  37.  a.  ^^^  madjD.  after  those .jue^  repedie^  by  entries  given. .  But 
the  old  action  of  cui  in  vita^  or  entry  sur  diaseiriny  is  not 
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given.  And  the  entry  of  an  heir  upon  a  jointress's  dis-  [341  a] 
continuance  upon  11  H.  7.  is  also  given  by  31  and  32  H.  >-^-n^^^ 
8.  For  I  will  never  shorten  the  king^s  rights  where  jus- 
tice bears  it ;  that  is,  where  the  king  hath  the  words  full ; 
and  it  may  do  the  king  some  good,  and  no  hurt  to  any 
other  but  the  person  attainted,  and  his  heirs,  which  the 
statutes  do  all  bar.  Therefore  bind  not  the  new  statutes 
so  to  the  common  law,  that  their  words,  increased  for  the 
king's  advantage,  should  be  deprived  of  their  force,  as  in 
conditions,  rights,  entries,  both  upon  31  and  33  H.  8. 

And  touching  the  other  part  of  real  actions,  I  do  dis*  3  Co.  2.  a 
tinguish,  that  if  the  traitor  or  his  heirs  claiming  as  heirs, 
be  of  the  time  of  his  attainder  entitled  to  a  real  action  to 
the  lands  of  a  stranger,  that  the  king  shall  not  have  this 
right  by  forfeiture  of  treason  ;  and  so  far  goeth  the  cause 
of  the  Marquis  of  Winchester,  and  no  further. 

And  therefore  they  put  these  two  cases  in  general.     If  sco.s.  a.  Cr. 

^   ^  °  Car.  428.   Ante 

tenant  in  tail  make  a  feofiment  in  fee,  and  then  be  %i2.  i2Co.6. 
attainted  of  treason,  this  right  of  formedon  in  de- 
scender against  discontinuee,  is  not  given  to  the  king 
to  recover  against  him.  So  if  disseisor  die  seised,  and 
his  heir  in  by  descent,  the  disseisee  is  attainted,  the  king 
shall  not  have  it.  Yet  in  Walsingham's  case,  that  very 
point  was  in  effect  adjudged  contrary  ;  for  though  in  that 
case  Wyat  was  tenant  in  tail  with  reversion  in  the  crown 
that  made  the  feoffment ;  yet  the  court  in  their  judgment 
took  little  hold  of  that  reason,  but  made  it  the  general 
case  of  a  common  tenant  in  tail  that  makes  a  feoffment, 
and  then  is  attainted  of  treason,  that  he  hath  still  a  right 
remaining  in  him,  which  his  heirs  must  claim  from  him,  by 
a  descenditjua,  and  therefore  hath  power  to  forfeit.  And  pio.fico.  b. 
it  is  to  be  noted,  that  in  the  whole  argument  of  that  case,  \^^  ^; 
(though  it  were  argued  by  great  learned  men  on  both 
sides,)  there  was  no  man  made  touch,  neither  at  bar  nor  at 
bench,  that  such  a  right  could  not  be  forfeited,  as  now  it 
is  resolved,  which  had  made  an  end  of  the  question  ;  for 
it  was  in  vain  to  dispute,  whether  he  had  a  right  or  no, 
(which  was  made  all  the  question)  if  he  could  not  forfeit 
such  a  right,  whether  he  had  it  or  not. 
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[341  6]  ^nd  it  is  worthy  the  noting,  that  in  the  marquis's  case, 
which  was  within  ten  years  after,  (for  Walsingham's  case 
was  15  Eliz,  in  the  exchequer,  and  the  marquis's  case  in 
the  25  Eliz.  in  the  king's  bench,)  they  relied  mainly  upon 
a  special  reason  of  that  case,  which  w^  a  writ  of  error  to 
reverse  a  common  recovery,  whereto  tl^  person  attainted 
was  entitled,  as  was  pretended,  and  which  the  queen 
would  claim  by  his  attainder,  which  they  adjudged  clearly 
she  could  not  have,  because  it  was  an  action  pf  privity, 

3Co.  2.  b.  which  could  not  be  passed  with  general  words  ;  and  that 
they  caused  to  be  entered  upon  the  roll,  as  the  ground  of 
their  judgment ;  omitting  their  other  reasons,  used  in  the 
discourse  of  their  arguments,  which  was  prudently  done ; 
for  they  took  a  sure  ground  for  their  own  judgment,  and 
yet  did  they  not  expressly  cross  the  former  judgment,  be- 
[342]       cause  the  cases  differed ;  upon  which  reasons  also,  though 

7  Co.  13.  a.  conditions  be  given  by  the  sti^tute  of  33  H.  8,  yet  condi- 
tions of  privity,  and  that  are  inseparably  inherent  in  the 
person,  are  not  given  to  the  king;  as  it  was  resolved  in  the 
Duke-  of  Norfolk's  case  cited  in  Englefield's  <;ase. 

I  speak  not  this  as  though  I  differed  ifr  my  opinion  from 
the  rule  of  the  marquis's  case,  specially  taken,  as  there  it 
is,  of  a  right  of  action  in  the  person  attainted,  to  the 
lands  of  a  stranger,  for  the  reasons  there  spoken  of,  and 
some  others  as  strong  as  those,  viz.  these,  that  aance  a 
forfeiture  is  a  kind  of  grant,  and  that  mere  rights  cannot 
be  granted,  it  cannot  be  thought  that  the  statute  meant  to 
give  power  to  forfeit  that  which  the  party  had  not  power 
to  grant ;  that  is,  to  grant  one  a  right  that  he  hath  to  the 
land  of  another ;  which  reason  is  urged  with  that  distinc- 
tion, Lampet's  case,  Co.  lib.  10.  48.  And  again,  the  scope 
of  the  statute  appears  plainly  to  prejudice  no  stranger, 
but  to  save  their  estates  and  rights  fully,  as  if  the  statute 
had  not  been  made ;  which  could  not  be,  if  the  king 
should  be  put  in  the  place  of  a  subject,  to  pursue  old  and 
sleeping  titles  with  a  greater  strength  than  the  subject 
could,  and  tendeth  to  maintenance  of  the  rights  and  titles 
oi  strangers,  to  the  prejudice  of  ancient  and  lawful  pos- 
sessors ;  an  abuse  against  common  law,  and  against  the 
current  of  all  statutes,  in  all  ages. 


Qmt  now  if  ajoy  mun  VMppose  that  the  eo^e  ot  tbe.  mar-     [942  a] 
quisj  or  the  law,  doth  warraat  a  general  coiiclusioa,  that     ^-^"v^^ 
no  right  of  action  of  the  person  attainted  is  given  toibe 
king,  I  9ay  he  is  in  a  plain  and  dangeroua  error,  in  the 
conatructioQ  of  the^e  atatute9v  to  the  wcong  of  the  king 
and  the  commonwealth,  (for  they  make  but  one^)  and  to  sh.  7.1.  per 
preposterouA  favor  of  great  malofactoira  and  peiit9  of  the 
state. 

Nothing  is  more  natural  than  to  marry  and  reduce 
rights  to  their  possessions,  therefbro  nothing  worse  than 
to  sever  them ;  and  therefore,  as  I  do  allow  that  opinion  in 
the  marquis's  case,  imd  the  reasons  for  it,  as  before>  so  I 
am  utterly  of  another  mind  in  those  easesi  where^i  by  the 
forfeiture!  right  of  action  in  the  persons  attainted  may 
come  to  the  possession  of  the  king,  to  confirm  it ;  or  where 
it  goeth  with  the  possession  that  is  forfeited  to  the  king, 
to  establish  it,  and  can  be  otherwise  of  no  use,  b^g  kepi 
from  the  king,  but  to  d^at  and  defmud.tha  kii^,  for  the 
benefit  of  the  person  attainted,  expressly  against  the  let* 
ter  and  whole  seope  of  the  statute,  that  shuts  him  out  of 
the  saving,  and  all  hope.  So  tbe  words  shall  work  like 
to  Littleton,  title  Confirmation,  531.  The  disseisee  gives 
land  by  deed,  without  livery,  to  the  disseisor,  being  tenant ; 
this  confirms  the  land  and  sta1«,  and  yet  tbe  word  is  '  land ' 
not  *  right,' '  give '  land,  not  ^  confirm '  it. 

And  therefore  I  put  this  case  for  example  which  no  man  dj.sss. 
can  deny ;  that  tenant  in  tail  discontinues,  and  the  dis- 
continuee  conveys  the  land  to  the  king,  and  then  the  ten- 
ant in  tail  or  his  iisfsue  is  attainted  of  treason  ;  the  king 
shall  have  this  right  to  work  by  way  of  confirming  his 
estate. 

But  I  agree,  that  if  the  discontinuee  in  that  case  did 
convey  the  land  unto  tbe  king  but  for  term  of  his  life, 
with  the  remainder  over  to  a  stranger,  and  the  tenant  in 
taili  or  his  issue,  were  attainted ;  Uiat  though  the  king 
should  enjoy  his  estate  confirmed,  yet  the  remainder 
should  lie  open  to  the  right  of  entail. 

But  turn  the  case,  that  the  discontinuee   did  convey  ^o-  ^id 
the  land  to  /.  S.  for  life,  tbe  remainder  to  the  king  in  fee ; 
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[342  b}  and  then  the  attainder  had  followed  ;  the  king's  state  is 
^-•'^^^^  confirmed,  and  by  consequence  the  estate  of  the  subject, 
for  life,  that  supports  it,  cannot  be  impeached  ;  for  the  for- 
feiture is  given  to  the  king,  and  to  no  other  but  for  the 
king's  good.  And  that  answereth  my  brother  Hutton's  ob- 
jection, that  the  right  of  the  old  entail  might  be  larger 
than  the  present  entail  that  was  to  be  forfeited,  and  there- 
fore should  not  be  intended  to  be  forfeited,  together  with 
the  estate  in  possession ;  for  the  king  shall  have  use  of  so 
much  as  concerns  him,  but  it  shall  not  be  used  for  the 
benefit  of  any  other  besides  the  king  ;  for  no  forfeiture  is 
given  to,  or  for,  any  other,  neither  ought  any  right  of  ac- 
tion to  be  given  to  the  king,  that  may  be  used  against  a 
£343]  stranger ;  but  against  the  offender  himself  it  is.  clear  con- 
trary, both  because  his  rights  are  given  to  the  king,  and  he 
and  his  heirs  expressly  excluded  out  of  the  saving  from 
those  rights. 

Hitherto  we  have*  spoken  of  naked  rights  of  actions, 
which  the  person  attainted  may  have  to  the  land  of  a 
stranger,  or  to  the  land  of  the  king  himself. 

Now  we  will  speak  distinctly  of  rights  real,  that  the 
person  attainted  hath  in  his  own  land,  whereof  he  is  seised, 
and  which  he  is  to  forfeit  by  his  attainder ;  which  right  is 
other,  and  more  ancient,  and  better,  than  that  whereby  he 
hath  and  holdeth  the  state  and  possession,  whereby  he  is 
seised  at  the  time  of  the  attainder;  which  is  the  very  case 
now  in  question ;  whether  the  heir  of  the  person  attainted 
shall  have  any  advantage  of  such  a  right,  to  defeat  the 
estate  and  possession  that  the  king  takes  by  force  of  the 

I  Cro.  428.  attainder  and  of  these  statutes,  or  either  of  them,  whereof 
the  statute  of  26  H.  8.,  the  particular  statute  of  31  H.  8., 
spake  so  clearly  and  definitively,  that  to  dispute  it  is  a 

3  Cr.  28.  made  question  where  none  is ;  and  the  case  of  the  Lord 

Lumley,  which  was  cited  out  of  Coke  1.  3.  10.,  is  nothing 
to  this  purpose,  ^yel,  pere^fUz;  le  pere^  en  vie  del  ayel, 
is  attaint  de  treason;  the  father  dies,  then  dies  the  grand- 
father ;  the  son  shall  inherit  from  him.  This  is  clear ;  for 
the  statute  of  26  H.  8.  chap.  13.  gives  a  forfeiture  of  the 
lands  of  the  person  attainted,  which  cannot  prejudice  the 
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SOD,  in  that  case,  because  his  father,  which  was  attainted,  [343  a] 
had  nothing  in  the  land  at  the  time  of  his  attainder,  but  v-^^v^^ 
the  grandfather,  who  was  not  attainted,  and  from  whom 
he  may  convey  the  tail,  by  the  help  of  the  statute  of 
Westminster  the  second,  of  entails ;  whereas  here  it  is 
plain,  that  the  person  attainted  was  seized  of  that  land  in 
question  in  tail,  which  is  forfeited  full  within  the  words 
and  meaning. 

And  I  hold  plainly  in  this  case,  that  as  his  land  in  pos-  iCr.4S8.Het], 
session  is  distinctly  and  literally  given  to  the  king,  so  the  pio*.  66i. ' 
right  is  as  directly  and  plainly  given  by  way  of  discharg-* 
ing  the  land,  as  to  the  king's  estate  of  that  ancient  right, 
whereof  it  was  meant  to  be  freed :  and  so  the  state  given 
unto  the  king  established  by  it.  For  now,  when  the  law 
saith  that  the  king  shall  have  the  land,  saving  the  right 
of  all  persons,  other  than  the  offenders  and  their  heirs,, 
and  such  as  claim  to  their  use ;  it  is  plain  that  the  eye 
of  the  law-makers  was  not  only  upon  the  lands  in  posses-* 
sion,  but  also  upon  the  rights  to  the  same  ;  the  one,  tiz. 
the  land  in  possession,  in  point  of  giving ;  the  other  in 
point  of  saving  or  barring. 

The  land  in  possession  given  could  be  but  in  one ;  that 
is,  in  the  offender ;  and  so  it  was  given.  But  right  in  the 
same  lands  might  be  in  sundry  persons ;  in  the  offender,  or 
in  his  heirs,  or  in  strangers. 

Now,  then,  the  law  saith,  that  the  king  shall  have  the 
lands,  always  saving  the  rights  of  strangers ;  but  without 
saving  the  right  of  the  offender,  or  his  heirs,  or  any  claim<^ . 
ing  to  their  use  ;  which  is  as  much  as  to  say,  that  the  king 
shall  have  the  land  without  saving,  &c.,  or  excluding,  &c., 
or  freed,  or  discharged  of  the  rights  of  the  offender,  or  his 
heirs,  or  against  the  offender  and  his  heirs  in  fee,  or  of 
fee-tail ;  so  if  it  had  been  saving  to  all  strangers,  all  their 
rights,  &c.,  and  the  '  other  than,'  which  breaks  the  sen- 
tence, had  been  utterly  omitted,  the  strangers  had  been 
provided  for,  and  the  privies  excluded ;  if  the  words  had 
been  all  in  the  purview,  thf^t  are  divided  in  the  purview 
and  saving,  it  had  been  full,  as  to  say  that  the  offender 
shall  forfeit  the  land  against  him  and  his  heirs,  omitting 
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[343  h]  the  saving  to  fttrangers.  And  auc^^  terbofUf/n  iutU  ju- 
^•^'V'"^  dice  ir^igna.  And  therefore,  wbete  it  nVas  said  that  the 
word  of  discharging  the  right  of  iht  heir  in  tail,  was  a 
new  invention,  and  thai  thefe  was  no  word  of  barring  or 
discharging  the  rights  of  the  offend^t  and  his  heint  in  th6 
statut^)  at  there  is  in  the  ^tatates  of  fined,  it  is  plainly 
mistaken;  tbt  it  id  the  sattO  (j^^^^'^S  ^^  porview  and 
saving  with  the  exclusion  of  rights  of  heirs  together)  with 
the  word  of  diBchar|^ing,  as  hath  been  said ;  except  we 
think  that  tho  satn^  thing  cannot  be  spoken  but  in  the 
self  same  words* 
[344]  Note^  that  the  statute  of  31  H.  8.  gives  rights  in  tile 

purview  aotnally,  as  well  ad  land,  and  again  discharges  It, 
by  (excluding  it  ont  of  the  saving. 

For  example)  tenant  in  tail  discontinues  and  disseises 
his  discontinue,  and  is  attainted  of  treason ;  he  forfeits . 
his  land  gained  by  disseisin,  and  hid  right  of  entail  he 
cannot  use  against  the  king  by  fo^ce  of  these  dtatutes. 

And  this  stands  with  the  rule  and  reason  of  the  Marqnis's 
ease ;  for  e&niraitiar.  ttmiratid  ui  raito.  The  traitor^s 
right  to  the  land  of  a  stranger  shall  not  bO  given  to  the 
king,  for  the  qniet  of  a  stranger,  being  possessor ;  there- 
fore it  shall  be  given  to  the  king,  being  possOsdor,  for  the 
quiet  of  his  possession.  And  the  word  of  ker^Uameni  in 
the  statute  of  26  H.  8.  and  the  word  of  rigJU  itself,  in  the 
statute  of  31  and  33  of  Hen.  8.  are  both  sufficient  and  fit 
to  carry  such  rights  in  such  cases ;  and  no  man  Will  dis- 
pute but  that  the  words  aro  full  and  sufficient  to  carry 
even  naked  rights  to  the  land  of  strangers  ;  and  therofore 
it  is  not  for  want  of  words  that  they  pass  not,  but  because 
it  was  adjudged  that  it  was  not  meant ;  and  so  it  was  said 
in  Doughtie's  case  ;  so  you  have  an  equity  for  the  good 
of  the  subject  against  the  king,  expressly  against  letter. 

Therefore  think  it  not  strange  that  nothing  be  lost  for 
the  king,  where  both  letter  and  meaning  and  equity  are 
for  him ;  and  can  any  man  conceive  that  the  parliament 
that  gave  the  land  to  the  king)  should  teave  a  right  to  the 
traitor  to  the  same  land,  to  defeat  him  of  it  again,  since 
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the  statute  gives  the  land,  and  also  the  right,  and  the     [344  a] 
saving  excludes  his  right  again?  ^.-^^^^-w 

And  this  point,  concerning  the  forfeiture  and  extinguish- 
ment of  all  manner  of  rights  of  persons  attainted  of  treas- 
on, and  their  heirs,  for  the  benefit  of  the  king's  forfeiture, 
is  of  so  great  importance,  that  if  it  be  not  taken  at  large, 
as  I  take  it,  it  is  an  eluding  of  all  the  statutes,  even  that 
of  33  H.  8,  cap.  20 ;  for  though  that  hath  the  word  *  rights,' 
so  hath  31  H.  8v 

And  it  is  agreed  on  both  sides,  that  the  word  <  rights,' 
in  both  statutes,  doth  not  include  the  right  of  action  to 
the  land  of  strangers,  by  an  equity  against  the  letter.   But 
if  you  shall  agree  also  that'it  shall  not  extend  to  old  and 
stale  rights,  that  the  person  attainted  may  have  to  the 
king's  lands,  howsoever  the  king  hath  the  land  or  the 
rights,  which  the  person  attainted  hath  buried  in  his  own 
land,  which  he  doth  forfeit  upon  these  statutes,  you  open 
a  wide  door  to  every  person  that  purposeth  treason,  to 
make   provision  beforehand,  that  though  you  get  some 
state  in  his  land,  yet  he  will  have  some  secret  right  to 
fetch  it  away  from  you  again  ;  so  that  where  the  statute 
of  entails  may  be  truly  said  to  be  a  real  and  perpetual 
asylum   for  traitors  and  treason  itself,  which  sanctuaries 
could  not  be  put  for  the  persons  of  traitors  only ;  so  these 
statutes,  that  do  subject  states  in  tail  to  forfeiture  of  trea- 
son, may  be  said  to  kill  treason  itself,  occidere  ipaam  pro- 
ditianem,  9,3  the  tyrant  was  said   to  kill  Preabyterium, 
when  he  took  away  tlieir  livings ;  and  consequently  this 
misinterpretation  shall  in  effect  build  this  tower  of  confu- 
sion ;  for  who  seeth  not  how  many  desperate  persons,  (as 
all  traitors  are,)  who  fear  not  to  hazard  themselves  for  the 
compassing  of  their  wicked  ends,  so  they  may  preserve 
their  posterity  and  their  estates,  to  preserve  them  in  glory 
that  ought  forever  to  be  infamous?     And  therefore  this 
question  is  pro  arts  etfocia  to  treasonable  designs. 

In  good  faith,  nimium  aUercando  Veritas  amittitur ;  and 

I   find,  that    when  a  man  admits  disputation,  it  lets  in 

doubting,  that  the  clearness  of  the  case  needed  not ;  for 

what  is  all  this  but  where  the  statute  saith,  that  the  per- 

6G 
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[344  b]  son  attainted  shall  forfeit  his  land  entail  to  the  king  and 
^-^^'^^^^^  his  heirs,  sc.  from  and  against  the  offender  or  his  heirs, 
it  is  said  he  shall  not  do  so,  neither  shall  the  king  have  it, 
but  the  offender  and  his  heirs  shall  retain  it ;  and  so  the 
right  expressly  given,  and  expressly  contradicted }  as  to 
construe  votumus,  id  est  nolumus. 

And  now  to  give  answer,  by  the  way,  to  a  point  stirred 
with  much  assurance  on  the  adverse  party,  which  was 
thus  :  Katharine,  the  wife  of  Bigod,  during  her  time  was 
seized  of  an  estate,  subject  to  the  farmedon  of  the  next 
heir  upon  the  ancient  entail,  whereupon  he  might  have 
recovered,  and  then  he  must  have  been  seized  of  the  old 
[345]  entail,  which  was  paramount  the  king's  title,  and  so  should 
in  effect  have  evicted  the  king's  estate  as  well  as  hers,  and 
then  it  is  said,  that  the  cause  is  all  one  of  remtt/er  and 
recovery. 

To  this  I  answer,  that  if  I  may  tak^  my  case,  I  will 
make  the  law  for  my  case  ;  and  so  this  case  is  made  at 
pleasure,  as  the  party  would  have  it ;  for  there  is  no  such 
case  ;  but  if  there  were  such  an  one,  it  is  true,  that  the 
woman  would  have  much  ado  to  defend  herself;  for  she 
could  not  claim  any  defence  by  the  king's  title,  under 
whom  she  claims  not ;  and  also  till  the  office  were  found, 
the  right  was  in  the  heir,  who  must  implead  his  mother. 
Post.  347.  and  after  her  death,  both  possessioQ  and  right  were,  ac- 
cording to  the  case  of  the  marquis,  in  the  heir,  and  so 
was  found,  and  also  the  remUter  de  /ado  was  in  force. 
But  now,  and  ever  since  the  office,  the  case  cometh  right 
between  the  king  and  the  issue,  which  is  just,  that  either 
party  may  plead  and  defend  his  cause  himself. 

This  objection  also  doth  receive  divers  considerations 
and  answers ;  for  first,  since  the  ancient  title  of  the  issue 
is  extinct  by  the  statute,  together  with  the  husband's 
estate  tail,  which  is  barred  by  the  attainder  against  him, 
and  his  issue,  and  the  wife's  estate,  as  a  stranger  by  sur- 
vivor, not  claiming  under  her  husband,  nor  under  that 
estate,  is  saved,  in  point  of  contingency,  if  she  survived, 
and  not  else ;  whereof  this  issue  can  take  no  advantage^ 
for  he  is  no  stranger  within  the  saving. 
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And  this  appears  to  the  court,  the  whole  case  being  [345  a] 
found,  or  pleaded  specially  by  the  woman,  that  though  ^-^-v^^ 
the  woman  be  sufficient  tenant  to  the  pr€Bcipei  yet  the  son 
is  no  sufficient  demandant ;  for  he  must  demand  the  old 
entail,  which  he  cannot  have,  because  it  was  extinct  by 
the  statute ;  and  a  new,  or  Less  estate  he  cannot  claim,  for 
that  is  not  his  true  estate  ;  as  in  Dalimore^s  case  of  feofiees 
to  uses,  15  and  16  Eliz.,  Dyer  329.  So  the  wife's  new 
estate  is  safe,  because  the  old  estate  and  title  is  gone ; 
and  the  king  cannot  claim  by  that  old  right  against  her, 
because  it  is  not  given  him  by  the  statute,  to  thie  prejudice 
of  her,  being  a  stranger,  (as  hath  been  said,)  but  by  way 
of  extinguishment  in  his  possession,  for  the  establishing 
so  much  of  the  new  estate  as  he  takes  by  the  forfeiture 
and  the  statute.  And  also,  because  the  king^s  title  and 
the  wife's  are  from  one  root,  the  wife's  estate  shall  not  be 
impeached,  lest  the  king  thereby  should  be  hurt.  Again, 
if  it  be  said  that  though  the  right  should  be  said  to  be 
extinct  by  the  statute,  yet  that  should  be  only  as  to  the 
king,  because  the  land  is  given  to  him  discharged  of  the 
title,  and  so  there  were  no  defence  for  the  woman  in  the 
/bftnedon^ 

I  answer,  that  as  to  this  imagination  of  a  farmedon^  be- 
tween the  son  and  the  wife,  and  a  recove/y  upon  that, 
and  BO  to  see  how  that  should  work  upon  the  king's  title, 
to  prevent  it  upon  the  death  of  the  woman,  who  could  not 
defend  herself  by  the  king's  title,  though  it  be  good, 

I  answer,  and  say  first,  that  there  is  no  such  point  in 
the  case ;  but  the  wife's  estate  continues  still  after  her 
death,  and  it  is  a  part  of  that  latter  estate  and  tail,  which 
is  forfeited,  and  whereby  the  king  claims,  and  so  it  sup- 
ports the  king's  estate. 

Touching  the  point  of  remitter^  itmusthave  two  things  ; 
that  is,  an  estate  in  possession,  descended  from  Katha- 
rine to  her  son,  of  her  estate  tail ;  and  to  that  must  be 
joined  a  right  of  the  ancient  entail. 

Now  touching  the  forfeiture  of  lands  in  tail,  before  the 
statute  of  33  H.  8.,  scilicet,  upon  the  statute  of  29  H.  8- 
or  31  H.  8.,  I   am  of  opinion  in  general,  that  the  land  of  ^''^f^^ 


^     i 
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[345  b]     tenant  in  tail  ought  to  come  to  the  king,  in  an  attaioder 
"•'^^'^^     of  treason,  upon  the  death  of  the  person  attainted,  without 
office,  so  as  the  heir  in  tail  shall  not  inherit ;  notwithstand- 
ing the  opinion  of  Dough  tie's  case,  that  the  land  in  tail 
mVio'mS'  ®^^^'  descend,  notwithstanding  the  attainder,  till  the  ata- 
i  Co.  42.  b.       tute  of  33  H.  8.,  because  the  blood  is  not  corrupted  by 
Pio.394.b.'^     the  attainder.     So  I  hold  that  opinion  that  is  called  a 
resolution,  to  be  but  a  matter  of  discourse,  and  no  point 
of  judgment,   or  pertinent  to  the  judgment  of  that  case, 
and  to  be  erroneous.     For   it  is  plain  that  tenant  in  tail 
with  reversion  Ih  the  crown,  if  he  be  attainted,  his  blood 
Pio.  569.  a.       is  corrupted,  and  his  estate  tail  ceaseth  upon  his  death, 
[346]       and  the  land  reverteth  to  the  king  in  possession.     And 
that  is  the  judgment  of  Austin's  case,  1  and  2  Ph..  and  M. 
Oy.  107.  b.  116  Plowden,  Walsingham  560,  which  went  so  far  as  to  avoid 
\nt.324.  silo,  a  lease  made  by  tenant  in  tail,  though  he  left  issue  ;  which, 
Bri^'.  27.       I  must  confess,  was  an  hard  strain  ;  and  so  was  Sir  Nicho- 
I  And.  39.        1^  Carew's  case  ruled,   16  Eliz,,  Dyer  332,  where  Wray, 
Dyer  and  Sanders  gave  opinion  upon  an  award,  that  the 
entail  in  such  case  is  extinct,  and   the  heir  disabled  ;  for 
he  is  an  issue,  but  no  heir. 

Therefore  this  opinion  is  not  true  generally,  that  at- 
tainder of  treason  doth  not  corrupt  in  entails,  bjit  that 
they  shall  descend  till  office  found. 

But  now  it  is  true,  that  where  tenant  in  tail,  the  rever- 
sion to  a  subject,  is  attainted  of  treason,  there  is  no  cor- 
ruption of  blood ;  for  then  there  must  be  a  cesser  of  the 
estate  tail,  which  would  work  expressly  contrary  to  the 
statute,  which  gives  the  estate  to  the  king ;  whereas  by 
the  cesser  it  should  accrue  to  him  in  the  reversion. 

So  there  is  a  corruption  or  no  corruption,  for  several 
reasons,  in  several  cases,  upon  the  selfsame  words  of  for- 
feiture ;  for  there  is  no  word  in  the  statute  of  26  H.  8.  of 
corruption  of  blood  in  either  case.  If  you  ask  me,  then, 
by  what  rule  the  judges  guided  themselves  in  this  diverse 
exposition  of  the  self  same  word  and  sentence  ? 

I  answer,  it  was  by  that  liberty  and  authority  that  judges 
have  over  laws,  especially  over  statute  laws,  according  to 
reason  and  best  convenience,  to  mould  them  to  the  truest 
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and  best  use,  and  so  to  give  the  king  his  entail,  where  [346  a] 
himself  is  in  reversion,  to  hia  best  advantage,  by  way  of  ^^-^^v^^ 
extinguishing  and  cesser ;  and  where  he  is  not  in  rever- 
sion, to  give  him  the  tail  by  one  que  ealole,  and  both  by 
the  same  word  of  forfeiture  :  whereof  I  make  this  conse- 
quent, that  as  those  judges  do  expound  the  law  to  the 
best  for  the  king  in  that  case,  without  any  help  of  words, 
so  we  may,  with  more  reason,  judge,  that  this  law  of  86H. 
8.  and  31  H.  8.  that  makes  entails  forfeitable  for  treasons, 
as  fee-simples,  that  in  both  cases,  upon  the  death  of  the 
offender,  the  heir  should  be  disinherited,  and  the  king 
shall  have  the  land  immediately,  though  in  both  cases,  of 
fee-simples  and  tail,  the  offender  biniflelf  should  receive  it 
during  his  life,  because  freeholds  are  not  removed  without 
some  ceremony  of  law,  as  office,  entry,  execution  upon 
judgment,  or  the  like. 

And  observe  that  about  this  time  the  estates  tail  were, 
by  the  statute  of  33  H.  8.,  made  plainly  liable  to  the  fines 
of  tenants  in  tail,  as  fee-simples ;  and  so  by  the  statute  of 
26  H.  8.  the  tenant  in  tail  is  made  also  to  forfeit  the 
whole  estate  by  treason,  as  tenant  in  fee.  And  for  more 
clearness  of  meaning,  they  only  save  the  rights  of  stran^ 
gera,  and  exclude  the  heirs,  as  privies,  even  as  the  statute 
of  fines  does ;  so  as,  by  the  true  meaning  of  26  H.  8., 
neither  land  nor  right  in  this* case  should  accrue  to  the 
heir,  but  both  to  the  king :  and  by  consequence  there 
should  be  no  remitter  to  the  heir,  in  whom  new  posses- 
sion and  old  right  must  meet  to  make  a  remitter. 
.  And  I  reason  this  upon  the  statute  of  26  H.  8.  that  gives 
the  forfeiture  of  tails ;  that  if  the  statute  of  Westm.  after 
the  purview,  that  tenant  of  fee-simple  conditional  should 
have  no  power  to  alien,  should  have  subjoined  a  proviso, 
that  if  they  did  commit  treason,  they  should  have  forfeited, 
as  they  should  have  done  before  the  statute ;  notwith- 
standing, I  hold  then,  that,  as  to  the  forfeiture  of  treason, 
it  should  have  remained  subject  to  all  purposes,  as  before 
this  statute,  as  well  to  forfeiture  of  estate,  as  to  corruption 
of  blood. 
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[346  6]  Now  as  that  clause  had  not  suffered  the  case  to  come 
^-•^■^^"^  within  the  statute  of  Westm.,  so  this  statute  of  26  H.  8. 
takes  it  out  of  the  law  again,  by  the  contrary  means  of 
that,  whereby  it  was  brought  in ;  that  is,  that  whereas 
the  law  did  disable  him,  under  the  word  of  restraint  of 
alienation,  to  bar  his  issue,  and  yet  doth  not  give  him 
power  to  corrupt  the  blood,  not  for  any  care  of  him,  or  of 
his  bk>od  ;  but  because  that  had  wrought  expressly  against 
the  end  of  the  law,  as  is  said  before. 
[347]  And  the  reason  used  in  Doughtie's  case  is  of  no  value  ; 

^Ltlisi^iiL  ^^^  *^  *■  ^^^  ^®  corruption  of  blood  that  doth  bring  the 
land  to  the  king ;  for  then  restitution  of  blood  would  re- 
store the  land  to  the  person  attainted,  and  his  heirs,  which 
it  doth  not,  though  it  be  by  parliament,  as  appears  by  all 
the  acts  of  restitution  in  blood  only,  and  in  the  very  case 
by  the  restitution  of  blood  to  Ralph  Bigod  by  parliament. 
Also  the  land  is  forfeited  by  attainder,  ipBofactOj  so 
that  the  lord  may  enter  by  force  of  the  forfeiture,  which 
gives  the  title  against  him  for  the  whole  estate,  so  that 
the  heir  is  involved  in  him,  and  the  descent  intercepted 
and  prevented  by  the  state  given  away  by  the  forfeiture, 
not  by  the  corruption  of  blood. 

ad  Point.  ^  But  now  to  the  point  which  I  make  the  third  in  this 
case.  Admit  that  an  office  were  so  requisite  in  this  case, 
that  both  land  and  right  should  descend  to  the  heir  for 
want  of  it,  as  is  the  opinion  in  Doughtie's  case,  and  so 
work  a  remitter  in  him  for  the  time  ;  yet  I  am  of  opinion, 
clearly,  that  this  remitter  was  but  temporary,  till  office 
found,  and  that  when  office  was  found,  both  state,  posses-, 
sion,  and  right,  vested  in  the  crown  by  force  of  the  statute 
of  26  H.  8.  and  of  the  attainder,  according  to  the  state 
and  right  that  the  person  attainted  had  in  it,  at  the  time 
of  his  attai((der.  And  this  is  just,  both  for  the  king  and 
the  subject,  that  since  the  king's  title  was  just  and  true, 
and  ought  by  his  officers  to  have  been  promoved  and 
found  in  due  time,  which  if  it  had  been  clear  for  him 
against  the  heir,  as  is  confest,  it  is  no  reason  that  the 
negligence  of  his  officers,  and  perhaps  their  compact  and 
combination  with  the  adverse  party,  should  defeat  the 


king.     Vig^fit%bu8  et  non  darmientibus  jura  subveniuntj     [347  a] 
is  the  rule  for  the  subject ;  but  nuUum  tempus  occurrit     ^^"v^^ 
regis  is  the  king's  plea,  except  it  be  in  some  trifle,  as 
usurpation,  and  death  upon  his  lapse,  or  the  like.     And  ^'  ^^'  ^^' 
put  the  case  that  the  statute  of  26  H.  8.  had  said,  that  if 
a  tenant  in  tail  of  lands  be  attainted  of  treason,  then  upon 
office  found,  the  king  shall  hare  the  land  ;  would  any  man 
have   doubted,  but   that,  though  the   attainder  had  not 
given  the  land  presently,  it  must  have  descended  to  the 
heir  till  ojSice  ?     Yet  upon  office  found,  the  king  should 
have  taken  the  land   from  him ;   and  this  case  in  question 
is  in  effect  the  same ;  and  in  the  very  point,  the  case  3  E. 
4.  25  of  the  Earl  of  Northumberland,  cited  in  NichoPs 
case,  489,  is  thus  :  a  man  disseises  the  king's  tenant,  and 
the  disseisor  is  attainted  of  felony,  and  before  office  the 
disseisee  entereth  upon  the  land,  (as  he  may ;)  now  clearly 
the  disseisee  is  remitted  :  then  the  office  is  found  for  the 
king.     It'  is  agreed  in  the  book,  and  now  on  both  sides, 
that  the  remitter  is  defeated,  and  that  the  possession  and 
land  is  given  to  the  king,  as  it  was  in  the  person  attaint- 
ed, and  the  right  remains  to  the  disseisee  to  be  pursued 
and  recovered  against  the  king ;  and  so  every  man  hath 
his  due,  and  no  wrong  done  either  to  the  king  or  to  the 
subject ;  for  the  king's  title  was  to  the  land  by  the  attaind- 
er, not  by  the  office,  which  did  but  find  the  title,  not 
give  it,  and  that  was  his  due  ;  and  the  disseisee's  due  was  j^^  jsa. 
the  right  that  remained  to  him,  notwithstanding  the  dis- 
seisin, and  the  attainder,  and  the  office.   And  it  is  against 
reason,  that  since  the  office  was  devised  by  law  for  an 
authentical  means ;  to  bring  the  king  to  land  by  solemn 
matter  of  record,  suitable  to  his  regality,  and  for  the  safe- 
ty of  the  subject,  that  he  should  not  enter  or  seise  the 
lands  of  the  subject  upon  surmises,  without  matter  of  re- 
cord, that  this  should  be  so  bound  to  times,  that  if  he 
keep  not  his  instants,  he  should  lose  his  land  for  ever. 
And  the  case  of  3  E.  4.  is  much  stronger  than  this  case 
in  question ;  for  there  the  disseisor  might  forfeit  the  land, 
(for  it  was  his ;)  but  the  right  was  not  his,  but  the  dissei- 
see's ;  whereas  in  the  principal  case,  Francis  Bigod  hath 
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[347  6]     both  poBsessioii  and  right,  as  baih  been  ptoiedy  and  so 

^^^^^^^^     forfeited  both  to  the  king. 
IS  Co.  6.  And  this  case  was  heretofore  brought  to  consultation  of 

all  the  judges,  34  EUz.  Sir  Edward  Coke  made  the  entry 
in  writing,  which  is  extant,  but  without  the  parties' 
names ;  the  copies  whereof  have  been  seen  by  us  all ; 
wherein  the  case  being  put  (as  hath  been  said)  without 
names,  the  question  was  made,  whether  Queen  Elizabeth 
or  the  heir  should  have  the  land.  And  three  great  objec- 
tions were  made  against  the  queen,  that  now  are. 

First ;  that  here  the  old  right  could  not  be  forfeitable  to 
the  crown  by  the  statute  of  26  H«  8,  as  was  resolved  in 
the  marquis's  case. 

[3481  Secondly  ;  that  the  person  attainted  had  not  that  right 

by  reason  of  his  feoffment,  and  therefore  could  not  forfeit 
it. 
9  Go.  £3  a.  Thirdly ;  that  the  heir  was  remitted  by  the  descent  of 

the  land,  and  the  ancient  right,  meeting  together  in  him ; 
and  the  book  of  Plowden,  Nichols'  case  489.  a.  cited,  that 
if  the  discontinuee  convey  to  the  king,  and  he  grant  it  to 
the  discontinuor  for  life,  the  remainder  to  the  issue  in  tail, 
that  when  it  cometh  to  him  he  shall  be  remitted,  and  the 
king's  estate  avoided.  But  the  judges  una  voce  resolved, 
that  because  here  was  an  actual  estate  in  tail  in  the  per- 
son attainted,  at  the  time  of  his  attainder,  that  that  estate 
was  plainly  forfeited  by  the  statute  of  26  H.  8. 

Next,  that  the  rights  of  him  and  his  heirs  had  been 
bound  by  that  law,  if  there  was  no  saving  for  them,  be- 
cause they  were  excluded  expressly,  and  therefore  they 
are  bound  by  the  body  of  the  act.  So  there  is  a  diversity 
between  a  naked  right  of  action  alone,  and  when  an  es- 
tate gf  inheritance  is  coupled  with  such  a  right,  which,  by 
the  forfeiture  of  the  estate  in  possession,  is  barred  by  the 
said  act  and  exclusion  of  the  saving. 

And  lastly,  when  this  appears  by  office,  then  the  issue 
in  tail  is  barred,  notwithstanding  the  remitter;  and  there- 
fore it  differs  from  the  case  out  of  Plowden  of  remitter; 
for  there  the  ancient  right  in  tail  was  not  barred. 


Ormond's  Cass. 

Upon  this  case  the  bnbop  of  Lincoln,  lord  keeper,  and 
the  Lord  Lea,  lord  treasurer,  having  beard  all  the  argu- 
menu,  gave  judgment  for  the  king  and  the  Lord  Sheffield, 
that  ^he  former  judgment  given  in  the  exchequer  should 
be  reversed. 


The  Earl  of  Ormond's  Case. 

A  common  recoTery  to  the  nne  of  ti  last  loiU  Ib  not  to  be  understood  of  a  UUa-  ♦ 

mentary  writing  only,  but  may  bo  eitended  to  any  other  deed.  (1 ) 
In  meh  caae,  a  declaration  of  nmt  by  deed  may  be  revoked,  and  new  uaea  may  be 

limited.  Sewtb, 
CeMtuy  que  use  in  tail,  remainder  to  bisdanghter  in  tail,  remainder  to  bis  own  right 

heirs,  with  his  recoTerora,  makes  a  feoffment  in  fee,  to  new  uses,  to  three  persons, 

twi>  of  whem  had  notice  of  the  former  usee ;  the  feolfoes  diall  be  aeised  to  the 

new  uses.  Sevtb. 
In  such  case  the  two  new  feoffees  who  had  notice  will  be  bound  in  equity  to  make 

recompense,  out  of  the  estate  of  cestuy  que  use,  for  the  Songful  change  of  their 

two  third  parts  of  |he  old  ose )  but  for  the^  other  third  there  is  no  remedy.  8emb, 

The  Earl  of  Ormond,  deceased,  late  father  to  the  Lord  Thiawaa about 

v>*       .       ii«      «     1        1     •  ...*-,.  15Jac.  JTH.B. 

Dingwall's  lady,  being,  tenant  in  tail  of  divers  manors  can.  lo.  Ant. 
and  lands  in  Ireland,  &<;.  did  suffer  a  common  recovery,  Mo.'si?' 
which  was  to  the  use  of  his  last  will ;  and  afterwards  by 
writing  under  his  hand  and  seal,  did  declare,  that  his  intent 
and  meaning  then  was,  that  the  said  recoverors,  and  their 
heirs,  should  stand  seised  of  the  said  manors  and  lands, 
to  the  use  of  himself,  and  the  heirs  males  of  his  body,  the 
remainder  to  the  use  of  the  Lady  Elizabeth,  his  daughter, 
(now  the  lady  Dingwall,)  and  to  the  heirs  of  her  body,  the 
remainder  to  the  right  heirs  of  the  said  earl.  And  after 
all  this,  the  said  earl  and  his  recoverors  did  make  a  feoff- 
ment unto  three  persons,  &c.  and  their  heirs,  and  limited 
new  uses  ;  two.of  which  feoftees  had  notice  of  the  said  for- 
mer uses,  and  the  third  had  not  notice  thereof:  quidjurisf 

The  case  consisleth  upon  two  principal  questions. 

The  first  question,  whether  the  uses  limited  by  the  said  i.t  Question, 
writing  under  his  hand  and  seal,  and  whereby  the  uses  in  c^X^^^lti. 
remainder  in  tail  be  limited  to  the  said  lady,  be  revocable 


or  no 


? 


(1)  S^e  anU  ^  312,  Kibbet  v.  Lee,  fvod  note. 
67 
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fd  QuMtion. 


[349] 


[348  6]  For  if  they  be  revocable  at  the  will  of  the  said  earl, 
^"^^^^^^  then  he  hath  sincp  made  a  revocation  cfe/ac/o,  by  nmiting 
other  uses,  and  9o  the  estate  of  the  said  lady  determined  ; 
but  if  they  be  not  revocable,  then  an  estate  in  use  in  tail, 
being  fixed  in  the  said  lady,  the  case  by  way  of  admit- 
tance and  supposition  will  be  further  thus. 

Cestuy  que  use  in  tail,  to  him  and  to  the  heirs  males  of 
his  body,  the  remainder  in  tail  to  bis  daughter,  the 
remainder  in  fee  to  the  use  of  the  right  heirs  of  the 
first  cestuy  que  use;  the  said  first  cestuy  que  use  and 
the  recoverors  do  make  a  feoffment  in  fee  over  unto 
three  persons  and  their  heirs,  and  limit  new  uses ;  two  of 
these  feofiees  having  notice,  and  the  third  having  no  no- 
tice oi  the  first  uses ;  and  the  first  cestuy  que  use  after- 
wards dies  :  whereupon  the  second  question  is, 

What  remedy  <the  said  cestuy  que  use  in  remainder  in 
tail  (which  is  the  Lady  Dingwall)  hath  to  revive  her  said 
use,  and  to  restore  her  to  the  same  ? 

This  case  was  referred  by  the  king  tq,  the  two  chief 
justices,  Montague,  myself,  and  justice  Doddrige ;  and  this 
report  of  it  made  by  us  all  to  the  king. 

As  concerning  the  first  question,  it  is  thought  by  one 
of  the  judges  (sc.  Montague)  that  the  remainder  in  tail 
in  use,  limited  by  the  said  writing  to  the  lady  Dingwall, 
cannot  be  revoked  or  changed  by  the  said  earl  and  tlic 
recoverors.    The  reasons. 

First,  that  although  the  first  uses  upon  the  recovery 
were  to  the  use  of  the  last  will  of  the  said  earl,  and  so  to 
the  use  of  the  said  earl  and  his  heirs,  until  he  should 
express  his  will  and  intention  concerning  the  same  ;  yet 
when  he  had  expressed  his  intent  and  meaning  once^ 
by  writing,  sealed  and  subscribed  by  him,  and  so  once 
notified  and  published  the  same,  and  thereby  given  an 
interest  unto  a  third  person  by  act  executed,  he  can  no 
more  recall  the  same,  as  he  might  have  done  if  the  same 
limitation  had  been  by  a  last  will,  which  is  still  subject 
to  change. 

The  limitation  of  uses  by  this  writing,  whereby  the 
lady  claimeth,  doth  not  rely  upon  the  former  uses  of 
the    recovery,    nor   doth    relate   thereunto,    but  seemeth 
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rather  to  be  dedaoed  ant  of  the  free  disposition  of  the  [349  a] 
said  earl,  by  way  of  donation  and  gift  settled,  and  not  by  ^-^-v-^ 
way  of  his  disposition  changeable.  Dy  49  j,  3J2 

It  is  conceived  by  tfie  other  two  judges,  that  the  said  ^- 
uses  limited,  or  the  said  writing,  were  revocable  at  the 
will  and  pleasure  of  the  said  earl  at  all  times,  and  from 
lime  to  time.     The  reasons. 

First,  when  a  conveyance  is  made  to  the  last  will  of  g  ^^  /g  ^ 
him  that  maketh  the  said  conveyance,  the   feoffees   or  ^'jj^- ^^^' 
recoverors  in  use,  in  such  a  case,  stand  seised   in  the  Ant.  312.  Co. 
mean  time  to  the  use  of  him  that  maketh  the  conveyance 
and  his  heirs,  until  limitation  be  made  of  his  will  and 
meaning  concerning  the  same. 

But,  nevertheless,^whensoever  he  shall  make  any  such  Kei.  120. 
particular  limitation  or  disposition  of  the  said  uses, 
whether  it  be  by  a  last  will,  or  otherwise  by  deed  or 
writing,  as  long  as  he  appointeth  that  the  recoverors, 
which  were  charged  with  the  first  uses,  shall  stand  seised 
to  other  uses,  and  buildeth  his  new  limitation  of  uses 
upon  that  former  foundation,  (being  in  this  case  the  re- 
covery,) and  as  an  explanation  of  his  intention,  expresseth 
uses,  as  in  this  case  he  did,  by  the  said  writing,  the  said 
uses  are  always  revocable,  because  they  are  grounded 
upon  the  first  assurance,  namely,  the  recovery,  which  was 
to  the  use  of  his  will,  which  is  always  subject  to  change. 

Secondly,  the  recoverors  in  this  case  were  seised  to  the  j 

use  of  his  last  will,  which  is  not  to  be  understood  a  testa-  pe^^enVid 
ment  only,  (2)  but  to  be  extended  unto  any  other  volun-  ^'cstSi'ent*Br 
tary  disposition  or   gratuity   whatsoever ;   and   the    uses  so.  Dy.  166. 
limited  to  the  said  lady  do  not  contradict  the  first  limita- 
tion, viz.  to  the  use  of  his  will,  or  fix  the  same,  but  rather 
stand   as  an  exposition,  how  his  meaning  in  particular 
should  be  for  the  time,  and  yet,  nevertheless,  still  subject 
to  the  change  and  alteration  of  his  will :  and  that  is  agree- 
able to  former  resolutions  in  books,   in   like  cases,  and 
also  agreeth  with  all  the  subsequent  acts  of  the  said  earl. 

As  concerning  the  second  question,  the  said  two  judges 
do  agree  in  this, 

(2)  See  ante  p.  312,  Kibbet  v.  Lee  and  note. 
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[349  6]  That  upon  the  new  uses  declared  upon  the  last  feoff- 
^^•^^'^^'^^  ment  by  the  recoverors,  and  the  earl  being  cesiuy  que  use, 
the  new  feoffees  cannot  be  seU^d  but  to  the  new  uses ; 
but  yet  the  two  feoffees  that  had  notice  of  the  firat  use, 
are  bound  to  make  recompense  for  the  wrongful  change 
of  the  old  use ;  and  because  that  turns  to  the  benefit  of 
the  said  earl,  his  estate  may  well  be  made  answerable  for 
it.  But  for  the  other  third  part,  which  is  in  the  third 
feoffee  that  had  no  notice,  there  is  no  remedy  at  all. 

The  reason  upon  this  latter  question  is  this. 

Because  the  said  earl  was  cesiuy  que  use  in  tail  to  him 
and  to  the  heirs  males  of  his  body,  and  had  the  use  of  the 
remainder  in  fee-simple,  he  and  his  said  recoverors  had 
lawful  power  to  alter  and  change  hh  said  use  in  posses- 
sion, during  the  life  of  the  said  earl,  and  the  fee-simple  ab- 
solutely, without  prejudice  of  any;  and  seeing  that  the  said 
cestuy  que  use  and  his  recoverors,  which  are  the  owners 
of  the  said  land  in  law,  .have  disposed  of  the  same  by 
[350]  feoffment,  and  have  declared  new  uses  upon  the  same 
feoffment,  there  is  no  remedy  to  revive  the  use  of  the 
said  lady  by  course  of  law,  which  must  be  by.  reentry  of 
the  recoverors,  which  they  cannot  make  in  this  case* 
contrary  to  their  own  feoffment;  but  yet,  for  that  a  wrong 
is  done  thereby  to  the  said  lady,  they  are  bound  to  make 
to  her,  in  equity  and  conscience,  a  full  recompense  foj^ 
the  same,  which  may  well  be  drawn  and  had  (as  this  case 
now  standeth)  out  of  the  said  earl's  estate,  because  it 
turneth  to  his  advantage,  as  hath  been  aforesaid. 

Note,  the  king  in  his  award  (for  the  earls  of  Ormond 
and  Desmond  were  bound  in  one  hundred  thousand  pounds 
apiece,  to  stand  to  the  king's  award,)  recited  this  differ- 
ence of  opinion,  and  that  upon  it  he  inquired  the  opinion 
of  some  other  justices,  (of  which  Hutlon  was  one,)  who 
agreed  with  Montague.  But  the  earl  of  Ormond  khew 
not  of  it,  neither  were  his  learned  counsel  heard  to  speak 
before  them,  as  they  did  before  the  first  three.  And  the 
king  in  his  award,  amongst  other  things,  gave  to  the  lady 
three  manors  (five  manors  being  controverted  upon  this 
point)  for  her  part. 
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ABATEMENT  OP  WRITS. 
See  AmefidmefU,     Writs.    IScittJkeiAs. 

1.  A  formedon  in  ducendeir  brought  by 
haron  andybne  nuist  conclude  to  the 
feme  onl;|r,  or  els^  it  shall  aoate ;  other- 
wise it  18  in  a  ctssdtA^  escheat,  consimiU 
com,  or  action  of  waste,  brought  by  B, 
andj^me.  .    1 

2.  AJohnedon  in  rewiier,  by  B.  BXidJeme, 
may  conclude,  and  lay  the  right,  eithet 
in  the/em«  alone,  or  in  tiie  B,  and /erne, 
and  shall  not  abate  therefor.  1,  2 

3^  Where  the  writ  shall  not  abate  for  va- 
riance from  th^  register,  so  as  it  is 
equivalent  1,  51,  52 

4.  Where  the  writ  shall  not  abate,  though 
defective  in  substance,  because  war- 
ranted by  late  precedents.  84 

5.  If  two  defendants  plead  several  pleas 
in  abatement,  and  issue  be  joined  upon 
one  nlea,  and  a  demurrer  upon  the  oth* 
er,  it  the  issue  be  found  against  the 
plaintiff,  the  writ  shall  abate  against 
both  the  defendants,  without  examining 

.  the  demurrer.  250 

6.  If  a  ou.  impedU  be  purchased  against 
two,  depenain?  q,  former  qu.  impedU 
against  one  of  them,  though  the  plaintiff 
declare  upon  a  new  disturbance,  yet 
the  writ  shall  abate  ;  for  the  effect  of  the 
suit  is  still  for  the  same  thing,  the  pre- 
sentation, and  there  are  still  two  writs 
depending^  against  one  man.      137, 138 

7.  But  the  plaintiff  may  have  as  many  qu, 
imptdxts  as  he  will  against  several  per- 
sons. 138 

8.  An  assise  of  darrein  ^wewfmenl,  pur- 
chased depending  a  ou.  impedit  ox  the 
said  avoidance,  shall  abate.  184 


9.  fiverv  writ  abates,  where  it  appeA^  of 
the  plaintiff's  own  showing,  that  he  had 
no  cause  of  action.  19D,  21 7, 245 

ID.  The  t^hole  writ  shall  abate,  wh^fe  it 
aptmars  of  ibfe  plaintiff's  own  showing, 
that  he  had  no  cause  of  action  for  part. 

279 

11.  ^.  impedU  abates,  if  it  feipp^ar  by  the 
|)lamtiff's  own  showih^,  that  the  church 
IS  full  of  his  presentation.  15, 194 

12.  If  the  declaration  assign  wteste  in  a 
town  not  mentioned  in  the  original 
writ,  the  writ  of  waste  abates.  38 

13.  Where  the  Variance  of  the  declaration 
fVom  the  obligration  shall  abate  the  ac- 
tioh  of  debt,  and  where  not 

18, 19, 20, 116 

14.  A  writ  brought  against  haron  and 
feme  abates  by  death  of  ihefeme^  ^^"$^ 
after  verdict  129 

15.  Where  the  party's  own  confession,  or 
admittance  by  unplication,  shall  not 
abate  his  writ  164, 199 

16.  iQu.  impedit  may  be  abated,  if  tiie  in- 
cumbent and  patron  be  not  both  named. 

193 

ABEYANCE. 

1.  After  the  death  of  a  bishop  or  parson, 
die  freehold  is  in  abeyance  of  necessi- 
ty. 253,338 

2.  The  act  of  the  party  cannot  put  the 
freehold  in  abeyance.  153, 171 

3.  A  lease  for  years,  remainder  to  the 
right  heirs  of  /.  S,,  is  void  for  this  rea- 
son. 153 

4.  A  commenda  for  three  or  four  years,  or 
so  long  as  he  shall  remain  bishop, 
therefore  void .  Ibid. 
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Index. 


5.  A  freehold  cannot  be  granted  to  com- 
mence in  fiUuro.  171 

6.  Whether  an  use  in  abeyance  shall 
transfer  the  remainder   in   abeyance. 

Barnes'  case.    74 

7.  The  fine  of  tenant  in  tail  doth  not  pat 
the  state  tail  in  abeyance,  but  there  re- 
mains still  a  right  in  the  feoffor,  which 
he  may  bar.  335, 336,  &.c. 

ACCEPTANCE. 

1.  If  the  tenant  enfeoff  his  heir  within 
age,  and  the  lord  accept  the  services  in 
the  life  of  the  father,  yet  he  may  take 
the  heir  in  ward ;  otherwise  of  an  ac- 
ceptance of  the  services  after  the  death 
of  the  father.  •      85 

H,  If  the  collector  of  a  parish  accept  a 
sum  of  money  from  them  who  have  a 
chapel  of  ease,  as  a  benevolence,  not  a 
dutv,  yet  the  pariah  may  claim  their 
right  still.  67 

3.  Whero  notwithstanding  the  acceptance 
of  a  new  bond  in  satisfaction  of  the 
fonner,  yet  the  old  bond  may  be  sued. 

68,69 

4.  The  acpeptance  of  a  rent,  unless  it  he 
in  full  satisfaction,  cannot  amount  to  a 
composition,  &.c.  178, 179 

5.  A  bailiff  cannot  accept  rents  to  bind 
his  master  upon  change  of  the  tenants. 

6.  If  tenant  in  tail,  the  reversion  ia  the 
crown,  make  a  lease  not  warranted  by 
the  statute,  and  the  issue  accept  the 
rent,  and  is  attainted  of  treason,  this 
lease  binds  not.  the  king ;  mcim,  if  the 
reversion  had  been  in  a  common  person. 

324 

ACCOUNT, 

1.  Lies  against  one  as  his  receiver,  by  the 
hands  of  .4.  though  the  delivery  were 
from  B,  by  the  appointment  of*^  A,  to 
the  use  of  the  plaintiff.  36 

2.  If  money  be  delivered  from  •4.  to  B,  to 
deliver  C*.,  B.  is  subject  to  two  actions 
of  account,  conditionally.  Ibid. 

3.  If  an  infant  deliver  money  with  his  own 
hand,  it  is  but  voidable  by  account     77 

4.  When  an  action  of  account  and  debt 
mav  both  lie  in  the  same  case.        206 

5.  When  the  action  of  account  is  necessa- 


ry. 


Ibid. 


ACT  OF  GOD. 


1.  Where  a  man  shall,  or  shall  not,  be 
prejudiced  by  it  40,  52 


2.  He  that  pays  a  modus  decimaftdi,  in 
money  ana  venison,  for  a  park,  if  all  the 
deer  die,  is  not  bound  to  replenish  it  40 

3.  Lessee  is  not  boond  to  repair  a  house 
fallen  by  tempest  Ibid. 

4.  If  the  debtor  die  in  execution,  the  cred- 
itor can  have  no  execution.  52,  U9que62 

ACT  OP  THE  PARTY. 

1.  Cannot  make  the  grantor  or  warrantor 
subject  to  divers  vouchers  or  distresses, 
where  his  grant  made  or  meant  but  one. 

25 

2.  Where  the  party,  notwithstanding  his 
own  act  to' set -out  his  tithes  in  Kind, 
mtiy  yet  have  an  action  of  trespass 
against  the  parson  for  taking  them.    ^ 

ACT  OP  THE  COURT. 

1.  In  misawarding  the  certiorari  shall  not 
prejudice  the  party,  to  make  it  a  failer 
of  record  in  him.  35 

ACTION,  AND  ACTION  UPON  THE 

CASE. 

See  Righi  ^  Action, 

1.  Personali  once  suspended,  Lb  extinct  20 

2.  Action  upon  the  case  will  lie  for  vexa- 
tion, by  suing  double  execution,  if  the 
party  knew  the  first  execution  was 
served.  205,  206, 266. 

3.  Action  upon  the  case  may  declare  of 
several  wrongs,  as  words  spoken  and 
indictment  exhibited.  6 

4.  Action  upon  the  case  may  be  brought 
for  grinding  at  other  mills,  contrary  to 
the  custom,  et  e  converto  hf  the  tenants 

•  or  inhabitants,  for  not  repairing  the  mill 
at  which  they  ought  to  ff rind.       6, 189 

5.  Action  upon  the  case  for  words,  by  an 
attorney,  must  show  a  precedent  com- 
munication of  him  as  attorney.  8 

6.  Action  upon  the  case  against  a  common 
carrier  for  goods  lost  17, 18 

7.  Action  upon  the  case  may  be  brought 
for  a  deceitful  practice,  or  collusion. 

23,267 

8.  When  a  new  action  is  given  bv  statute, 
an  inferior  court  shall  not  hold  plea  of 
it ;  otherwise  it  is  when  an  old  action  is 
f  iven  in  a  new  case.  48 

9.  He  that  hath  cause  of  action  vested  in 
him,  against  an  executor  of  his  own 
wrong,  shall  not  lose  it  afterward  by 
granting  of  the  administration  to  anoth- 
er. 49 

10.  Where  the  action  shall  be  esteemed  as 
confessed,  notwithstanding  a  verdict  56 


tK0C)ti 


bify 


11.  Action  Upon  the  case  lies  h^inst  a 
mayor  and  commonalty,  for  a  false  cer- 
tificate of  the  custom  of  London  $  Mot 
against  the  recorder.  87 

12.  Where  the  action  may  be  trespass  vi 
tt  wrmUf  or  trespass  on  the  case)  indif-^ 
ferently.  180 

13.  Where  the  action  may  be  general, 
and  used  either  way  by  the  plamtift^ 

14  Where  the  several  respect  of  actions 
are  not  to  be  confounded,  and  why.- 173 

15.  Action  of  the  case  will  lie  for  ezces- 
sive*iabonng  a  horse  lent 

187,  see  ^^ssumpnt  15 

16.  Action  upon  the  esse  will  lie  for  a  de- 
ceit, in  levying  a  fine  of  lands  in  ancient 
demesne.  188 

17.  Action  upon  the  case  will  lie  for  cut- 
ting a  milldam.  •■      193 

18.  Will  lie  against  a  tradesman,  for  per- 
forming his  work  falsely  or  insufficientr 
ly.^  211 

19.  Wil  lie  against  a  sheriff;  for  a  false 
return,  and  where.  S09 

ao.  The  action  shall  be  laid  wkere  the 
cause  of  action  appeareth  to  arise. 

187,188 

31.  Where  the  i^aintiff  hatb  choice  to  lay 
his  action  in  divers  places,  see  EUcHen. 

15,19,33,34.    8ee  MmiraUy.  10 

32.  Where  a  confession  of  the  action,  af- 
ter issue  joined,  shall  be  refused, -and 
where  not  220f 

23.  The  action  m&y  not  be  bionght  be- 
fcNre  cause  of  action  given.        199, 217 

24.  Where  the  action  is  falsified  of  the 
plaintiff's  own  showing,  judgment  shall 
be  arrested.  245 

25.  Action  upon  tiie  case  will  lie  ajrainst 
a  holster  for  goods  embeazelled,  without 
declaring  de  communi  hotpHio.        Ibid. 

26.  Where  an  action  upon  the  case  will 
lie  fiir  a  suit  in  a  proper  court,  and 
where  not  266,  267 

27.  Action  upon  the  case  will  lie  for  pro- 
secuting a  suit  in  an  improper  court. 

267 

28.  If  the  ordinary  admit  oontraiy  to  the 
verdict  in  a/tire  jMrfrtmohw,  the  patron, 
after  recovery  against  the  usurper  and 
bis  ingnmbent,  may  have  an  action  upon 
the  case  against  the  ordinary.    317,  318 

29.  But  if  he  named  the  ordinary  in  his  ou. 
imptditf  he  can  have  no  action  upon  tne 
case.  318 

ACTION  UPON  THE  CASE  FOR 
SLANDER. 

See  Dedaration  5,  20.    hifiuendo. 


WHERE  1+  Will  not  lib. 

I.  *  He  hath  forged  this  Warrant*  innuehda 
the  sheriff's  warrant.  2,  3 

2*  *  Thott  hast  poisoned  Smith'  (for  it  might 
be  unwillingly)  qutndam  Sam.  SmiUi  ad- 
tune  defunct,  innuendo.  6^  268 

3.  *  He  shewed  me  a  bill  of  46  pound?  un- 
sealed '  (inntiendo  the  said  bin}  ^'-aird  af- 
ter shewed  it  me  sealed,  ano  he  hatb 
forged  the  said  seal  te  the  said  writ- 
ing." 45,268 

4.  ^Thou  seHest  com  by  false  measure,'' 
spoken  of  one  that  is  no  common  ndder 
nor  badf^er,  nor  yet  alleged  to  be  spok- 
en of  bun,  whilst  he  was  baily,  nor  of 
his  master's  com,  nor  to  his  master's^ 
damage.  76 

5.  <Thou  art  a  thief,  and  liast  stolen  a 
^ee.'  77 

6.  *  Thou  art  a  common  maintainer  of  suits, 
and  I  will  have  thee  thrown  over  the 
b«r,^  spoken  of  an  attorney.  1 17 

7.  ^Tbott  art  a  bankrupt,'  spoken  of  one 
who  is  no  merchant  126 

8.  'Thou  art  a  commcAi  barrator,'  spoken 
of  a  carrier.  140, 

9.  '  He  is  in  a  gaol  for  stealing  a  mare.'  177' 

10.  For  Welsh  words,  which  upes  exami- 
nation of  witnesses  appear  to  be  of  dubi- 
ous sense,  and  to  signify  more  properiy 
bearing  away,  than  stealing.  19f 

II.  'I  arrest  ^ou  for  felony.'  219 
12.  '  He  was  mdicted  for  felony,'  without 

averring  that  he  was  net  indicted ;  tamen 

yuare,  ror  the  words  themselves.     Ibid. 

la  '  Thou  art  a  filching  feUow,  and  didst 

filch  from  I.  D.  one  hundred  pouudb.'' 

249 

14.  '  I  charge  him  with  felony  for  taking- 
money  out  of  the  pocket  of  H.  Stacy.' 

305,^ 

15.  *I  have  matter  enough  against  him, 
for  Mr  Hartly  hath  found  forgerv 
againet  him,  and  can  prove  it,'  though 
spoken  of  an  attorney.  305,  ^S7 

16.  *Thou  art  a  thief  and  hast  stolen  my 
forze.'  331 

WHKRE    IT    WILL    LtV. 

17.  B}r  an  attorney,  for  speaking  of  him  to 
atliird  person,  *Your  attorney  is  a  brib- 
ing knave,  and  hath  taken  twenty 
pounds  of  you  to  cozen  me.'  9,  268 

18.  For  calling  a  roan  thief  afler  a  gene- 
ral and  special  pardon.  67,  81,  82 

19.  For  calling  a  man  felon  or  thief,  at 
this  day,  afler  clergy.  294 

20.  For  words  that  are  slanderous,  to  one 
or  more,  though  he  or  they  be  not  nam- 
ed, but  signified.  89 

21.  By  an  attorney,  for  saying,  <  Thou  art  a 
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champertor,  117.  thoui^b  it  lie  4  word  of 
wt,  it  flhall  be  preamned  to  be  under- 
stood ;  because  English.  117 

S£)  'Thou  art  mftia-swom,'  which  in  the 
North  ys  *  peijuxed,'  without  averring  the 
aeoae,  or  that  it  was  spoken  in  their 
presence,  who  understood  it;  because 
U  is  in  English.     •  136 

23.  For  ealfing  one  idmtr  in  Webdi, 
which  is  pajured,  without  averring  the 
Aenae ;  but  it  must  be  averred  to  be  spok- 
en in  their  .presence  who  understood 
Welsh.  196, 191 

94.  « Thou  art  a  healer  oi  fehoBf*  which 
in  the  West  is  smotberer,  or  coveror  of 
iehHWy  without  averment  of  the  senae, 
or  presence  of  those  who  understood  it, 
because  it  is  English.  126 

25.  *  The  devil  appears  to  thee  every  night, 
in  the  likeness  of  a  black  man,  upon  a 
hiack  hofse,  and  tiiou  conlerrest  with 
him,  and  whatsoever  thou  askest  of  him, 
he  gives  it  thee,  and  that  is  the  reason 
thou  hast  so  much  money.'  129 

26.  '  Thou  art  a  common  barrator,'  spoken 
of  a  justice  of  peace,  attorney,  or  public 
officer.  140 

27.  'Thou  hast  stolen  my  com  out  of  my 
bam,'  and  yet  it  may  be  hiAi  petit  larce- 
ny. 184 

28.  'If  Sir  I.  S.  might  have  his  will,  he 
would  kill  all  the  subiects  in  England, 
and  Uie  king  too,  and  he  is  a  maiatain- 
er  of  papestry  and  rebellious  persons ; ' 

Or  for  the  same  words,  though  proved^  to 
be  spoken  with  this  addition, '  I  think 
in  my  conscience  thst  Sir  J.  6.'  Slc. 

180, 181 

29.  'Thou  didst  steal  a  sack,'  spoken  posi- 
tively, though  by  way  of  accusation  be- 
fore a  justice.  192 

30.  '  He  hath  caught  the  French  pox,  and 
carried  it  home  to  his  wife.'  219 

31.  Mr  Deceiver  hath  cozened  the  king,' 
spoken  of  Mr  Receiver,  with  an  innu- 
endo. 267, 268 

32.  '  He  hath  foresworn  himself  before  the 
council  of  the  marches  in  Wales,  and  T 
will  sue  him  for  perjury  there.'         283 

ACTION  DE  SCANDALIS  MAGNA- 
TUM. 

1.  Will  not  lie  for  bringing  a  writ  of  for- 
gery against  a  peer,  though  he  be  not 
found  guilty.  266 

ACTION  OP  THE  CASE  UPON  AN 
ASSUMPSIT. 


WVXAB  IT  Wth%  Lip. 

1.  Though  th0  conodmstion  be  not  at  all 
beneficial  to  the  defendant,  who  made 
the  promise,  if  it  be  prejudicial  to  the 
plainti£  4, 5, 216 

2.  Upon  an  inddntaim  for  ten  pound  of 
wheat,  et  aliis  merctmonuf.  5 

3.  Upon  an  as/mmpiM  to  tha  wife,  in  the 
consideration,  she  shoidd  consent  to  the 
SMLrriage  of  her  daughter  and  heir  ap- 
paiant  to  faer  husbad*  U) 

4  Upon  an  tuauaymi  to  pay  money  in 
considecation  of  farther  day  given,  with- ' 
out  shewing  for  what  the  fint  day  was. 

5.  Upon  an  oatuMpid  that  the  jeasee 
should  enjoy  paeifict  aha^u  interruptione 
aiicujuSf  Uiough  the  ejectment  be  wrong- 

6.  Upon  an  assuntpsit  to  pay  money  to  a 
fioliekor  fiMraoliciti&g.  6d 

7.  Upon  an  aM&umpni  to  pay  coats  of  suit, 
in  consideration  ef  forbearance.      Ihid, 

8.  Upon  an  aaaumpsit  4o  an  in£uitin  con- 
siaeration  of  money  paid  bv  the  infant 
htmacll';  for  it  ia  but  voidahle,  not  Toid. 

77 

9.  Upon  an  assumpsit  in  consideration  of 
a  promise,  without  aVienneot  of  the  per- 
formance. 88, 106 

IOl  Upon  an  inAmW  camptUawrunt,  with- 
out shewing  fojr  what  the  moniea  ac- 
counted for,  were  due.  88 

11.  Upon  an  assumpsit  to  pay  fifty-two 
pounds  in  consideration  of  so  many  oats 
sold,  as  should  amount  to  the  sum  of 

'  six  shillings  nine  pence  the  quarter, 
though  ninety-six  quarters,  six  bushels, 
came  to  three  farthings  more.    •  ttid. 

12.  Upon  an  oamMiMmt  to  pay  for  dyin^  of 
sixty  kerseys,  though  the  declaration 
mis-sum  them  at  fittynine,  if  it  appear 
they  were  sixty.  89 

13.  Upon  an  assumpsit  to  pay  one  hun- 
dred pounds  in  consideration  that  the 
plaintiff  endeavoured  to  obtain  the 
king's  pardon  to  the  defendant  for  fek>- 
ny.  106 

14.  Upon  an  ossunMsit^  in  consideration 
of  any  courtesy  done  at  the  |daintiff's 
request,  though  it  be  past  Jhid, 

1&  Por  exoessive  laboring  a  hone  lent 

187 
1&  Against  an  executor,  upon  the  testa^ 
tor's  promise  to  pay  money  for  the  for- 
bearance of  a  suit,  without  averring  the 
cause  of  suit  But  quart  if  the  defen- 
ant  averred  there  wae  no  cause  of  suit 

Ibid. 
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17.  Upon  a  genenl  indMiahUf  without 
shewing  how,  becanse  it  may  be  for 
rents,  or  on  specialties.  5 

18.  Upon  an  aastimpaU  to  pay  as  much  for 
one  load  of  wood  delivered,  as  the  ven- 
dor^should  receive  on  the  sale  of  anoth- 
er, without  notice  given  of  the  sale  and 
price.  51 

19.  Upon  an  €U8unqmi  to  deliver  a  horse, 
after  sufficient  surety  given  to  pay  elev- 
en pounds,  without  tendering  the  obliga- 
tion sealed,  setting  forth  the  sum  of  it, 
and  the  sureties*  names  in  certain.    G9, 

70,77 
90.  One  oMumorit  will  not  lie  for  two  as- 
sunumlaf  maoe  by  the  defendant  in  sev- 
eral rights.  88 

21.  Upon  an  a99umo$it  in  consideration 
of  a  promise,  unless  thev  were  both 
made  at  one  instant,  for  else  they  are 
but  nuda  pada.  Ibid. 

22.  Upon  an  assun^imt  in  consideration 
of  a  voluntary  courtesy.  106 

23.  Upon  an  asBunuuit  for  some  kind  of 
executory  consiueratiops,  without  the 
averring  the  performance.  Btid, 

24.  Against  an  executor,  upon  a  promise 
of  the  testator,  to  do  a  collateral  act,  as 
to  build  a  house,  &c.  216 

25.  Upon  an  asmimptii,  in  consideration 
of  forbearance  of  suit,  without  showing 
how  long  the    forbearance  should  be. 

'219 

26.  Upon  asnimpni  to  pay  ten  pounds  in 
consideration  of  ten  pounds  rent  arrear 
upon  a  demise  made  b^  the  plaintiff  to 
the  defendant,  and  expired,  qwrre,    284 

ADMINISTRATION,  ADMINISTRA- 
TOR. 

1.  Where  the  grant  of  administration  to 
one,  after  another  hath  administered  of 
his  own  wrong,  shall  not  take  away  ben- 
efit of  a  consideration  vested  in  a  stran- 
g9T.    '  49.  iS^  Jlciion,  9 

2.  The  administrator  is  not  compellable  to 
distribute  surplusage  of  the  goods,  ac- 
cording to  the  directions  of  the  ordinary. 

63,191 

3.  Administrator  may  plead  detainer  for 
his  own  debt,  specially,  without  being 
driven  to  plead  pleinment  administer. 

127 

4.  If  an  executor  be  made  from  a  day  to 
come,  the  administration  in  the  mean 
time  must  be  granted,  according  to  the 
statute.  250 

68 


5.  If  the  executors  reftise  to  prove  the 
will,  the  ordinary  may  commit  admin- 
istration, till  they  do  it.  144 

6.  If  the  archbishop  grant  administration, 
where  it  belongs  to  the  ordinary,  it  is 
but  voidable.  185 

7.  Where  the  letters  of  administration 
need  not  be  produced  in  the  plea.     218 

8.  How  the  aaministFator,  dunng  the  mi- 
nority of  an  executor  shall  be  named 
towards  the  first  testator,  when  he  is 
sued.  246 

9.  If  the  administrator  durante  minortiate 
be  plaintiff,  the  nonage  of  the  executor 
must  be  averred ;  Mctia,  if  he  be  defend- 
ant 351 

10.  If  the  administratrix  duranU  mifwre 
atate  of  the  executrix,  give  bond  to  the 
creditors  of  the  testator,  and  marry,  the 
husband  may  retain  as  much  of  the  tes- 
tator's goods.  250 

11.  QiMre,  ifthe  wife  die,  because  then 
the  husband  is  not  chargeable  by  her 
bond.  Ibid. 

12.  In  granting  administrations  durante 
minoTt  €date^  the  ordinary  is  not  bound 
to  pursue  the  statute.  Ibid, 

ADMIRALTY. 
See  Pnkibition, 

1.  Cannot  hold  plea  of  things  done  upon 
foreign  lands.  11,  79 

2.  Though  the  libel  say  in/ra  jurMictio^ 
nem  fiumtimam.  80, 213 

3.  Nor  of  obligations  made  at  sea,  be- 
cause they  bmd,  according  to  the  com- 
mon law.  1] 

4.  Nor  of  obligations  or  promises  made  at 
sea  for  debt  due  at  land,  for  it  is  not  a 
marine  cause.  12 

5.  Nor  of  things  done  in  any  port  or  ha- 
ven. 79,212 

6.  Nor  of  an  agreement  made  at  sea,  and 
put  in  writing  sealed  at  land  ;  otherwise 
of  a  bare  putting  in  writing.        79,  212 

7.  Nor  of  the  property  of  an  alien's  goods, 
though  pretended  by  an  ambassador  to 
be  confiscated  to  his  master,  a  foreign 
prince.  JJnd, 

8.  The  clause  of  the  statute  primus  pontes 
is  only  for  death  and  maihem.     79,  213 

9.  An  action  upon  the  statute  will  lie  for 
a  suit  in  the  admiralty  not  proper  for  the 
jurisdiction.  196 

10.  If  the  admiral  sit  in  Middlesex,  and 
summon  in  Essex,  the  action  upon  the 
statute  may  be  brought  in  either  coun^. 
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ADVOWSON. 
See  Quart  tmpedii, 

1.  May  be  put  in  value  for  land  recovered 
upon  warranty.        S04, 43.  in  margine, 

2.  If  it  be  recovered  upon  voucher, land 
shaU  be  recovered  in  recompense  for  it. 

43  and  tn  margine. 

3.  Will  not  pass  in  the  king's  grant,  with- 
out special  words,  though  it  be  appen- 
dant 127 

4.  The  seizure  of  two  parts  of  the  land  for 
the  king,  is  a  seizure,  bv  consequence,  of 
two  parts  of  the  advowson,  without 
mention  of  it.  IbitL 

5.  An  usurpation  upon  the  king  makes  not 
his  advowson  dis-appendant  to  the  ma- 
nor ;  secus  in  case  of  a  subject  140 

6.  By  grant  of  the  manor  for  life  the  ad- 
vowson become  dis-appendant  1C8 

7.  If  the  kins  present  by  lapse,  this  doth 
not  sever  the  advowson  from  the  manor. 

302 

8.  What  kind  of  presentation  by  the  king 
shall  amount  to  an  usurpation,  so  as  to 
make  the  advowson  disappendant,  and 
what  not     See  PresenUUipn.  8 

9.  The  next  avoidance  is  a  chattel,  lo- 
cally, where  the  advowson  is,  not  where 
the  deed  is.  .      303 

10.  By  what  words  in  a  lease  or  grant 
it  will  not  pass.  303,  304 

11.  May  be  assets  in  the  hands  of  an 
executor.  304 

12.  The  essoin  is  de  placih  Urrm,         304 
13*  If  a  man  seised  of  a  manor  with  the 

advowson,  grant  the  three  next  avoid- 
ances to  one  or  more  persons,  one  usur- 
pation by  the  grantor  puts  them  all  out 
of  possession.  322,  323 

14.  How  an  usurpation  upon  the  lessee 
works  upon  the  reversioner,  being  heir 
or  purchaser.  338  usque  342 


seal;  not  so  if  only  put  in  writing  for  s 
remembranee.  79 

2.  Agreement  or  disagreement  to  an  in- 
terest must  be  made  to  the  piCrty  him- 
self. 93 

3.  An  estate  made  to  a  feme  covert  de 
novo  vests  till  the  disagreement  of  the 
boron;  but  a  new  estate  made  to  Bifemt 
covert^  who  had  no  estate  before,  vests 
not  till  the  agreemei^  of  the  b<mm.  204 

ALBUM  BREVE. 

1.  Where  the  habeoi  corpus  is  returned 

album  hrevcj  a  new  venire  fcudas  shall 

'   be  awarded.  130 

ALIEN. 

1.  Where  he  is  capable  of  the  benefit  of 
a  general  pardon,  and  where  not     271 

2.  How  capable  of  the  title  of  loving  and 
obedient  subject  Ibid. 

3.  How  the  indictment  of  an  alien  friend, 
for  treason,  must  conclude.  Ibid, 

ALLEGIANCE. 

1.  The  pain  of  allegiance  cannot  be  im- 
posed but  in  case  of  allegiance.        272 

AMBA^ADOR. 

1.  Is  not  procurator  for  private  causes. 

114,123 

AMENDMENT. 


1 .  In  trespass  the  venire  facias  and  habeas 
corvus  was  deplacilo  debit  for  trespsss, 
and  after  verdict  amended,  per  cur, 

246 

2.  The  imparlance  roll  amended  by  the 
plea  roll,  because  the  instructions  to  the 
clerk  were  right  Ibid, 

3.  A  count  upon  a  fine  of  laud  mistaken 
was  denied  to  be  amended,  because 
pleaded  without  a  Serjeant's  hand.    249 

4.  The  original  writ  of  ejectment  was 
amended  after  verdict,  and  devisit  made 
demisU.  240 

5.  The  imparlance  roll  denied  to  be  amend- 
ed, according  to  the  oripnal  writ    250 

6.  If  judgment  given  before  the  justices 
of  assize,  in  a  qu,  imptdity  may  be  amend- 
ed in  the  common  pleas.  327 

7.  Where  the  writ  and  pannel  agreeing, 
were  yet  both  of  them  amended  and 
altered,  upon  force  of  affidavits.        328 

•  8.  Where  after  a  verdict  the  true  name 

1.  Ceaseth  by  bemg  put  in  writing  under       of  a  juror  in  a  habeas  corpus  shall  be 


AGENT  AND  PATIENT. 
See  JESecium,  7,  8,  9. 

j.  Where  a  mittimus  directed  to  the  bish- 
op of  Durham,  commanding  him  to  send 
a  record^  to  the  justices  of  the  county 
palatine  to  be  tried  there,  is  well  enough, 
and  mav  be  executed  by  the  bishop, 
though  he  himself  be  one  of  the  jus- 
tices. 138, 139 

AGE. 
See  Infard, 

AGREEMENT  OR  DISAGREEMENT. 
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amended  and  made  to  agfree  with  the 
wrong  name  in  the  venire  facias.  64 
U  Where  the  venire Jae.  itself,  which  con- 
cludes et  habeoB  iAi  hoc  hreve^  omitting 
nomina  juraiorum^  shall  be  amended. 

68 

10.  There  can  be  no  amendment  in  the 
first  roll ;  Leicester's  case.  68, 90* 

11.  The  imparlance  roll  cannot  be  mend- 
ed by  tlie  issue  roll ;  otherwise  e  con- 
verso,  76, 90, 246 

112.  If  the  venire  fae.  be  awarded  upon  the 
roll  from  the  manor,  and  the  sheriff  re- 
turn the  ventre  fae.  from  a  ville,  tliis 
may  be  amendea,  and  made  according 
to  the  roll,  before  trial,  but  not  after. 

76,77 

13.  The  habeas  corpus  was  returned  witli- 
out  the  sir  name  of  the  sheriff,  and  after 
a  verdict  it  was  amended.  113 

14.  Where  the  original  writ  was  amended 
in  open  court,  according  to  the  first  in- 
struction of  the  cursilor,  and  vaecariam 
made  vicariam,  in  a  quare  impedit.    118 

15.  Where  the  entry  of  a  jud^ent  shall 
be  amended  by  the  book  of  judgments, 
after  a  writ  of  error  brought  and  the 
record  certified.  137, 327 

16.  Where  the  court  advised  upon  the 
the  amendment  of  an  original,  accord- 
ing to  the  cursitor's  notes.  128 

17.  A  capias  against  a  baronet,  by  the 
name  of  esquire,  shall  not  be  amended, 
for  it  was  the  fault  of  the  party,  who 
should  have  informed  the  clerks  better. 

120 

18.  Where  the  record  itself  shall  be 
amended  by  the  book  of  the  office.   184 

19.  Amendment  of  oi6um6reve.  130 

20.  Amendment  by  sealing  a  bill  against 
an  attorney.  134 

AMERCEMENT  IN  LEET. 
See  Led. 


the  court 
281, 1(S2 


AMICUS  CURIiE. 

i.  Where  any  body  may  inform 
so. 

ANNUITY. 

1.  If  a  rent  charge  be  granted  to  a  man  in 
fee,  without  saying  pro  st  et  hteridibus, 
Uie  heirs  of  the  grantor  are  yet  charge- 
able by  the  annuity.  58 

2.  If  the  writ  of  annuity  in  such  case  be 
brought  against  the  heirs  of  the  grantor, 
it  determines  not  the  rent  charge,  though 
it  proceed  to  judgment  Ibid. 


3.  But  if  in  such  case,  the  writ  of  annuity 
be  brought  against  the  grantor  himself^ 
it  turns  the  rent  Charge  in  fee  into  an 
annuity  for  life.  68 

4.  If  a  man  grant  an  annuity  out  of  his 
clear  gains,  this  chargeth  the  person 
absolutely.    Adj.  241 

APPEAL. 
See  W.  2.  cap.  23. 

1.  Of  mayhem  is  barred  by  a  recovery  in 
trespass.  1>4 

2.  If  a  monk  or  feme  covert  be  acquitted 
in  an  appeal,  they  shall  not  have  dam- 

.  ages  against  the  abettors ;  yet  qtum^  of 
aTeme  covert.  98 

3.  Burning  in  the  hand  is  no  part  of  the 
judgment  in  appeal,  but  may  be  pardon- 
ed by  the  king.  294 

APPENDANT. 

1.  If  a  house,  to  which  estovers  are  ap- 
pendant, fall  down,  the  appendancy  is 
not  destroyed,  but  the  estovers  suspend- 
ed, and  upon  the .  reedifying  revived 
again.  39, 40 

2.  If  the  wood  be  grubbed  up,  yet  the 
estovers  are  not  lost  43 

3.  An  advowson  in  possession  cannot  be 
appendant  to  a  reversion  expectant  upon 
an  estate  for  life.  161 

APPORTIONMENT. 

1.  Of  warranty  or  condition  by  a  construc- 
tion of  law  upon  the  act  of  the  parties. 

24,235 

2.  May  be  of  common  appendant,  by  the 
act  of  the  party ;  not  so  of  common  ap- 
purtenant 25 

3.  Of  a  rent  charge  by  act  of  parties,  can- 
not be.  Ibid. 

4.  By  the  grant  of  the  moiety  of  the  re- 
version, ttie  moiety  of  the  rent  passeth. 

177 

5.  Comroen  appurtenant  shall  be  appor- 
tioned upon  sale  of  part  of  the  land. 
Adj.      .  235 

APPRENTICE. 
See  Eliz.  5.  cap.  10. 

1.  In  what  cases  assignable,  and  compell- 
able to  go  out  of  the  realm,  and  in  what 
not  134, 135 

Bee  Master.  2,3,4 

APPROPRIATION. 
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1.  A  benefice,  with  cure,  Cfumotbe  appro- 
priated to  a  nunnery.  148 

2.  The  proper  and  operative  words,  which 
make  an  appropriation.       148, 307, 306 

3.  Where  a  penphraais  equipollent  will 
serve.  -  153, 307 

4.  An  appropriation  reputative  was  given 
to  the  crown  by  the  statute  of  monaste- ' 
ries.  148 

5.  Cannot  be  made  to  a  church  that  is 
full,  unless  it  be  /mt  verha  de  fiUuro 
mtando  vacaoerU.  150 

6.  May  be  made  to  the  patron.  153 

7.  How  it  may  be  disappropriated.  42, 153 

8.  Neither  it,  nor  the  advowson  of  it,  will 
ML88  by  the  name  of  an  aclvowson.     304 

9.  Nor  by  the  name  of  the  land  and  tythe. 

.    306 

10.  Appropriations  are  given  to  the  king 
by  the  word  churches,  in  the  stat.  of 
^.  H.  8.  l&ttf. 

11.  These  are  not  regularly  grantable, 
and  why.  307,306 

ARBITRAMENT. 

1.  On  one  side  only,  is  void.  49 

2.  May  be  made  by  parts,  where  the  sub- 
mission is  bv  word.''  Ihid. 

3.  Must  end  all  controversies  made  known 
to  the  arbitrators.  Rid, 

4.  To  pay  money  without  saying  for  what, 
is  void.  50 

5.  When  it  ought  to  be  put  in  writing, 
cannot  be  ap^ed  by  averment      IM. 

6.  May  be  pleaded  with  a  special  aver- 
ment in  bar  of  another  action.         Ibid. 

7.  Where  an  arbitrament  seeming  larger 
than  the  submission,  shall  yet  be  good 
enough,  by  the  restriction  de  ei  super 
pramMiiSf  190, 191,  and  where  not 

190, 191 

8.  Where  an  arbitrament  shorter  than 
the  submission  is  good.  190 

9.  Arbitrament  leaving  matter  in  sus- 
pence,  quart.  218 

ARCHBISHOP.     • 
See  Ordinary,  1,  12,  la    25  H.  8.  c.  21. 
DupenaaHofij  3, 4,  5. 

1.  His  power  over  the  inferior  ordinary. 

15 

2.  Majr  grant  a  warrant  for  induction  out 
ofhis  oiocess.  Ihid, 

3.  Canterbury,  how  differs  from  York.  17 

4.  Canterbury  hath  not  concurrent  juris- 
diction with  the  ordinary  in  the  infe- 
rior diocess.  ^         Ihid. 

5.  After  the  death  of  a  bishop,  within  the 


province,  he  must  hold  his  comt  within 
the  inferior  diocess,  for  such  causes  as 
were  examinable  there  befi)re.         178 

6.  In  the  vacation  of  the  archbishop,  the 
dean  and  ohapter  of  Canterbury  are 
guardians  of  the  q>iritualities.  171 

7.  The  form  of  a  dii^nsation  by  the  areh- 
bishop  to  hold  tn  eommendam.  141 

8.  How  the  restraint  of  the  archbiah(^*s 
power,  within  their  diocess,  came  first 
m.  185 

9.  Where  the  canon  law  enables  the  arch- 
bishop to  exercise  a  javisdktion  in  the 
inferior  diocess.  185^  186 

ARCHDEACON. 

1.  His  power  was  derived  from  the  bishop, 
and  he  is  subordinate  to  him.  16 

2.  He  cannot  baulk  his  ordinaiy.        Ihid. 

ASSETS. 

1.  Where  damages  recovered  by  execu- 
tors, for  a  wrong  to  themselves,  shall  be 
assets.  38 

2.  If  the  issue  in  tail  be  once  barred  in  a 
formedon,  by  warrantv  and  assets,  he  ia 

barred  forever,  though  he  alien  the  as- 
sets. 40 

3.  Where  rent  received  by  an  executor, 
but  belonging  to  the  heir,  shall  not  be 
assets  in  his  hands.  53 

4.  A  debt  released  by  the  exeontor,  is 
assets,  as  received.  59, 66,  qu/tfre. 

5.  If,  afier  fuUy  administered  pleaded,  the 
executor  confess  the  action,  this  is  no 
confession  of  assets.  178 

6L  Qtuertj  whether  the  heir  or  executor 
shall  be  charged  with  a  new  writ  pur- 
chased by  journeys  accounta  for  the 
assets,  at  the  time  of  the  first  writ  248 

7.  If  land  be  i^jpointed  to  be  sold  by  ex- 
ecutors, and  the  money  to  be  disposed 
to  certain  uses,  this  money  is  no  as- 
sets. 265 
ASSIGNEE. 

1.  Where  it  extends  to  the  executor,  and 
where  not  9, 10 

2.  Cannot  take  advantage  of  a  warranty 
to  jointenantB  and  their  assignees,  ex- 
cept he  be  a  joint  assignee.  25 

Warrant-  12   ' 

ASSISE. 

1.  Will  lie  for  estovers,  though  the  wood 
be  grubbed  up,  and  judgment  shall  be 
to  recover  seisin  and  damages.  43 


Index. 
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%  Will  lie  at  conmioii  law  for  him  Ihat  tonnnent,  if  it  were  within  the  statute 

hath  lands  of  anatent  demeioe  in  exe-  of  condiiioiis.                                    178 

cutioa                                               48  3.  Cannot  be  compelled  from  the  tenant, 

3l  In  an  assise  the  bailiff  cannot  plead  a  where  part  of  a  rentpcharge  k  granted 

release:                                          126  by  fine.                                            25 


ASSISE  OF  DARREIN  PRESENT- 
MENT. 

1.  May  not  be  purchased,  pending  a  qu. 
impedU  for  the  same  avoidance.        184 

3.  Where  th^  ordinary,  metropolitan,  or 
kinff  present  for  lapse,  or  the  pope 
maaes  provision:  yet  any  of  these  col- 
ktives  will  serve  the  patron  for  a  pos- 
'    tinhisassMe.  154 


ATTAINDER. 
See  IMeiiure.    Might  of  JiiHam.  96  H. 
8.C.13.    d3H.c.30. 

ATTAINT. 

1.  Will  not  lie  against  a  iurv  for  a  false 
verdict  in  that  point  which  is  ob^®^ 
outof  the  issue.  33 

2.  May  be  brought  fcnrezcessivie  dassages. 

114 

8L  May  be  brought  as  to  the  damages  by 

that  trespasser  who  is  no  party  to  the 

issue.  66 

4.  If  the  jury  &d  either  against  common 
or  statute  law,  they  are  subject  to  an 
attaint,  though  no  man  inform  them.  337 

5.  Nothing  ought  to  be  given  in  evidence 
to  the  grand  jury  in  an  attaint,  but  that 
which  was  given  in  evidence  to  the 
petty  jury.  Ibid. 

€w  See  &ar  chamber.  113 

ATTORNEY. 

1.  His  duty  and  oath.  9 

3.  Though  made  irrevocable  may  be  re- 
voked. 13 

3.  If  he  follow  a  cause  to  be  paid  in  gross 
when  it  is  recovered,  this  is  champerty. 

117 

4.  Where  he  is  plaintiff  or  defendant,  as 
executor  or  administrator,  he  hath  no 
privilege,  but  the  suit  must  proceed  in 
the  same  case,  ae  if  it  were  by  or 
against  the  testator  or  intestate.       177 

ATTORNMENT. 


AVERMENT. 
Tide  MhdanOion.    PUadimg. 

I.  Where  the  want  of  it  in  a  declaration 
shall  be  suppUed  by  an  intendment  or 
implication.  3, 345 

3.  May  be  taken  upon  a  will.  33 

3.  An  arbitrament  in  writing  cannot  be 
sopplied  bv  the  averment  50 

4.  A  special  avennent  may  niake  an 
award  pleadable  in  bar.  Pnd. 

5.  A  special  averment  must  be  made  upon 
pleading  a  general  pardon.  65 

6.  Tiiere  needs  no  avennent  of  that  in 
plea  or  declaration,  which  wfll  ceme 
Boire  properly  on  the  other  side.  71, 134 

7.  There  needs  no  averment  in  a  declara- 
tion, where  it  i^ipears  thcnre  are  recipro- 
cal remedies.  88,  106 

8^  Where  the  consideration  of  letters  pa- 
tents must  be  averred  in  pleading,  and 
where  not  331 

9.  Where  the  administrator  duranie  mi- 
nort  ataUj  is  plaintiff,  there  the  nonage 
of  the  executor  ought  to  be  averred ; 
seeuSf  where  he  is  defendant  531 

10.  He  who  pleads  a  dispensation  to  hol4 
in  commenaam,  confirmed  by  the  king's 
charter,  must  aver  the  performance  of 
the  conditions  contained  in  it   141,  142 

II.  Averment  is  vain,  where  the  law 
judfires  the  contrary.  156 

13.  Where  in  pleading  an  estate  made  to 
a  feme  eoverif  the  Sarongs  assent  must 
be  averred,  where  not  304 

13.  Where  in  an  avowry  for  rent  reserved 
at  M.  or  thirtv  days  after,  averment 
that  it  was  behind  at  the  time  of  the 
distress  shall  be  sufficient  308 

14.'  Where  a  man  may  aver  Afl^nst  a 
record,  and  where  not  364, 365 

15.  Some  presumptions  of  law  are  so  vio- ' 
lent,  as  though  they  be  false,  yet  a  man 
cannot  aver  against  them.  397 

AUDITA  QUERELA. 
See  ExeetUian. 


1.  The  judgment  is  to  be  discharged  of 

the  execution.  3 

1.  If  a  copyholder  surrender  his  rever-   3.  Where  he  who  is  once  so  discharged, 

sion,  there  needs  no  attornment  177, 178       shall  never  be  taken  again.  aid. 

3.  The  surrender  of  a  reversion  could  not  3.  Nor  he  that  escapes  of  his  own  wromt. 

enter  yet  for  a  conditi«i  without  at-  So 


642 


Index*. 


4.  A.  brinffB  several  actions  of  trespass       day  npon  the  statDte,  the  plaintiff  is 
against  B,  and  C.  for  the  same  trespass ;       admitted  to  all  pleas.  108 

the  jury  find  for  B^  so  that.^.  is  barred,  7.  Good  in  pArt,  and  bad  in  part,  of  his 

own  showing.  133 


and  against  C,  so  that  A.  recovers; 
^iksre,  whether  C.  may  have  an  atuitto 
quxrda  upon  the  other  judgment.      54 

5.  If  two  joint  and  several  obligors  be 
sued  jointly,  and  both  taken  in  execu- 
tion, the  death  or  escape  of  one  shall 
not  discharge  the  other.  59 

6.  If  two  joint  and  several  obligors  be 
sued  severally,  and  once  a  satisfaction 
be  had  against  one,  or  against  the 
sheriff  upon  the  escape  of  one,  the 
other  may  have  an  atuitto  mur^Ui,  lhid» 


8.  The  avowry  may  be  part  for  rent,  and 
part  for  penalty,  ana  return  may  be 
awarded,  if  either  of  the  causes  be  jost, 
both  being  severaL  Ibid. 

9.  The  avowry  for  a  beriot  must  show 
what  it  should  be,  beast  or  other  thing. 

176 

10.  The  grantee  or  surrenderee  of  the 
moiety  of  the  reversion  of  a  copyhold 
may  avow  for  the  moiety  of  the  rent. 

177 


7.  If  the  plaintiff  have  had  satisfaction   11.  Where  surplusage  in  the  avowry  shall 


against  one  trespasser,  and  proceed  to 
require  it  against  another,  an  audita 
qyirda  will  fie.  66 

S,  He  who  hath  a  release  after  verdict, 
and  before  judgment,  cannot  plead  it, 
but  must  help  hunself  by  audita  querda. 

162 

S.  In  what  case  he  who  hath  a  release 
after  judgment,  may  have  benefit  of  it 
in  audUa  querdoy  in  what  not  283 

ANCIENT  DEMESNE. 

1.  Is  subject  to  execution  bv  eU^.  47,  48 

2.  What  actions  will  lie  of  land  in  ancient 
demesne,  what  not  Ibid, 

3.  The  tenants  are  subject  to  statute  laws, 
though  they  contribute  to  knights'  fees. 

4.  The  form  of  pleading  it.  See  PUadingy 
Md.35. 

5.  Tried  by  doomsday  book.  188 

AVOWRY. 

1.  If  tenant  in  tail  make  a  fine,  yet  the 
donor  is  compellable  to  avow  upon  him  ; 
aeeiUj  of  the  lord,  when  tenant  in  fee 
hath  made  a  fine.  337 

2.  If  tenant  in  tail  jointress  alien,  and  the 
issue  enter,  the  donor  is  compellable  to 
avow  upon  him.  Ibid, 

3.  The  avowant  cannot  have  judgment  to 
recover  rent  or  thing  distrainea  for,  but 
only  to  have  the  beast  restored  as  a 
lawful  distress  not  to  be  replevied.     61 

4.  For  customary  profits  for  a  fine  of 
alienation,  or  tor  a  rent  charge,  the 
avowry  was  upon  the  land,  at  common 
law.  108 

5.  Where  the  avowry  was  upon  the  land, 
at  the  common  law,  there  the  plaintiff 
may  plead  any  discharge,  though  a 
mere  stranger.  109 

6.  So  likewise  where  the  avowry  is  this 


not  hurt  108 

12.  The  form  of  an  avowry  for  rent  re- 
served at  M.  or  within  few  days  after. 

206 
AUTHORITY. 
See  Onnimisswn.    Shenffi 

1.  Where  he  that  hath  but  a  bare  au- 
thority, as  a  master  of  a  ship,  hath 
power  to  pawn  it,  by  the  civil  law, 
though  not  oy  ours.  12 

2.  Of  an  under  sheriff  or  attorney,  though 
made  irrevocable,  may  be  revoked.    13 

3.  Where  an  authority  and  interest  may 
be  joined  in  one  act  1(^8 

4.  If  a  record  be  sent  by  mittimus  to  the 
bishop  of  Durham^  requiring  the  tnal  of 
it  aa  proximam  atriam,  though  the 
proceeaings  be  not  all  ad  proximam  eu- 
riam^  but  upon  many  adjournments,  it  is 
well  enough.  138, 139 

5.  Authority  given  by  law  must  be  strictly 
executed,  and  cannot  be  modified.  153, 

154 

6.  When  an  act  in  itself  indifferent  shall 
be  said  to  be  denied  out  of  his  interest, 
and  where  not  l59,  160 


AID  OP  A  COMMON  PERSON. 


1.  May  be  prayed  by  tenant  by  the  cour- 
tesy, who  comes  in  as  vouchee,  after  a 
grant  of  his  estate  with  warranty.      21 

2.  Or  by  a  coparcener,  who  comes  in  as 
vouchee,  after  a  fine  made  by  him  with 
warranty.  Ibid. 

BAIL. 

1.  May  be  entered  into  the  king's  bench 
the  last  day  of  the  term,  though  the  de* 
claration  came  in  the  first  70 

2.  The  bail  and  the  principal  cannot  join 
in  a  writ  of  error  upon  the  several 
judgments  against  them.  72 


InDE3C« 


643 


3.  The  bail  cannot  render  the  body  of  the  tmfib,  between  the  bargainor  and  bar-* 
defendant  in  the'  C.  after  a  writ  of  error  gainee,  that  the  heir  of  the  bargainee 
brought  by  him.                                 116  shall  be  in  ward.                        1&,  222 

4.  The  form  of  the  entry  upon  the  roll  in  6.  When  the  deed  is  enrolled,  the  state 
discharge  of  the  bail.                       Ihid,  passes  by  the  statute  of  uses,  and  not 

5.  If  a  dmndant  bring  a  writ  of  error,  oy  statute  of  enrolments.  136 
ywBre,  if  the  bail  be  not  forfeited,  though  7.  The  bargainee  cannot  bargain  and  sell- 


he  afterwards  proceed  not  in  the  writ 
of  error.  Rid. 


to  another,  till  his  own  deed  be  enroll^ 
ed.  Ibid. 


6.  What  kind  of  rendering  the  body  of  the   8.  The  day  of  the  date  shall  not  be  counts 
j-.r-_  j-«*  -1.-11  V — IE i.  *-  j:„l ^  ^^    pjyj^  ^f  y^g  g^  months.  laO 

9.  Yet  the  enrolment  may  be  the  very  day 
of  the  date,  by  the  intent,  not  by  the 
letter,  of  the  statute.  140 

10.  If  the  bargain  and  sale  have  no  date, 
the  six  months  must  be  reckoned  from 
delivery.  Ibid. 

11.  If  I  bargain  and  sell  to  w^.,  and  before 
enrolment  bargain  and  'sell  to  B.  by 
deed  enrolled,  It  is  good ;  yet  if  the  deed 
to  A.  be  afterwards  enrolled  within  six 
months,  die  state  to  B.  is  void..  165, 


defendant  shall  be  sufficient  to  discharge 
the  bail,  and  what  not  210 

7.  Any  time  before  the  scire  facias,  or  the 
return  of  it,  it  is  sufficient  for  the  bail 
to  render  tl^  body.  Ibid. 

8.  Where  the  want  of  bafl  in  jB.  A  will 
make  the  judgment  erroneous,  and  how 
that  error  must  be  assigned.      264, 265 

BAILY.  - 

1.  Cannot  accept  rents  upon  the  change 
of  tenant.  154 

2.  Nor  enter  for  a  condition  broken.  Ihid. 

3.  Nor  in  an  assise  plead  a  release.     162 

4.  Where  the  bailiff  of  a  liberty  took  an 
inquest  of  office,  for  inquiry  of  damages. 

BANKRUPTS. 
See  EL  cap.  7.    1  Jac.  c. 

1  The  creditors  may  come  in  at  any 
time^after  tiie  commission,  if^it  be  be- 
fore distribution ;  stcus,  if  any  part  be 
distributed.  287 

BARGAIN  AND  SALE. ' 
See  Enrolment. 

1.  A  bargain  and  sale  made  beyond  sea 


BARON  AND  FEME. 
Bee  PoasUnlUff.    Bemiiter.    Tail^ 
dit%on.    Cessamt. 


Con^ 


1.  Join  in  a  mortgage  of  the  wife's  term, 
the  feme  dies,  the  condition  shall  sur- 
vive to  the  bcawif  as  well  as  the  term 
should  have  done.  3 

2.  The  baron  by  the  intermarriage  hath 
fun  power  over  the  wife's  term  to  alien 
it  Ibid. 

3.  If  theyeme  die,  the  term  survives  to 
the  baron,  and  if  the  baron  die,  it  sur- 
vives to  the  feme,  unless  he  dispose  it  3 

4.  If  baron  and  feme  join  in  a  mortgage, 
this  is  no  disposition.  Ifnd. 

5.  If  the  baron  purchase  the  fee,  the  term 
is  not  extinct  Ibid. 

by  the  Eeir  of  a  recusant,  sent' over  for   6.  The /cm«  of  the  obligor  is  executrix  to 


education,  is  good  to  pass  the  land,  but 
the  king  is  not  bound  to  give  livery-  to 
me  bargainee.  74 

2.  May  be  acknowledged  and  enrolled  be- 
fore a  justice  of  peace  of  the  west-rid- 
ing in  Yorkshire,  and  the  clerk  of  the 
peace  there,  if  the  landd  lie  in  the  west- 


the  obligee,  she  cannot  sue  her  hus- 
band. 10  Quare. 
What  shall  be  said  an  advancement  to 
the /erne  of  the  husband's  lands  within 
32  H.  8.  51 
Where  a  feme  covert  shall  not  be  so 
much  favored  as  an  infant,  and  why.  95 


riding ;  yet  the  words  of  the  statute  are   9.  A  feme  covert  is  not  punishable  upon  a 


justice  of  peace  in  the  same  county.  128 

3.  If  made  of  lands  lying  in  a  corporation, 
within  a  county,  qiuire,  whether  the 
acknowledgment  and  enrolment  of  it 
before  a  justice  of  peace  and  the  clerk 
of  the  peace  of  the  corporation  be  good. 

4.  May  be  enrolled  after  the  death  of  the 
bargainee.  136 

5.  If  enrolled  after  the  death  of  the  bar- 
gainee, yet  it  so  passes  the  estate,  ab 


fair  plea  of  jointenancy,  within  the  stat- 
ute of  34  E.  3.  c.  Ibid. 

10.  A  feme  covert  is  punishable  upon  ray- 
ishment  of  wards,  within  the  stat  of 
Merton  and  W.  2.  and  for  a  redisseisin 
within  the  statute  of  Merton.        9S,  94, 

.     96,98 

11.  A  feme  covert  is  punishable  upon  mal- 
efadoribua  in  parcts.  95,  97 

12.  A  feme  covert  is  imprisonable  for 
force.  97 
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la  KftMt  epveri  Ifl  pooMliablA  withm  10 
El.  for  hearinff  moflMs,  and  within  23 
£L  for  not  coming  to  church.  Aid, 

14.  Jf^/eme  Oweri  ]>e  acquitted  upon  an 
appeal^  quattf  whether  ahe  shall  haye 
damages  against  the  ahettor,  fw  a  monk 
ahallnot.  96 

15w  When  a  wrong  la  done  to  feme  eoverij 
ahe  with  her  husband,  and  she  alone, 
idfter  iua  death,  ahall  have  action,  and 
the  damagee  recovered  by  and  for  her. 

88 

16.  If  an  action  be  brought  againat  b&ran 
andfeme^  and  the  feme  die,  though  it 
were  after  a  verdict,  vet  no  judgment 
can  be  given  against  the  haron.         129 

17.  After  a  verdict  against  the  banm  and 
ftme,  thefime  cannot  fny  to  be  receiv- 
ed. 177 

18.  Ubamn  vidfeme  be  aued  in  debt  for 
the  teeuaaney  of  the/eme,  both  must 
a^ar,  or  both  be  outlawed.  179 

19.  Thev  cannot  be  joined  in  one  action 
of  debt  against  them  for  several  con- 
tracta,  one  made  by  the  feme  dum  aoUu 
the  other  by  the  baron,  184 

90.  They  can  neither  expressly,  nor  by 
acceptance  of  a .  new  lease,  aurreader 
the  wife'a  freehold,  so  as  to  bind  her 
surviving.  203, 204 

^1.  An  estate  made  to  a  feme  covert  de 
novo  Teats  till  the  haron  dissent,  but  to 
a  new  lease  to  ^/mne^  who  was  lessee 
before,  vests  not  till  assent  204 

22.  Fane-  lessee  for  years  of  a  mill  takes 
b&ron^  the  haron  and^/eme  cannot  join  in 
an  action  upon  the  case  for  the  suit,  be- 
cause it  is  only  to  recover  damages,  and 
not  the  term.  189 

23.  Where  the  promise  of  the  haron  to  the 
feme,  before  coverture,  is  released  by 
coverture.  216 

24.  Feme  covert  levies  a  fine  alone,  this 
shall  bind  her,  but  her  husband  may  de- 
feat it,  for  himself  and  her  too.         225 

29.  Feme  covert  is  not  bound  by  a  deed 
enrolled  in  London,  unless  she  be  exam- 
ined. Ibid, 

96.  If  the  baron  be  indebted  to  the  king, 
he  may  a^fugn  a  debt  due  to  the/eme 
before  coverture.  253 

27.  Land  is  devised  to  a /bme  executrix, 
during  the  minority  of  Jf.  to  hdd  to  her 
own  use,  without  account,  provided, 
that  she  keep  and  educate  the  said  ^. 
at  school,  dtc.  This  is  such  a  term  in 
the  executrix,  as  wiU  be  given  to  her 
husband  upon  intermarriage.  2B5 

BARONa 
See  Peers  of  the  Realm, 


HARONET. 

1.  A  knight  and  baronet  oag^  to  be  mated 
by  that  title.  129 

BAR. 

1.  Where  the  bar  ia  immfficiftnt,  and  the 
plaintiff  makea  an  insufficient  replica- 
tion, he  cannot  have  judgment  14 

2.  Inanaccoaat,tfaeformofit  36 

3.  In  a  prohibition,  the  form  of  it  39 

4.  In  an  action  for  eatovers,  appendant  to 
a  house  that  is  fallen,  the  plaintiff 
shall  only  be  barred  jiro  iempare;  but  if 
the  plaintiff  bring  an  aaaise,  or  fuod 
perwitUd,  fum^  ifit  be  not finaL        40 

5.  If  the  issue  in  tul  be  once  barred  in 
tha/ormecioffi  by  warranty  and  asaets, 
he  is  barred  for  ever,  tho«i^  he  after- 
wards alienate  the  assets. '  ibid, 

6.  Where  the  pleading  of  a  former  award, 
with  a  special  averment,  shaM  be  a  bar 
in  a  new  action.  50 

7.  In  an  action  of  false  impriaQiiment, 
what  bar  is  not  good.  63 

8.  In  debt  upon  an  obligataon,  to  plead  the 
plaintiff's  acceptance  of  a  new  bond  in 
satisfaction  of  the  old,  is  no  good  bar. 

68,69 

9.  But  if  issue  be  joined  upon  the  accept- 
ance, and  the  plaintifin  be  nonsuit, 
quare^  whether  this  plea  be  such  a 
confession  of  the  action,  as  the*|daintiff 
ahall  have  judgment  notwithstanaing.  69 

10.  If  a  man  recover  in  an  action  of  tres- 
pass at  the  common  law,  this  shaU  bar 
him  in  a  writ  of  ravishment  of  ward,  or 
in  trespass  upon  5  R.  2.  8  H.  6.  male- 

factoriSua  in  parciSj  &,c,  94 

11.  A  recovery  in  trespaaa  of  assault  and 
battery,  is  a  good  plea  in  bar,  in  an  ap- 
peal of  mayhem.  Ihd, 

12.  A  recovery  in  ybrmecbn  in  deteeader 
is  no  bar  in  nunidancesUr.  Ibid, 

IB,  In  dower  against  thefeoJeeydeHnue  of 
charters  is  no  plea.  113 

14.  In  a  quare  impedU  by  the  chancellor 
and  university,  for  the  presentation  of  a 
church  belonging  to  a  recusant  convict, 
it  is  a  good  bar  to  sajr,  before  the  avoid- 
ance the  land  was  seised  for  the  penalu 
of  twenty  pounda  a  month  in  the  kingVi 
hands.  1267127 

15.  If  two  several  informationa  be  exhibit- 
ed by  aeveral  persons  againat  the  aame 
person,  for  the  same  onence,  upon  the 
same  day,  this  is  sufllciant  to  bar  both 
the  informers.  128 

16.  If  an  avowry  be  made  for  Mtmum 
ammai  as  an  hend^^umre^  whether nW- 
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(a  habuU  ammalia  be  a  good  pies.    176 

17.  In  an  action  c^  debt  upon  an  egcape 
niU  Hd  record  is  a  ^ood  plea.  209 

18.  The  incumbent  in  a  guar*  imptdit 
cannot  bar  the  plaintiff  by  entitling  any 
other  than  the  patron,  under  whom  he 
claims.  319 

BASTARD,    BASTARDY. 

1.  Where  it  is  triable  per  pais^  and  not  by 
the  ordinary.  117 

BILL  IN  STAR  CHAMBER. 
See  Siar  Chamber. 

BISHOP. 

See  Ordinary    and    Jhrehbishop.    21  H. 

&cap.aL    PlwralUieM. 

BRIEF. 
See  Matement  of  Wriiy  and  Writ, 

BREVE  EPISCOPO. 
See  Judgment  hy  Law,    Corporation, 

'  1.  What  societies  and  conipiinies  of  men 
may  make  by-laws,  and  how  far  they 
shall  bind  strangers,  and  what  notice  to 
strangers  is  requisite.  213 

CAPIAS  AD  SATISFACIENDUM 

PRO  FINE. 

See  Evidence.     Exeewtion;     Ptert  of  &te 

Realm. 

CAPIAS  UTLAGATUM. 

1.  Is  primarily  the  king's  suit,  and  for  the 
subject  but  in  the  second  degree.    117 

2.  This  kind  of  suit  may  be  discharged  by 
the  king,  when  the  king  does  any  act 
to  frustrate  the  outlawry.  '  Ihid. 

3.  The  king's  protection  to  his  debtor  will 
not  discharge  this  suit,  if  not  made 
known  to  the  coroners.  Ibid, 

4.  Where  the  defendant,  who  comes  in 
upon  a  eamoB  vUlagaium,  shall  be  in  ex- 
ecution for  the  party  at  his  prayer, 
where  not  Ibid, 

CERTIORARL 

1.  Where  the  certiorari  is  directed  to  the 
justices  of  peace,  the  cueioe  rot,  cannot 
certify,  though  he  keep  all  the  records. 

135 

2.  If  it  go  out  to  A  A.  is  to  certify  the 
record  itself.  135 

3.  Out  of  the  common  pleas  is  only  certi- 
fied tenorem  recordi.  i  bid. 

69 


4.  Out  of  the  chancery  removes  the  re- 
cord itself,  and  may  send  it  by  mittimua 
into  the  common  pleas.  Ibid, 

CERTIFICATE. 
See  Failer  of  Record, 

1.  Where  London  cannot  try  their  cus- 
toms by  their  own  certificate. 

85,86,87 

2.  If  the  mayor  and  commonalty  make  a 
false  certificate,  the  action  lies  againrt 
the  corporation,  not  against  the  record- 
er. 87 

3.  Where  the  feodaries  certificate  is  as 
good  as  an  office  by  the  course  of  the 
court  of  wards.  91 

4.  See  Certiorari.  I 

5.  Where  the  bishop  of  Durham's  certifi- 
cate of  a  recocd  sent  thither  to  be  tried 
is  good,  where  not  138, 139 

or  A  MATTaa  in  fait. 
1.  Where  the  king's  certificate,  under  his 
si^n  manual,  was  aUowed  for  a  proof 
without  exception.  213 

CESSAVIT. 

1.  Brought  by  a  baron  andyeuM,  the  writ 
must  conclude  to  the  feme  only.  1 

CHALLENGE. 

1.  If  the  issue  concern  the  city  or  corpo- 
ration which  makes  the  pannel,  or  any 
of  their  body  fo  on  the  jury,  or  any  kin 
to  them,  this  is  a  good  cause  of  chal- 
lenge. 87 

2.  In  an  assise  by  a  dean  and  chapter,  a 
juror  was  a  kin  to  one  of  the  prebends, 
and  the  challenge  allowed.  Ibid, 

3.  It  may  be  to  the  array,  or  to  the  polls. 

106 

4.  There  can  be  no  challeng^e  neither  to 
the  pannel,  nor  to  the  poll,  till  a  full  jury 
iwpear.  235 

5.  The  challenge  to  the  pannel  must  be 
taken  before  any  be  sworn.  Ibid, 

6.  There  may  be  a  challenge  to  the  pan- 
nel by  exception  to  the  sheriff,  after  a 
tales  prayed  to  him.  Ibid. 

7.  The  plaintiff  mav  ehallenge  the  pannel 
by  exception  to  the  shert^  after  a  Mn- 
irefac.  prayed  to  him,  though  the  cause 
of  challenffe  were  before  the  nrayer. 

Ibid. 

8.  A  juror  may  be  challenged  for  a  cause 
happened  since  he  was  sworn ;  not  so  of 
the  pannel.  Ibid, 
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CHAMPERTY. 
See  Maintenanee,  31  B.  1.  Stat,  of  Cham- 
petty. 

CHANCERY. 
See  Taa  8. 

1.  Is  a  fandamental  court,  as  ancietrt  as 
the  kingdom  itself.  63 

2.  Is  absolute  unlimited,  though  oat  of 
discretion  it  entertains  some  forms.    63 

3.  May  justly  leave  its  own  forms  in 
cial  cases4  /< 

4.  It  doth  and  must  observe  essential 
forms  of  proceedingi,  viz.  processus  U- 
gitimos.  114 

5.  Such  a  court  is  incident  to  a  counl^ 
palatine.  ^ 

6.  It.lieff  not  in  grant  or  prescription. 

IhuL 

7.  Is  settled  in  London,  and  the  cinque 
ports,  by  act  of  parliament  Ibid. 

8.  Where  the  chancery  decreed  the  land 
to  the  plaintiff,  till  the  defendant  should 
produce  the  evidences.  109 

9.  It  believeth  mere  titles  in  law,  where 
deeds  are  not  extant  Ibid. 

10.  Where  depositions  taken  in  the  court 
of  the  council  of  York  shall  not  be  al- 
lowed in  chancery.  112 

11.  Where  depositions,  though  taken 
without  bill  and  answer,  are  allowable 
in  chancery.  Ibid. 

12.  An  ambassador  cannot  sue  here  as 
procurator  general  for  all  or  axnr  his 
majesty's  subjects.  11^  114 

13.  Where  those,  who  offbred  indictments 
in  B.  It  upon  proceedings  in  chancery, 
after  judgment,  were  for  that,  and 
some  indirect  dealings  therein,  prose- 
cuted in  tlie  star  chamber.  115 

14.  The  chancery  may,  by  certiorari  and 
mOtimuSj  remove  the  record  itself  into 
C.  B.  135 

15.  For  their  proceedings  in  case  of 
charitable  uses,  see  43  £l.  c. 

16.  Where  causes  and  issues,  trial  by 
common  law  and  by  jury,  are  not  exam- 
inable there.  208 

17.  Cannot  relieve  against  a  statute  law. 

Ibid. 

18.  Where  it  shall  relieve  without  and 
against  equity  itself.  225 

19.  It  is  a  just  ground  of  equity,  thtft  sur- 
eties should  be  equally  charged.       264 

20.  Shall  ^ive  relief  in  those  cases,  that 
are  within  the  equity  of  the  spiritual 
law.  265 

21.  If  lands  be  appointed  to  be  sold  by 
executors,  and  the  money  to  be  disposed 


to  certain  uses,  this  is  no  legacy  in  law, 
but  in  equity ;  and  the  snit  must  be  m 
the  chancery,  and  not  in  the  spiritual 
court  •  Ibid. 

22.  If  men  were  good  and  skilful  plead- 
ers, there  would  not  be  cause  of  so 
many  suits  here.  267 

523.  The  diflference  betwixt  process  ad 
audiendum  judicium,  and  process  for 
hearing  only.  1, 195 

24.  Where  the  serving  one  defendant  to 
hear  judgment  riiall  serve  for  all,  where 
not  270 

25.  How  far  it  may  relieve  against  eestuv 
que  use,  and  his  new  feoffees,  which 
had  notice  of  the  former  uses.  Fide 
Uses.  349, 350 

CHARGE  AND  DISCHARGE. 

1.  The  discharge  of  one  obligor  in  law 
discharges  the  other.  10 

2.  If  the  Lng's  debtor  sell,  and  the  pur- 
chaser convey  to  the  kin^,  the  land  is 
discharged,  though  tho  king  reconvey 
it  45* 

3.  The  lands  of  the  king's 'debtor  are  not 
discharged  by  a  release  of  all  rights 
and  titles  from  the  king.  46 

4.  If  the  conusee  purchase  part,  all  the 
other  lands  ^  in  the  hands  of  the  other 
feoffees  -are  "discharged.  Ibid, 

5.  The  first  disseisor  was  tfharffeable  at 
common  law  with  the  whole  damages, 
in  respect  of  his  remedy  over.  98 

CHURCH  OR  CHAPEL. 
See  Parish. 

1.  The  church  and  churchyard  are,  inlaw, 
the  soil  and  freehold  of  the  parson.   69 

2.  The  use  of  the  body  of  the  church,  and 
the  repairs  and  maintenance,  is  common 
to  all  the  parishioners.  IhUL 

3.  The  disposal  of  the  pews  in  the  body, 
or  an  isle  or  chapel  joining  to  the  body, 
and  the  repairs  of  them,  belong  to  the 
ordinary.  Ibid. 

4.  No  man  can  challenge  a  seal  in  the 
body,  without  a  special  reason,  as  pre- 
scribing to  repair.  Ibid, 

5.  Where  a  chq»el  of  ease  is  given  by  the 
Stat  of  chauntries,  where  not  123 

6.  Their  several  precincts  and  separa- 
tione.  66,67 

CINQUE  PORTa 

I.  Have  a  court  of  chancery  by  act  of 
parliament  63 
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CLERGY. 
Seel8£l.c.7. 

1.  What  it  ie,  uid  how  it  be^an.  288 

3.  Anciently  allowed  to  those  in  orders 
only.  Ibid. 

9.  How  it  came  to  be  extended,  and  why. 

4.  The  time  of  claiming  it  288 

5.  Why  purgation  was  required,  notwith- 
standing. Jbid. 

6.  Might  aflciently  have  been  prayed  be- 
fore oonvictieo,  but  not  now.  289 

7.  Three  things  to  be  observed  in  giving 
and  taking  the  clergy  at  the  common 
law.  289, 290 

9.  May  be  allowed,  though  the  ordinary 
be  absent  290 

COLLATION. 
Vide  Lapae. 

qOLLUSION  oa  COVIN. 

1.  Where  a  practice  by  collusion  vrill 
bear  an  action.  23 

2.  Where  a  verdict  in  one  action,  shall  be 
a  conviction  of  collusion  in  another  ac- 
tion. Ibid. 

2.  Where,  and  to  what  intents,  a  covenous 
conveyance  is  esteemed  in  law,  as  no 
conveyance.  72 

4.  Where  the  coUusion  is  apparent,  as 
feoffment  of  th^  son  and  heir,  the  lord 
may  enter ;  not  so  upon  any  other  feof- 
fee, without  proof  convenient  1^ 

COMMENDA,  oa  COMMENDATORY. 

1.  Where  the  commendatoiy  or  parson  of 
G,f  whose  faculty  or  confirmadon  is  only 
to  hold  it  while  he  remains  bishop  of  C, 
is,  notwithstanding,  an  absolute  parson. 

107 

2l  The  form  of  the  dispensation  to  hold  in 
commendam,  141 

3.  Commendam  retinere  is  no  commendam 
properly,  though  commonly  so  called. 

143 

4.  Commenda  quolupUXf  et  quaHe. 

144, 145 

5.  Commenda  Bemestne  ceases  by  lapse 
incurred,  quia  naiura  appetii  perfeetum, 

144 

6.  Commenda  cannot  be  to  a  church,  that 
is  full,  not  more  than  a  presentment  150 

7.  The  difference  betwixt  a  commenda 
and  presentment  ^  Ibid* 

8.  Commenda  defective  in  the  constitution 
of  it,  cannot  be  made  good  by  the  exe- 
cution. 151, 152 


9.  Commenda  cannot  be  without  the  pat* 
ron*8  consent  151 

10.  Commenda  semtestris  is  but  a  seques* 
tration  of  the  fruits  and  cufe,  till  the 
patron  present  152, 153 

11.  Commenda  temporary  cannot  be. 

Ibid, 

12.  Commendatory  temnonry  is  no  suc- 
cessor, nor  can  be  preaecessor ;  can  have 
no  jurie  ulmm,  nor  be  sued  in  annuity, 
nor  take  a  fee  simple.  15S 

13.  Commenda  cannot  be  of  a  church  fA 
len  into  a  lapse.  154, 155 

14.  The  word  commenda  not  found  in  our 
law  books,  tiU  the  stat  of  25  H.  8.  c. 

155 

15.  The  difference  between  commendam 
retinere  and  eapere,  156 

16.  No  commendatory  but  of  a  P®^^^^ 
can  plead  with  the  patron.         loS,  1^ 

COMMISSION.    COMMISSIONER. 
See  Autharitif.  28  H.  8.  c.  13. 

1«  Commission  works  upon  that  which 
was  not  then  in  being.  96 

2.  High  commissioners,  by  virtue  of  the 
commission,  seise  two  parts  of  the  recu- 
sant's manor  for  the  penalty  of  twenty 
pounds  a  month,  due  by  23  Eliz.;  this 
prevents  the  university's  title  to  the 
presentation  due  to  them,  upon  the  same 
conviction,  by  3  Jac.  cap*  126, 127 

COMMON. 

1.  A]^ndant  may  be  apportioned  by  the 
act  of  the  party ;  not  appurtenant     25 

2.  Of  estovers  appendant  to  a  house  is 
not  lost  by  the  falling  down  of  the 
house,  but  revived  upon  the  reedifyinff. 

3.  Of  estovers  not  lost  by  grubbing  up  the 
wood,  but  still  an  assise  will  lie.         43 

4.  In  trial  of  it,  Ae  freeholdem  cannot 
witness  one  for  another.  92 

5.  A  copyholder  of  inheritance,  which 
hath  common  appendant  in  another 
manor,  purchases  the  freehold  and  in- 
heritance of  the  copyhold ;  qiuerey  if  the 
common  be  extinct  190 

6.  Appurtenant  shall  be  apportioned  upon 
sale  of  part  of  the  land.  235 

7.  The  dividing  of  a  common  from  the 
manor  cannot  prejudice  the  common. 

286 

COMMON  PLEAS  COURT. 

1.  The  course  of  it  in  the  entry  of  tlie 
eseoins.  46, 4/ 
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2.  The  coone  in  giving  the  dsys  of  ap- 
pearance to  the  vouchees.  46 

3.  Is  a  fundamental  court,  as  ancient  as 
the  kingdom  itself.  63 

4.  Where  they  may  amend  the  entry  of  a 
judgment  after  a  writ  of  error  hrought, 
and  the  record  certified.  127 

5.  Will  order  a  new  hiU  io  be  filed  against 
an  attorney  after  verdict,  upon  oath 
made  that  there  was  a  bUi,  though  none 
to  be  found  filed  with  .the  cuttoB  hrevi- 

'    urn.  134 

6.  May  send  to  an  inferior  court  for  the 
tfenor  of  the  reccnrd,  by  ctrtiorari  out  of 
their  own.  135 

7.  What  courts  must  be  taken  to  have  the 
the  record  itse^  removed  into  C  B. 

JhitL 

8.  Will  not  alter  the  venue  in  an  action  of 
debt  for  rent.  37 

9.  May  at  their  discretion  permit  an  infant 
to  suffer  a  recovery.  196 

10.  The  court  is  in  such  case  to  examine 
the  infant  and  his  guardian  too.  196,  197 

11.  An  information  upon  28  £L  for  recu- 
sants may  be  here.  205 

12.  The  bail  cannot  render  the  body  of 
the  defendant  here,  after  error  brought 
by  himself.  116 

13.  Where  the  court  refused  to  ffive  Ser- 
jeant Towse  advice  how  to  plead  in  a 
catisR  depending  before  them.  188 

14.  The  course  upon  the  render  of  the 
body  by  the  bail.  2l0 

15.  May  amend  a  judgment  in  qu,  impedit, 
given  by  the  justice  of  assise.  327 

COMMON  RECOVERY. 
Vide  Recovery, 

COMPUTATION. 

1.  The  day  of  the  date  of  the  protection 
shall  not  be  counted  any  piurt  of  the 
year.    ■  *  139 

2.  The  day  of  the  date  of  the  bargain  and 
sale  shall  not  be  counted  any  part  of 
the  six  months.  ibid, 

3.  The  day  of  the  robbery  shall  be  counted 
parcel  of  the  year.  139,  l40 

4.  A  lease  a  confectiom  takes  eflbct  the 
same  day,  whether  dated  or  no.         140 

5.  If  a  bargain  and  sale  have  no  date,  the 
six  monUis  shall  be  counted  from  the 
deliveiy.  /Wrf. 

6.  The  six  months  for  proof  of  the  surmise 
in  a  prohibition  shall  be  accounted  ac- 
cording to  the  the  kalendar,  and  not  by 
the  twentyeight  days.  179 


CONDITIDN. 
Vide  aUigalihm. 

1.  That  thefeofibe  rfiall  not  alini,  void,  as 
repugnant.  13 

2.  Where  it  may  be  apportioned,  by  ^e  act 
of  the  patties.  24,  where  not    235, 3l8 

3.  Where  the  word  pro  makes  a  condition 
precedent,  and  where  subsequent  41, 42, 

See  €hrania. 

4.  Must  destroy  the  wh<de  esUte.  43 

5.  Where  the  conditicm  contained  in  the 
archbishop's  dispensatioiiyto  hold  in  eosi- 
menda,  and  confirmed  by  the  king^'s 
charter,  must  be  averred  perfcmned  in 
pleading.  141, 142 

6.  May  be  annexed  to  an  institntion  by 
the  pope,  according  to  the  gloss.      145 

7.  The  entry  for  a  breach  cannot  be  by  a 
baUiff.  154 

8.  Not  to  alien  may  be  annexed  to  a  lease ; 
secus,  if  the  lease  be  to  the  lessee  and 
his  assigns.  ,       170 

9.  Not  to  suffer  a  common  recovery  an- 
nexed to  an  estate  tail,  is  void,  as  repug- 
nant IhuL 

10.  A  grant  of  a  house  mKm  condition  not 
to  use  the  shop,  is  void,  and  why.     170 

1 1 .  What  words  shall  make  it  in  the  kin^s 
grant  &l 

12.  Iflands  were  given  to  kntmandyWiie  in 
speciai  tail,  upon  condition  that  the  baron 
should  not  levy  a  fine  with  proclama- 
tions to  bar  his  issue,  this  were  Toid.  261 

13.  Qum,  how  a  condition  may  be  said 
to  wait  upon,  and  join  to  the  grant  376 

14.  If  a  lease  be  devised  to  a  feme,  upon 
condition  to  keep  and  educate  A^  the 
baron  which  that  Jhne  shall  take  may 
perform  the  condition.  285 

15.  Of  an  obligation,  where  not  broken, 
unless  the  intent  be  bfolren.  304 

16.  Of  an  obligation  expounded  by  matter 
dehors.  269,270 

17.  Of  a  term  mortgaged  by  baron  and 
Jfeme,  survives  to  the  Miron,  as  the  term 

itself  should  have  done.  3 

18.  Performed  by  the  daughter,  enables 
her  to  retain  the  land  against  a  son  bom 
after.  Ibid. 

19.  That  a  lease  for  years  shall  be  void 
for  nonnayment  of  rent,  it  is  not  void  tiU 
demand.  3, 67 

CONFESSION. 

1.  The  difference  between  a  direct  con- 
fession by  frene  et  verum,  and  fdeni  dedin. 

164 


Indcx. 
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SI  TheiUfllHFeiiceWltw«eiitk6))irty'^dwA 
eoDffSsami,  mad  the  findiiif  of  the  ver- 
dict lUd. 

3.  Tlie  co&feeiiion  of  tiM  aietioii  by  the 
executor,  how  H  worketh  to  the  ac- 
fcnowledgfepientof  aasetSk  178 

4.  Of  one  defendent  ihutt  aot  cOtkcIode 
the  other.  64, 193 

5.  Of  two  eofiecton  for  n  {wHsh,  in  their 
acquittance,  cannot  conclude  of  bind 
the  ri^ht  of  the  pariah.  ^ 

6.  Of  the  action  of  the  defendant,  after 
issue  joined^  where  it  shall  be  ir^lised ; 
where  not  920 

CONFIRMATION. 
See  Parson  9.  Patnm. 

1.  Tenant  in  tail  and  his  son  join  in  a 
grant  of  the  next  ayoidance ;  it  is  void 
against  the  son,  and  Mo  confirnalion.  45 

9.  A  lease  for  seventy  yea^,  made  by  a 
prebend  beibre  the  statute,  is  gcod, 
though  not  confirttied  till  alter  the  stat- 
ute. 7 

3.  Where  it  stranger  seises  and  detains 
a  vflkdn  in  jstoss,  a  ooofirmatton  to  him 
by  the  lord  iS  void.  99 

4.  Bee  Commenda,  1 

5.  He  who  is  wrongfully  collated  by  the 
bishop,  is  an  incumbent  capable  of  a 
eonirmation.  309 

CONFIRMATION  OF  LETTERS 

PATENTS. 
SM  31  H.  B.  c.  la    34H.8.C.91. 

CONSENT. 

1 .  Of  parties  to  a  mis-trial,  will  not  change 
the  law.  5 

9.  Of  parties  to  demur  upon  one  point  cer- 
tain^ cannot  quit  the  court  of  their  office 
to  judg«  upon  the  whole  record.         56 

3.  By  consent  of  the  plaintiflb  jn  a  qu.  tm- 

d.  the  king  may  have  a  writ  to  the 
lop,  thougrh  his  titie  be  not  clear:  197 

4.  Of  the  parties  in  pleading,  cannot  quit 
the  court  of  their  office,  to  abate  the 
writ  979 

CONBIinU  CASU. 

1.  Brought  by  haron  and  /erne,  the  writ 
must  conclude  to  thejhmt.  1 

9.  If  the  demandant  count  of  an  alienation 
in  fee,  yet  the  defendant  shall  make  his 
traverse^to  alienation,  modo  et  fbrma^ 
and  the  demandant  shall  maintain  the 
issue  by  alieixatieh  in  tail,  or  for  life ;  for 
they  are  all  alike  materiaL  105 


OONiTABUB  AND  MARSHAL. 

1.  If  a  man  be  called  traitor,  there  is  a 
judicial  combat  allowed  him  before  the 
constable,  for  matter  of  satisfaction  in 
point  of  honor.  191 

CONSTRUCTION  OF  LAW. 
See  wfiMnfisiii*  Ihd&raHmi.  JDeviSS.  £lee- 
fiofi.    JMsift.    ExpHUm.    PhrfBUmrt. 
€mmt9*    Low.    PUading. 

h  Where  it  ethaS  ttiake  a  warranty  seem- 
ing entire^  to  be  divided ;  retideiNAl  tin- 
gwi  tmgiJiM.  94 

9l  upon  a  lease  dmftmtil  in  the  limitation 
ofOieterm.  18,19 

3>  Upon  the  act  of  thO  parttes  for  appor- 
tioQii^  a  condition.  94 

4.  is  stricter,  whete  the  teirate  is  cAiarged 
upon  a  warranty  real,  than  where  upon 
a  chattel.  95 

5.  If  the  lord  revise  to  admit  his  costoma- 
ty  tenSMt,  the  law  sfaril  supply  admit- 
tsAce.  181 

6.  Jictu$  UgiHmi  4uHi  ftdpivrd  modum,  153 

7.  The  rules  of  law  must  not  be  guided  by 
the  improvidence  of  others.  917 

8.  Where  the  law  shall  eonstme  a  prior- 
ity in  an  instant  36,  906  and  where 
not  88 

9.  Where  the  law  will  not  construe  any 
priority  in  the  same  day.  V& 

10.  What  shall  be  construed  fiction  of 
law,  what  not  299 

11.  If  eejfvy  que  use  and  his^^o^e  join  in 
fi^ffinenl,  it  is  they^q^mefi<  ofxhefi^ffkt. 

19.  Where  the  whole  term  shall  be  as  one 
day.  70 

CONSULTATION. 
See  ProfdbUum. 

1.  It  most  be  according  to  the  libel.  115 
9.  If  the  libel  be  for  all  the  tithes,  and  pro- 
hibition awarded  for  want  of  writ  to  two 
parts,  the  parson  cannot  have  a  consult- 
ation for  the  third  part,  but  must  libel 
de  novo  for  the  third  part,  quart.     115, 

300,301 

3.  Where  the  libel  is  entire,  there  no  con- 
sultation can  be  awarded  for  part ;  seats, 
where  it  is  several.  191, 300, 301. 

4.  A  consultation  after  verdict  in  a  pro- 
hibition, is  final,  and  how.  986 

CONTEMPT. 

1.  If  the  tenants  of  the  land,  notwithstand- 
ing notice  of  a  writ  of  estrepment  di- 


660 
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rected  to  th«  ihen^  to  conunit  wuta, 
this  19  no  contempt;  otherwiee  if  the 
writ  hftd  been  directed  to  them.         85 

COPY  HOLDER. 

I.  Cinnotlay  a  cnatom  to  feU  and  sell 
timber.  6>  11 

H.  Forfeits  not  hie  cofyjrhold,  for  non-paj- 
ment  of  an  unreasonable  fine.  135 


4.  What  caution  is  best  to  be  need  in  a 
verdioty  where  the  doubt  is  like  to  arise 
upon  the  misnomer.  125 

5.  Where  the  kin^  may  make  ordinaoees 
at  the  time  of  the  incorporaticHi.       310 

6.  Cannot  make  by-laws  a^pinst  reason, 
or  thelawsofthe  reahn.  311 

7.  Have  power,  by  the  veir  incorpofa- 
tion,  to  make  by-laws,  without  ejipress 

_„       clauses.  Md. 

a  The  court  shall  judge  the  unxeasona-   8-'  What  by-laws  shall  be  said  against  rea- 


bleness.  JbitL 

4.  The  unreasonableness  must  come  on 
the  part  of  the  tenant,  by  special  plead- 
ing the  circumstances  of  his  case,  or  by 
giring  it  in  evidence  upon  not  guil^ 
pleaded,  that  so  the  court  may  judge 
upon  the  fact  agreed.  JUnL 

5.  The  demand  of  rent  or  fine,  so  as  to 
make  a  forfeiture,  must  be  of  the  per- 
son of  the  copyholder..  IbiiL 

0.  If  a  copyhcuder  demise  by  license,  by 
indenture,  he  may  surrender  the  rever- 
sion by  the  name  of  a  reversion.       167 

7.  What  collateral  incidents   to  estates 


9.  The  simple  incorporating  of  a  town, 
excludes  not  foreigners  to  trade  there. 

312 

CORONERS. 

1.  If  the  court  allows  the  plaintifrs  sur- 
mise, and  grant  process  to  the  coron- 
ers, fufre,  whether  they  may  afterward 
award  it  to  the  sheriff  64 

2.  Coroners  acting  as  ministers  of  justice 
must  all  join ;  as  judges  they  may  divide. 

70 


win  not  belong  to  copyholds,  without  3*  A  return  of  a  een.  by  three  coroners, 


special  custom.  '  31 5, 210 

B.  If  a  copyholder  demise  by  license,  and 

forfeit  the  lease,  will  stand  against  the 

lord  perhaps,  quetre.  177 

9.  Where  the  severance  of  the  customary 
tenement  from  the  manor  shall  not  pre- 
judice the  widow  in  her  customary  es- 
Ute.  181 

10.  Where  the  widow's  customary  estate 
shall  be  esteemed  in  law,  as  vested, 
without  admittance  of  the  lord.       Ikid. 

1 1.  The  widow's  customary  estate  due  to 
her  who  was  divorced  a  ^'metua  et  tho^ 
rOf  though  there  were  cause  for  a  di- 
vorce a  vineuio.  Ibid. 

13.  A  copyholder  of  inheritance,  which 
hath  common  appendant  in  another 
manor,  purchaseth  the  freehold  and  in^ 
heritance  of  the  copyhold;  qwtrt  if  the 


common  be  extinct. 


190 


COPARCENERS. 
See  Pareentra. 

CORPORATION. 
See  By  Law. 


1 


where  are  four,  is  error  at  comuMMi  law, 
but  holpen  by  the  statute.  IM. 

4.  When  the  sherifiT  is  plaintifi*  in  the  ac- 
tion of  waste,  the  estrepment  shall  go 
to  the  coroners.  ^ 

5.  The  coroners  mav  provide  against 
waste,  by  taking  the  pout  comUatua. 

IM. 

6.  A  flight  found  by  the  coroner's  inquest 
is  final  as  to  the  forfeiture  of  goods. 

318 

COSTS. 
BeeDamagu. 

1.  If  damages  be  several,  and  costs  en- 
tire, though  part  of  the  action  fail,  and 
judgment  for  that  part  be  reversed,  yet 
the  entire  costs  shall  stand.  6 

3.  If  a  prd&ibition  be  awarded  for  part, 
after  sentence,  ihe  costs^  taxed  before 
the  prohibition  delivered,^  cannot  all  be 
exacted ;  tecua  of  those  taxed  after,  be 
thev  never  so  higrfc.  192 

3.  Where  the  plaintiff  after  a  verdict 
against  him,  shall  not  save  his  costs  by 
exception  to  his  own  declaration.     319 


COVENANT. 


When  in  pleading  and  suing,  the  crea- 
tion must  be  shewn,  when  not    64,  311 

3.  When  an  obligation  made  to  a  single 
corporation  and  his  successors,  goes  to   1.  Where  it  lies  upon  a  warranty.     4, 38 
the  executors,  where  not  64   2.  Where  it  lies  upon  a  covenant  in  law, 

3.  What  shall  be  a  misnomer  to  avoid  a       by  demiai.  13 

grant,  what  not  124, 125  3.  Performance    of    covenanU    nftiy  be 
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pleaded  genenlly,  if  the  indeiiture  be 
pleaded  too.  6 

4.  Though  the  covenant  be  negative. 
Outfre.  13 

5.  A  covenant  in  law  by  demin  may  be 
broken  before  eviction ;  otherwise  of  an 
express  covenant  to  enjoy.  12 

6.  By  an  under  sheriff  not  to  execute  cer- 
tain process,  without  a  warrant  from 
the  high  sheriff,  void,  as  against  law.  13 

7.  By  the  feofiQ»e  not  to  alien,  good.  Ibii. 

8.  Shall  be  taken  strictly.  25 

9.  That  B,  shall  enjoy  for  seven  years,  is 
a  lease.  35 

10.  That  the  lessee  shall  enjoy,  binds  not 
against  a  wrongfbl  ejectment,  unless  it 
be  particular  against  A.  who  wrongfully 
ejects,  or  expressly  against  all  stran- 
gers. Ibid. 

11.  Lies  against  the  lessor,  upon  an  eject- 
ment by  him.  Ibid, 

12.  In  the  affirmative,  cannot  take  away  a 
precedent  power  or  interest.  172 

13.  That  the  grantee  of  trees  may  take 
them  within  &ve  years,  amounts  to  a 
general  warranty.  178 

14.  Where  covenants  to  de  all  acts  for 
further  assurance  shall  be  sufficient  to 
declare  the  use  of  a  subsequent  fine  in 
fees,  and  where  not  S7d,  274, 275 

15.  The  office  of  covenants  for  farther 
assurance  and  quiet  enjoyment        275 

16.  Covenants  must  be  taJcen  with  respect 
to  the  whole  context  and  contents  of 
the  deed.  Ibid. 

17.  A  covenant  to  make  such  assurances 
as  shall  ,be  reasonably  devised,  must  be 
of  such  assurance  as  diflfers  not  from 
the  bargain.  Ibid. 

16.  How  covenants  may  be  said  to  wait 
upon,  and  join  with,  the  grant  206 

COVERTURE. 
See  Barun  and  Fem€. 

1.  Was  not  protected,  at  common  law,  so 
much  as  infancy,  and  why;  95 

COUNCIL  TABLE. 

1.  Is,  as  it  were,  a  court  of  state.        114 

2.  Is  not  tied  to  any  set  form  of  proceed- 
ings. Ibid. 

3.  An  ambassador  may  prosecute  there 
for  his  master^  subjects,  but  not  in 
chancery.  Ibid. 

4.  A  commandment  of  the  lords  of  the 
council  pleaded  in  traverse.  134 

5.  In  what  cflses  they  ma^  command  a 
man  upon  his  allegiance,  m  what  not 

271,272 


&  Where  a  oonunand  of  a  committee  of 
them  is  as  much  as  of  the  whole  board. 

273 

7.  Where  refusal  to  answer  them  in  a 
question  of  state  shall  be  punished  ia 
star  ehamber.  235 

8.  Where,  and  how  far,  a  cause  detecmin- 
able  in  star  chamber  is  examinable 
here.  213 

COUNTY  PALATINE.  - 

1.  Hath  a  court  of  chancery  incident  to  it* 

63 

2.  How  issues  joined  at  Westminster  may 
be  tried  there,  and  certified  from 
thence.  138, 139 

3.  What  alterations  have  been  made  in 
the  -county  palatine  <^  Durham,  by  the 
statof27H.8.c.24.  139 

COURT  OR  COURTS. 

1.  When  the  court  is  bound  ex  qficio  to 
disallow  the  ven./ac.  37 

2.  When  to  abate  the  writ  279, 281 

3.  Where  the  determinations  of  the 
king's  courts  make  points  to  be  <fe  lege^ 
as  articles  are  said  to  be  dtfidt^  by  Uie 
determination  of  the  church.  298 

4.  As  amicuB  curttf,  any  body  may  infomiy 
any  where.  281 

5.  A  cause  judged  by  the  court  that  hath 
no  jurisdiction  of  the  cause,  is  utterly 
void,  el  eoroft*  nonjuHet,  53 

6.  Bound  to  judge,  ex  ({^Eeto,  upon  the 
whole  record,  though  demurrer  be 
joined  upon  a  point  certain.  56 

7.  After  a  verdict  the;^  must  make  no 
more  doubts  than  the  jury  made.        5S 

8.  When  it  is  in  their  discretion  to  grant 
a  prohibition.  67 

9.  Where  the  court  shall  judge,  by  discre- 
tion, the  conveniency  of  things  in  cer« 
tain.  69, 77 

10.  How  the  courts  of  common  law  may 
be  said  to  have  nnlimited  power  in 
causes  transitory.  79 

11.  If  after  demurrer  a  plea  be  pleaded 
/mw  dfxrrtkk  csnItniMiMee,  and  a  new  de- 
murrer upon  that,  yet  the  court  must, 
consider  of  the  first  demurrer.  81 ' 

12.  The  court  of  common  law  must  ex- 
pound  those  statutes  concerning  eccle- 
siastical courts.  83, 84 

13.  The  court  shaU  judge  of  convenient 
time  to  remove,  upon  the  death  (^  tenant 
for  life,  or  to  remove  com  off  from  the 
common,  upon  the  fact  agreed  in  plead- 
ing, or  found  by  jury.  174 

14.  The  act  of  Uie  court  misawarding  a 
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ftrKorwi,  wiH  not  make  it  a  filler  of 
record  in  the  part^.  135 

15.  The  court  shall  judfire  of  the  sufficien- 
oy  or  iosufficiency  or  a  suniuse.      317 

16.  Where  in  a  case  of  general  concern- 
aient,  the  court,  for  avoiding  mnkipliGity 
of  suits,  may  direct  a  trial  to  be  had  in 
one  jnan's  caae  for  tU.  92 

17.  All  settled  courts  do  and  must  obeerve 
essential   fomur  of  proceedings,  sdZ. 

'    proeeuuM  kgUimoa,  114 

18.  The  court  must  award  a  writ  for  the 
king,  where  the  title  appears  for  him  in 
a  quart  impedU,  though  the  issue  be  not 
found  for  him.  118, 1 19 

19.  So  ttkewiee  if  the  title  be  clear, 
though  he  be  no  party  to  the  action. 

196,127 

90.  Where  the  court  ia  so  inveigled  be- 
tween the  infornieiB,  that  it  ki^ws  not 
for  which  to  give  judgment,  neither 
shall  have  judgment  198 

91.  Shall  jud^e  ue  unreasonableness  of  a 
eopyhoid  £ie,  upon  the  circumstances 
of  a  fact  agreed  in  pleadmg,  or  bv  jury. 

A»Jf  laALTT,  TBKia  JvaiSDiCTiejr. 


MAa8iia.i»« 
See  CVmjfo6Ie  and  MmM. 

Pipownaas  is  oult  Fon  MAaaaT 
CAusas.  19. 

OiLPHAIfS. 

Sae  LomIpa  CMoaw. 

EaqossT. 

1.  Not  styled  a  court,  but  maater  of  re- 

77 


Chakckat. 

See  Chancery. 

Common  Plbas. 
See  Common  Pkat, 

Ciifqus  Ports. 
See  CSnqut  Port9. 

Dutch  T. 
Bee  DuUhy. 

EcCLaSIASTfCAl.. 

See  EedegimHieal  Cbioir. 

ExcMsqusR. 
Bee  Exchequer, 

ExcHKOCKR  Cham  BE  a. 
Bee  Exekequer  CJhamber, 

HioR  Commission. 
See  High  CommUnon. 

Kino's  Bench. 
See  King's  Bench, 

Lkbt^ 
Seei>ee. 


Stas  Ceambbiu 
See  Skar  CkfUHbar. 

WAans. 
See  Wards, 

COUNTERMAND. 
See  JResoeufiMi. 

COUNTER-PLEA  QF  VOUCHEE. 
See  Fancier. 

CUSTOM. 
See  Prescr^iAm, 

1.  By  a  copyholder.  See  OspykMer,  1 
d.  Of  the  realms  of  the  common  law.  16 
3.  Difference  betwizft  that  aad  pnecrip- 


4.  The  custome  of  {jondon  that  directly 
concern  the  interest  of  the  corporation, 
are  not  triable  by  their  certificate,  bat 
by  jury.  Ms«7 

5.  What  diatoms  in  l<oaden  are  allow- 
able. 86 

6k  For  the  parishioBera  to  pay  their  tithes 
truly,  without  the  view  ii  the  panon, 
not  good.  107 

7.  Of  a  parish  to  take  feea  for  the  burial 
of  a  dead  person,  tJiouf^h  carried  throoffh 
and  buried  elsewhere,  not  ffood.       175 

8.  To  l^ve  suit  to  a  mill  finr  ul  coiB  spent 
and  sold,  void.  189 

9.  That  an  infant  may  make  a  feoffinent, 
where  it  diall  be  good,  where  not.  235. 

10.  To  have  all  the  lambs  of  the  parish 
reckoned  togetheraaoue  man's,  void.  399 

11.  The  formhow  to  apply  the  ouatom  of 
a  manor  to  a  particular  measuage,  in 
pleading.  2B6 

12.  If  a  man  and  his  wife  pasa  the  wife's 
land  in  London,  and  she  be  exainined, 
this  binds  her  by  the  city  cuatom.     2S5 

13.  To  bind  feme  cowert  by  deed  eninlled, 
without  examination,  were  void.     Usd. 
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14.  Of  London,  that  the  executors  of  a 
free-man  should  be  bound  to  the  court 
of  orphans  there,  as  Well  as  the  spiritual 
court,  is  good.  247 

15.  This  custom  extends  to  widows  of 
freemen.  Ibid. 

CaSTUS  ROTULORUM. 
See  Certiorari, 

DAMAGES.    Glocest  c.  1. 

I.  May  be  several,  and  costs  entire,  and 
then,  though  the  judgment  be  reversed 
in  part,  yet  it  shall  stand  good  for  the 
rest,  and  for  the  whole  costs.  6 

3.  Where  upon  the  releasing  of  the  entire 
damages  and  costs- which  were  assessed, 
the  plaintiff  may  have  judgment,  other- 
wise not  178 

3.  Not  recoverable  in  a  quart  impedit^  or  a 
UHurranUa  chartce  quia  timet.  22 

4.  May  be  laid  in  the  declaration,  though 
not  recoverable.  23 

5.  Recovered  by  executors,  where  they 
are  assets.  38 

.  6.  Where  ^one  shall  recover  damages  for 
a  thing  that  is  not  in  esse,  with  relation 
to  the  value  of  it  when  it  was  in  esse. 

43 

7.  If  a  trespass  be  brought  against  three, 
who  sever  in  pleas  and  issues,  yet  one 
jury  shall  assess  damages  for  all.        66 

8.  That  defendant  which  is  not  party  to 
the  issue,  may  have  an  attaint,  as  to  the 
damages.  JHd. 

9.  Writ  of  inquiry  of  damages  directed  to 
the  sheriff  cannot  be  executed  by  the 
bailiff  of  a  liberty.  ^  83 

10.'  Where  they  are  well  enough  assess- 
ed in  an  assumpsUy  though  assessed  oc- 
casione  detentionis  dehitt,  and  not  non 
performationis.  89 

II.  Where  recoverable  in  a  writ  of  rav- 
ishment de  gard,  though  the  Itatute 
giveathem  not.  94 

12.  If  a/eme  covert  be  acquitted  to  appeal, 
9u<rre,  if  she  shall  have  them  against 
the  abettors  ;  for  a  monk  shall  not    98 

V6.  Where  the  first  disseisor  ^nd  feoffee 
was  and  is  chargeable  with  the  whole 
damages,  and  where  not  Ibid. 

14.  Where  they  are  given  entire  upon 
non  culp.  pleaded,  and  by  law  none  can 
be  given  for  part,  yet  it  shall  not  be  un- 
derstood that  they  are  given  according 
to  law,  and  why.  189 

DEBT. 
See  Judgment. 
70 


1.  Brought  by  an  executor  for  the  arrear- 
ages of  rent  ended,  is  local  still,  and  must 
be  laid  where  the  land  lies.  37 

2.  If  the  profits  of  a  court  be  leased,  ren- 
dering rent,  in  debt  for  that  rent  it  is 
no  plea  for  the  lessee  to  say  he  receiv- 
ed no  profits  that  year ;  otherwise  it  is, 
if  the  lord  discharge  or  release  all.    44 

3.  The  form  of  pleading  in  debt  upon  an 
arbitrament  49, 190, 191 

4.  In  debt  upon  a  bond,  is  is  no  plea  that 
the*  plaintiff  accepted  a  new  bond  in  sat- 
isfaction of  the  old.  '  68,  69 

5.  In  debt  fqr  rent,  the  declaration  must 
assien  a  place  where  the  lease  was 
maJe.  82 

6.  It  is  no  plea  for  the  lessee  to  say  the 
land  was  extended  before  the  rent  day, 
if  the  liberate  were  executed  after.     A. 

7.  The  declaration  may  be  for  several  du- 
ties, as  rent,  and  nomine  pante.  lb. 

8.  Where  the  action  shall  be  abated  by 
variance  between  the  'declaration  and 
the  obligation,  where  not  18,  19, 

20,116 

9.  In  debt  upon  an  obligation  of  ten 
pounds  recited  to  J)C  for  rent,  entry  and 
suspension,  is  no  plea,  because  it  only 
answers  a  recital  in  the  condition, 
which  is  not  material,  and  not  the  con- 
dition itself.  -   130 

10.  Where  the  action  of  debt,  brought  up- 
on a  recognisance  or  judgment,  must  be 
laid.'  4,194,196 

11.  In  debt  for  ten  pounds,  the  declara- 
tion mav  be  of  several  bonds.  178 

12.  In  debt  against  baron  and  /erne,  tlie 
declaration  may  not  be  of  several  con- 
ttacts,  one  dum  solafuitj  another  on  in- 
simul  comptUaverunt.  |84 

13.  What  shall  be  a  sufficient  contract  in 
law  to  maintain  an  action  of  debt  206 
Vide.  Sherif. 

14.  -Quare,  It  an  action  of  debt  may  not  be 
had  against  an  executor,  as  a  principal 
debtor,  and  declare  of  devastavit  by 
him.  206 

15.  Where  and  for  what  duties  it  will  lie. 

lb. 

16r  It  will  lie  in  many  cases,  where  an 
account  may  lie  too.  306 

17.  If  the  defendant  pleads  uncor.prist.^  the 
plaintiff  may  accept  the  money,  or  if  he 
pleads  riens  eniermaines,  he  may  have  a 
present  judgment ;  but  if  he  join  issue 
upon  the  tender  and  assets,  he  is  in 
danc^er  of  a  final  bar.  199 

18.  Where  it  will  lie  upon  a  promise.  216 

19.  Where  acrairist  the  executors,  upon 
contract  of  the  testator.  lb. 
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30.  Where  in  the  ddinet  only,  where  in 
the  debet  et  deHnet.  264 

21.  In  debt  upon  2  E.  6.,  nil  dehei  a  good 
issue.  218 

22.  In  debt  against  three,  one  may  wage 
his  law,  though  the  other  plead  adva- 
friam  ;  adjudged.  244,  245 

23.  Where  debt  will  lie  for  an  escape.  See 
Escape, 

24.  For  the  king's  debtor.  See  Stat  38 
H.  8.  and  Eliz.  Cap. 

DECLARATION. 
Vide  Pleading. 

1.  Where  the  want  of  averment  in  itself 
shall  be  supplied  by  an  intendment  or 
implication.  4, 78 

2.  In  an  action  upon  the  case  may  be  of 
several  wrongs,  as  words  and  an  indict- 
ment. 6 

3.  In  debt,  may  be  for  rent  and  pain. 
Jhowry,  8 

4.  See  Debt.  11 

5.  In  an  action  of  slander  against  an  at- 
torney must  shew  a  precedent  ^commu- 
nication of  him  as  an  attorney.  9 

6.  See  Debt  12 

7.  In  replevin,  must  assign  a  place  as  well 
as  a  town.  16 

8.  But  if  it  be  pleaded  to,  and  not  demurr- 
ed upon,  it  is  good  enough.  17 

9.  In  debt,  mis-reciting  the  obligation,  is 
naught  19 

10.  In  (^ecHaneJinna,  when  warranted  by 
the  lessee,  notwithstanding  seeming  re- 
pugnancy. 18,  19,  when  not,  73 

11.  In  a  uforrantia  charily  what  ooints 
must  be  observed.  20,  21,  22 

12.  Surplusage  in  count  hurts  not         23 

13.  See  Damages,  4 

14.  What  is  omitted  in  it,  and  not  necessa- 
ry to  be  spoken  to,  shall  not  be  taken  to 
be  confessed,  or  not  denied.  {lA 

15.  By  an  administrator  upon  assumpsit 
to  the  intestate,  without  producing  let- 
ters of  administration,  not  good.         38 

16.  By  an  executor  in  an  action  for  wrong 
done  to  himself,  need  not  produce  the 
letters  testamentary.  lb, 

17.  The  form  of  a  declaration  in  a  prohi- 
bition. _  89,295 

18.  In  annuity  pro  consUiOj  need  not  aver 
that  counsel  was  given.  41 

19.  In  covenant  or  other  action  by  a  ser- 
vant for  wages,  must  aver  that  the  ser- 
vice was  done.  41.  42 

20.  In  action  for  slander  must  lay  qmd  in 
audita  quam  plurimum  fn'opalamt.      62 

21.  In  an  assumpsit  the  plaintiff  must  aver 


the  performance  of  all  on  his  part  to  he 
performed.  68 

22.  If  the  declaration  be  but  in  B.  R.  the 
first  day  of  the  term,  and  bail  filed  the 
last,  it  IS  good  enough.  70 

23.  The  form  of  it  in  an  action  upon  the 
Statof23fr.6.caD.15.  78,124 

24.  Need  not  aver  toat  which  will  come 
more  properly  on  the  other  side.         78 

25  In  debt  for  rent,  must  assign  a  place 

where  the  lease  was  made.  82 

96.  So  in  an  ^ecOonefinsuB.  89 

27.  Where  the  writ  may  be  general  and 
the  count  special.  84 

28.  In  an  assumpsit,  cannot  be  of  two  sev- 
eral assumpsits,  one  made  by  the  defen- 
dant in  his  own  right  the  other. in  the 
right  of  the  intestate,  as  administrator. 

88 

29.  In  an  assun^sU  to  pay  money  in  con- 
sideration of  a  promise,  there  needs  no 
averment  of  the  performance,  because 
it  is  promise  for  promise.  ift. 

30.  And  the  counter-promise  not  yet  per- 
formed makes  the  consideration.       106 

31.  In  an  action  upon  antnnmiU  comprUa- 
verunt,  need  not  set  forth  for  what  the 
first  monies  accounted  for  were  due.  88 

^.  In  an  assumpsit  to  pay  fiftytwo  pounds 
for  so  many  oats  sold,  as,  according  to 
ten  shillings  nine  pence  the  quarter, 
come  to  that  sum,  though  the  declaration 
allege  the  delivery  of  ninetytwo  quar- 
ters and  six  bushels,  wliich  comes  to  ' 
three  farthings  more,  yet  it  is  good  ^ 
enough.  A. 

33.  In  an  assumpsit  to  pay  for  dying  six^ 
kersies,  if  tlie  declaration  mention  six* 
ty,  but  mis-sum  them,  and  conclude  up- 
On  fiftynine,  yet  it  is  good.  89 

34.  In  a  qu.  impedit,  the  declaration  is  al- 
ways of  seisin,  and  a  presentment  too, 
though  a  presentment  alone  were  suffi- 
cient. 102 

35.  In  a  traverse  the  plaintiff  may  main- 
tain his  action  by  a  traverse  at  anv  other 
day  before  the  action,  though  he  declare 
of  a  day  in  certain.  104 

36.  If  B^fterpleinment  administer  pleaded, 
the  executor  confess  the  action,  this  is 
no  confession  of  assets ;  for  the  confes- 
sion naturally  can  extend  no  farther 
than  to  the  count,  which  is  of  the  debt 
only.  178 

37.  The  difference  between  the  declara- 
tion in  an  action  upon  the  case,  grounded 
upon  tlie  custom  of  suit  to  a  mill,  and 
the  count  in  a  secta  motend.  188 

38.  If  the  plaintiff  .declare  upon  an  insuffi- 
cient custom,  and  assign  a  breach  in 


Index. 


555 


that  part  of  it  wiuch  is  sufficient,  it  will 
not  serve.  189 

99.  Thoog^h  the  declaraUon  contains  false 
Latin,  yet  judgment  shall  not  be  stayed 
after  verdict  191 

40.  The  form  of  tlfe  declaration  in  an  ac- 
tion upon  the  case,  for  cutting  and  sub- 
verting a  mill  dam.  193 

41.  In  an  action  upon  the  case  against  an 
hostler,  the  declaration  need  not  allege 
it  to  be  commune  haspiiium,  fMtS 

42.  In  action  upon  the  stat  of  hue  and 
cry,  the  declaration  majr  be  verstig  hom- 
ines xnkahUanteM  in  dimidio  hundredi, 

246 
4S,  If  the  plaintiff  declare  upon  a  bond 
made  uUimo  ^^ugtuH,  though  upon  oyer 
it  appear  to  be  dated  nineteenth  w^tig. 
jet  this  is  no  variance  to  arrest  the 
judgment  after  verdict  249 

DEED. 

1.  Read  amiss  to  him  that  cannot  read,  or 
mis-reported  to  him  that  is  blind,  binds 
not  96 

2.  If  a  lease  or  obligation  were  to  an  un- 
learned man  thus,  if  /.  S.  and  his  wife 
convey  unto  you  tlieir  estate,  then  you 
lease,  or  are  bound,  and  in  truth  the 
condition  is,  if  the  husband  doit,  without 
naming  the  wife,  this  is  void.  1526 
The  reason.                                       230 

3.  Where  .because  the  deeds  were  not  ex- 
tant, the  chancery  believed  the  title  of 
law,  and  decreed  the  land  to  the  plain- 
tiff, till  the  defefendant  should  produce 
the  evidence.  109 

4k  A  rent  may  be  assigned  for  dower  out 
of  land  dowable,  wiuout  deed.  153 

5.  When  it  is  pleaded,  must  be  in  cur,  pro- 
Ua.  Qce  Pleadings,  38,218 

6.  A  deed  entered  in  hoc  vtjibtiy  is  become 
part  of  the  plea  that  refers  to  it,  as 
much  as  if  it  had  been  in  plea.  217, 233 

7.  A  deed  cannot  be  delivered  as  an  es- 
crowl  to  the  party  himself.  246 

8.  Clauses  of  a  deed  in  company  shall 
have  other  construction   than  alone. 

276 

9.  A  deed  need  not  be  shown  in  pleading 
by  him  who  is  not  privy  to  the  grant 

303 

10.  A  power  of  revocation  by  any  writing, 
doth  not  necessarily  require  a  deed,  but 
may  be  executed  by  a  last  will.      312, 

313 

11.  So  e  eoTwersoy  a  fine  to  the  use  of  a 
last  will  is  not  to  be  understood  of  a  tes- 
tament only,  but  may  be  extended  to 
any  other  deed.  346 


DEMAND. 
See  Request. 

1.  Of  rent  need  not  be  alleged,  when  rent 
is  pleaded  to  be  behind ;  otherwise  upon 
justifying  entry  for  non  payment 

8,20,208 

2.  Of  rent,  how  it  comes  in  issue  upon 
pleading.  8 

3.  A  nomine  panm  is  not  forfeited  without 
actual  demand.  82 

4.  There  must  likewise  be  a  demand  of 
the  penaltv  itself,  the  latter  end  of  the 
day  after  the  rent  grows  due.  208 

5^  Quare,  if  distress  will  serve  for  that  Fb» 

6.  Of  the  rent  must  be  alleged,  else  no 
forfeiture  of  the  nomine  pana,  122,  208 

7.  The  rent  or  fine  incase  of  forfeiture  of 
a  copyhold,  must  be  demanded  of  the 
person  of  the  tenant  135 

8.  Of  homage  must  be  of  the  person.   207 

9.  Though  the  lord  demand  not  his  rent- 
'   service  at  the  day,  yet  he  may  after- 
wards distrain  for  it,  without  a  personal 
demand ;  otherwise  of  a  rent  seek,  and 
whj;.  lb. 

10.  Distress  for  rent  is  both  a  demand 
and  a  distress.  207,  208 

11.  Lease  for  years  conditioned  to  be 
void  for  non-payment,  is  not  void  with- 
out the  rent  be  demanded.  67 ,  331 

12.  No  advantage  can  be  taken  of  penal- 
ties or  forfeitures,  without  demand  at 
the  day  prefixed.  207 

13.  If  the  lord  refuse  the  rent,  which  at 
the  day  was  tendered  to  his  person,  he 
cannot  after  distrain  without  a  personal 
demand.  lb, 

DEMURRER. 
See  27  El.  cap.  5. 

1.  Though  it  be  joined  upon  one  point 
certain,  upon  which,  if  it  stood  alone, 
judgment  should  be  given  for  one  party, 
yet  if  there  be,  upon  the  whole  record, 
cause  to  judge  against  him,  the  court 
must  do  so,  and  are  not  tied  up  by  the 
consent  of  the  parties.  56 

2.  After  demurrer  the  plaintiff  may  be 
nonsuit,  or  the  defendant  plead /Mnetent- 
menl  darrein  continue  at  the  day  of 
adjournment       ,  80, 81 

3.  If  a  new  demurrer  or  issue  be  joined 
upon  that  second  plea,  the  court  must 
consider  of  the  first  demurrer  also.    81 

4.  Where  a  plea  that  amounts  to  a  gene- 
ral issue,  may  not  be  demurred  upon, 
but  the  court  must  be  moved.  127 

5.  Where  not  taken  as  a  confession  of 
the  plea.  163, 164 
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DEPARTURE. 
See  Pleading. 

DEPOSITIONS. 
See  Oiancery.    SUir  Chamber,    Witneuts. 

DESCENT. 
See  Disceni. 

DETINUE  OP  CHARTERS. 
See  DoiMT  3 

1.  Cannot  be  pleaded  by  the  feoffee  in 
bar  of  dower.  113 
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DEVASTAVIT. 
See  Executor. 


DEVISE,  DEVISOR,  DEVISEE. 
See  1  and  2  Ph.  &  M.  cap.  8.    32  H.  8. 
c.  34  H.  8.  c.  Of  WiOs.  43  IBliz,  c.  Charir 
table  Ufts. 

1.  To  my  cousin  A.  H.  for  mnetynine 
years,  and  my  said  coosin  A.  H.  shall 
have  all  my  inheritance,  if  the  law  will 
bear  it,  is  fee  simple.  2 

2.  To  one  and  his  heirs  males,  is  tail.     32 

3.  To  my  son  ffUliam  for  life,  reversion 
to  his  son  HumiaSt  except  fhUittm  pur- 

.  chase  as  much  other  land,  and  of  as 
good  value  for  his  son  Hianuu,  and 
Qien  my  son  fViUiam  sfaAll  sell  my  land 
as  his  own,  passes  a  fee  simple  to 
Tfumas.  65 

4.  To  my  son  Johfif  and  if  he  die  without 
issue  of  his  body,  that  then  it  shall  re- 
main, passes  a  tail  to  the  son.  30 

5.  Of  a  fee  simple  to  the  devisor's  own 
ri^ht  heirs,  by  the  name  of  heirs,  is 
void,  and  they  are  in  by  discent ;  other- 
wise of  a  tail.  Ibid, 

6.  To  the  son  and  heir  and  his  heirs,  is 
void,  though  it  be  not  to  the  heirs  col- 
lective, but  the  person,  that  is  heir  in 
fee.  Ibid. 

7.  To  the  son  in  tail,  remainder  to  the 
heirs  males  of  the  devisor,  is  a  rever- 
sion and  in  tail,  and  therefore  cannot 

go  from  the  brother  to  the  daughter, 
ut  must  find  out  a  very  heir.  29, 30, 32, 33 

8.  To  my  son  John^  having  two  of  'the 
name,  averment  shall  make  it  certain.  32 

9.  What  shaU  be  sufficient  name  or  de- 
scription of  the  devisee,  to  pass  an  es- 
tate to  him.  Ibid. 

10.  Of  a  remainder  to  a  person  or  cor- 
poration not  in  esse  at  the  time  of  the 
devise,  is  void,  though  afterwards  they 
come  in  esse ;  otherwise  it  is  of  a  re- 


mainder devised  to  a  corporation  begun, 
before  a  head  chose.  33 

11.  To  a  stocky  family,  or  house,  is  under- 
stood of  the  tenure  or  principal  of  the 
house.  Ibid,  - 

12.  To  my  heir,  where  .it  shall  carry  an 
estate  to  one  that  is  not  heir  indeed.  34 

13.  How  the  word  heir  shall  be  taken  in 
a  will.  75 

14  To  three  brothers,  that  one  shaUbe 
heir  to  the  other,  makes  cross  remain- 
ders. 34,  75 

15.  Insensible  or  repugnant  is  void.       34 

16.  Where  general  and  doubtftd  words  in 
a  will  shafi  not  alter  an  express  devise 
before,  nor  carry  any  thing  contrary  to 
the  apparent  intent.  65 

17.  Where  the  clauses  and  sentences  of  a 
will  shall  be  severally  transposed  to 
serve  the  meaning.  ^  75 

18.  A.  devises  that  B.  shall  be  his  hei)>, 
this  passes  such  estate  to  B.  as  .^  had, 
whether  freehold,  tail  or  fee.  Ibid, 

19.  A  devise  of  rent  out  of  all  the  land 
holden  in  chief,  is  good  as  oat  of  two 
partd.       .  80 

20.  A  devise  to  a  man  and  his  heirs,  and 
if  he  die  without  issue,  that  it  shall  re- 
main, ia  but  an  estate  tail.  310 

DIOCESa 
See  after  Dower. 

DISCENT. 

1.  If  lands  be  conveyed  in  fee  simple  to  a 
man's  own  right  heirs,  bv  the  name  of 
heirs,  be  it  by  use  or  by  devise,  yet  the 
heir  is  in  by  discent.  30 

2.  Otherwise  it  is,  if  lands  be  so  conveyed 
in  tail.  lb. 

3.  The  difference  between  taking  hy  de- 
scent and  by  purchase.  31, 32 

4.  The  heir  of  the  bargainee,  who  dies 
before  enrolment,  shul  be  in  by  des- 
cent and  in  ward.  136 

5.  He  in  the  reversion  disseises  tenant  for 
life,  and  dies  seised,  this  is  a  descent  to 
take  away  the  entry  of  tenant  for  life ; 
secus  of  the  entry  of  a  stranger.  323 
See  32  H.  8.  cap.  83.  s.  a 

DISMES. 
See  Tmet. 

DISSEISIN,  DISSEISOR,  DISSEISEE. 

1 .  If  the  disseisee  enter  upon  the  disseisor, 

and  the  disseisor  re-enter,  he  is  in  of 

nother  estate.  26 
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3.  Where  the  firatdiieefBor  wis  cheroea- 
ble,  at  conuQon  law,  with  all  the  aam- 
affee,  and  why.  38 

3.  Where  the  second  diflseisor  or  feofee 
is  i^ot  chargeable  at  this  day  for  dam- 
ages in  trespass  vi  et  armig.  96 

4.  A  jointenant,  tenant  in  common,  or  co- 


ECCLESIilOTICAL  COURT. 
See  Jkehbuhop.  ^PtohiOfUUm.  ESgk  Om^ 


Every  ecclesiaatical  eoartmost  remit 
to  the  next,  and  cannot  wave  it  for  a 
higher.  ....        16,186 


parcener  cumot  he  disseised  by  his  fel-   %  It  may  proceed  to  deprivation  of  a  par- 


low,  without  an  actual  ouator. '        120 

5.  In  an  assise  against  the  disseisor  and 
tenant,  a  release  of  all  actions  real  is 
no  plea  for  the  disseisor ;  «eeii«,  if  the 
same  pdreon  be  -disseisor  and  tenant. 

163 

6.  Receiving  my  rent,  or  feeding  my  com- 
mon, is  b«  a  disseisin  at  election.  322 

7.  If  lessee  for  ^ ears  be  ousted  by  the 
lord,  no  disseisin  is  coamiitted ;  yet  the 
estate  of  the  lessee  ia«  turned  to  a  right 

A. 

DOWER. 
SeeDeimiie. 

1.  If  a  customnv  tenant  be  severed  from 
the  manor,  the  wife's  dower  is  lost 

181 

2.  Rent  may  be  assigned  for  dower  out  of 


son  upon  his  conviction  of  maaslauglitor* 

121, 291 

3.  They  are  boond  by  that  conviction,  and* 
are  not  to  admit  the  parson  to  make  hie 
defence  against  it  121 

4.  It  cannot  be  usurped  upon,  nor  pre- 
vented in  its  jurisdietton  by  the  star- 
chamber.  195 

5.  May  not  expound  the  statotes  concern- 
ing themselves.  83, 84 

6.  Cannot  examine  temporal  crimes  for 
ecclesiastical  purpoees.  121, 290 

7.  In  what  cases  the  inforior  ordinary  may 
remit  to  the  metropolitan.  185^  186 

a  Shall  try  idiocy  pleaded  in  bar  of  a 
legacy.  -^  8S 

9.  dannot  prejudice  the  king'a  eoiarts  in  a"^ 
plea  of  the  crown,,  though  it  take  a  con- 
usance of  the  plea  for  a  different  end. 

290 


the  land  dowable,  without  deed,  but  not  10.  The  temporal  court  may  hold  pVsa  of 


'  for  a  less  estate  than  for  life.  153 

3.  If  the  tenant  plead  detinue  of  charters, 
or  the  guardians  detinue  of  the  ward, 
she  may  deliver  in  the  evidence  or  the 
ward,  and  have  judgment  1 99 

4.  If  she  deny  the  detainer,  and  it  be 
found  against  her,  she  loses  her  dower. 

/6. 

5.  DoWer  is  brought  a^nst  tenant  for 
life,  the  reversioner  levies  a  fine,  tenant 


itual  matter,  that  fidls  in  inciden- 
[y,  but  the  spiritual  court  cannot  hold 
plea  of  a  temporal  matter,  &c.         296 

EJBCTIONE  FIRMJQ.   EJECTMENT. 

1.  When  the  declaration  is  warranted  by 
the  lessee,  notwithstanding  a  seeming 
repugnancy.  18,  19 

2.  When  not  17,  72 


for  life  dies,  five  years  pass,  and  the  3.  How  the  defendant  may  prevent  the 


feme   brings  another   writ   of  dower 
against  the  tenant  in  possession,  qwtre. 

265 

DIOCESS. 

1.  Archbishop  of  York  admits  and  insti- 
tutes at  London.  15.  a. 

DUTCHY  COURT. 

1.  Hath  no  jurisdiction  in  respect  of  the 


danger  of  it    by  a  wcarrantia  eharke 
brought  in  time.  26, 27 

4.  A  wrongful  ejectment  by  the  lord  is  a 
breach  <h  covenant 

5.  Where  a  wrongful  ejectment  of  the  les- 
see 18  a  breach  of  the  lessor's  covenant 
that  he  should  exnoy,  and  where  not 

35 

6.  Will  not  lie  of  lands  in  ancient  de- 
mesne. 47, 48 

7.  The  declaration  must  assign  a  place 
where  the  lease  was  made.  88 

person,  because  the  parties  live  within  a  for  the  whole  land,  by  lessee  of  tenant 
the  county  palatine.  77       in  common,  he  shall  have  judgment  only 

2.  Their  jurisdiction  is  only  upon  the  for  the  part  belonging  to  Uie  lessor, 
king's  lands  and  revenues  in  the  county  120 
palatine,  and  perhaps  upon  bonds  and  9.  J^'eetione  ^SnfUB,  and  traverse  of  an  as- 
assurances  given  for  the  same.           78       sault  and  battery  are  contained  in  one 

3.  It  may  be  prohibited  if  it  exceed  the  writ,  and  a  verdict  obtained.  Q^^^ere, 
jurisdiction.  77,78      if  judgment  may  be  given. 
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ELiBCIlON. 

1.  Grantee  of  an  annuity  till  he  be  pro- 
moted to  a  benefice,  quam  duxerii  ae- 
t^^ndum^  hath  election,  and  may  refuse 
forever.  40, 41 

2.  Of  that  which  is  not  to  be  had,  is  Toid. 

57,58 
a  Though  the  verdict  for  the  plaintafP  be 
conditional  in  a  writ  of  ravishment  of 
Ward,  yet  the  plaintiff  must  make  a 
present  election,  and  cannot  have  a 
conditional  judgment.  58 

4.  Whero  a  rent  charge  in  fee  simple  ma^ 
fate  turned  into  an  annuity  for  life.       /6. 

6.  May  be  of  the  worst  beast  for  a  heriot 

60 

a  The  plaintiff  suing  the  trespassors  sev* 

erally  can  have   bat  one  satisfaction 

^ffainst  them  all,  bat  may  make  choice 

^the  best  damages.  66 

7.  Where  an  act  may  work  two  ways, 
iboth  arising  out  of  the  interest  of  the 
agent,  the  patient  hath  election  to  use 
it  either  way.  159 

€.  Where  an  act  may  work  two  ways, 
one  arising  out  of  an  interest,  the  other 
out  of  an  authority  in  the  agent,  and 
the  act  be  indifferent,  there  the  patient 
hath  no  election,  b^ut  the  law  shall  at- 
tribute it  to  the  interest  159,  190 

9.  Where  the  agent  himself  declares  that 
his  act  shall  take  effect  by  his  authority, 
this  shall  prevail  against  the  interest 

160 

10.  Where  a  thing  may  be  void,  or  not,  at 
the  election  of  him  whom  it  concerns. 

166 

11.  A  man  having  one  benefice  takes  an- 
other without  cQspensation ;  though  he 
be  not  inducted^  and  so  not  within  31 
H.  8.,  the  patron  may  present,  as  to  a 
void  church,  or  leave  it  as  full,  till  de- 
privation. Jb, 

13.  When  the  election  creates  the  inter- 
est, nothing  passes  till  election,  and 
where  no  election  can  be  made,  no  in- 
terest will  arise.  174 

13*  Where  the  right  of  election  reserved 
to  the  grantor,  shall  by  law  be  trans- 
ferred to  the  grantee.  lb, 

14.  Where,  andm  what  cases  the  plaintiff 
hath  election  either  to  take  a  present 
judgment,  without  convicting  the  de- 
fendant of  a  wrong,  or  to  proceed  to 
conviction,  and  the  consequence  of  such 
election.     .  198,  199 

15.  If  a  sheriff  upon  a  cap.  uOag,  wiU  not 
arrest  the  party,  but  return  non  eat  in- 
venius,  an  action  against  him  may  be 


brought  either  in  the  county,  where  htf 
received  the  writ,  or  in  MiddL  where 
the  record  of  that  false  return  is,  at 
election.  209 

16.  When  the  bail  hath  rendered  the  de- 
fendant's body,  if  the  plaintiff  or  his  at- 
torney be  present,  he  must  make  elec- 
tion whether  he  will  have  him  in  exe- 
cution or  BO,  210 

17.  In  what  manner  soch  election  must  be 
made  and  entered.  Ih. 

18.  Where,  notwithstanding  the  refusal  of 
the  body  entered  or  recorded,  yet  the 
plaintiff  may  resort  to  take  it  again. 

lb. 

19.  Where  the  promise  is  laid  in  one, 
and  the  breach  in  another  county,  or 
place,  the  plaintiff  hath  election  to  lav 
his  action  in  either.  187, 186 

20.  Where  a  man  hath  election  whether 
he  will  be  out  of  possession  or  not, 
where  not  322 

21.  If  a  lease  for  years  be  made  cm  condi- 
tion to  be  void  ror  nonpayment,  yet  it  is 
not  void  till  demand,  for  the  leeeor  hath 
election.  331 

22.  Where  two  several  estates  are  made 
to  a  woman  during  coverture,  after  the 
husband's  death  she  may  sometimes 
elect  which,  estate  she  wul,  sometimes 
not  71 

23.  Wh^re  he  who  brings  debt  or  sevc 
yhe.,  upon  recognisance  or  iudgment, 
hath  election  to  lay  it  in  which  counb^ 

^  he  wiU.  195, 196 

24.  If  the  admiral  court  ait  in  Middl.  and 
summon  in  Essex,  the  party  hath  elec- 
tion to  bring  his  action  m  eithei^county. 

196 

25.  Where  upon  a  rescoos  made,  the 
party  grieved  hath  election  to  bring 
trespass  vi  et  ormir,  or  action  on  the 
case.  180 

26.  And  may  use  the  general  bill  of 
traverse  either  way.  ift. 

27.  Where  an  act  becomes  void,  will  de- 
termine an  election.  152 

28.  If  a  parson  appropriate  present  one, 
who .  is  refused,  this  detemunes  his 
choice  to  have  it  disappropriate.        16. 

ELEGIT. 

1.  Whether  the  suing  of  it,  and  entering 
it  upon  record  be  so  peremptory,  that 
though  a  nikU  be  returned,  no  other  ex- 
ecuUon  can  be  resorted  to.     QiMere. 

2, 57, 58 

2.  May  be  sued  of  land  in  ancient  de- 
mesne. 47 

3.  May  be  sued  after  a  oc^puit,  oxJUnfa- 
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ttas  both,  and  after  a  eapiaa  returned 
nofi  est  tftvenhtf .  57 

4.  The  plaintiff  may  have  an  aUas  elegit^ 
or  an  eUgU  in  divers  counties,  one  after 
after  another.  lb, 

5w  May  be  sued  for  the  residue,  after  part 
levied  by Jieniacias.  58 

6.  If  upon  an  J^ii  nothing  he  taken  but 
^oods,  which  are  not  enough,  the  plain- 
tiff may  have/myocieu.  lb. 

7.  If  land  in  lease  for  three  years  be  taken, 
which  is  not  enough,  qwBrt^  whether 
now  the  eUgit  be  peremptory.       58,  59 

8.  Though  the  writ  of  elegit  be  right,  yet 
if  the  entry  of  it  upon  the  roll  be  wrong, 
it  is  error.  90 

EMBLEMENTS. 

1.  If  tenant  for  term  of  years  certain,  sow 
the  land,  the  lessor  shall  have  Uie  em- 
blements standing  at  the  end  of  the 
term.  133 

3.  The  executors  shall  have  the  emble- 
ments sowed  by  the  ancestor,  and  not 
the  heir.  233 

3.  If  A.  sow  the  land,  and  convey  it  to  B. 
for  life,  the  remainder  to  C.  for  life,  and 
B.  die  before  the  land  be  reaped,  C. 
shall  have  the  emblements,  and  not  the 
executor  of  jB.,  notwithstanding  his  es- 
tate was  uncertain.  133 

4.  So  if  B.  and  C.  doth  die,  ^,  shall  have 
them,  and  neither  of  their  executors, 
for  they  were  at  no  industry  nor  charge. 

In  margtfU.  l33 

5.  Lessee  for  years  holds  over  his  term, 
sows  the  land,  and  dies,  his  executors 
shall  have  the  emblements  of  the  now 
uncertain  termor.  Margent,  133 

INQUEST. 
See  ForfeUurt. 

1.  How  that,  which  is  but  an  inquest  of 
office,  yet  is  much  respected  in  law,  and 
is  in  some  cases  final.  317,  318 

ENTRY. 

I.  If  one  tenant  in  common  enter  specially 
in  the  name  of  himself  and  his  fellow,  it 
will  serve  his  companion.  130 

3.  If  one  tenant  in  common  enter  claiming 
the  whole,  yet  this  will  not  dispossess 
his  companion.  lb. 

3.  Entry  of  the  lessor  suspends  the  rent 

4.  Cannot  be  for  a  condition  broken  by  the 
bailiff.  154 


ERROR. 

See  PrteedewU.     Judgment     Exchequer 

Chamber.    FaSe  JudgmenL 

I.  tn  fiict  may  be  assigned  and  examined 
ib  the  exchequer  chamber.  9 

3.  Cannot  be  assigned  by  the  death  of  any, 
not  party  to  the  writ  lbs 

3.  Nor  in  any  thing  to  draw  the  title  in 
question.  lb. 

4.  Ma^  be  assigned  In  the  death  of  the 
parties,  or  the  likof  where  the  writ  is 
absolutely  abated.  lb* 

5.  Not  helped  by  cdnsent  of  parties,    lb. 
6;  *TiB  error  to  deny  the  essoin  where  it 

ought  to  be  granted,  not  e  eonfm.       47 

7.  where  the  defendant  may  assign  ^ 
fault  or  error  in  that  which  makes  for 
his  advantage.  37 

8.  If  trespass  be  brought  against  three, 
who  sever  in  pleas,  and  judgment  be 
given  against  one,  and  nolle  prosequi 
entered  against  the  other,  all  cannot 
join  in  a  virrit  of  error;  for  'tis  not  ad 
fnrave  damnum  of  all.  VO 

9.  The  principal  and  bail  cannot  join  in  a 
.    writ  of  error  upon  the  several  judg^ 

ments  against  them.      ^  73 

10.  Comihunis  error  faeU  Jus.  83 

II.  If  there  be  error  in  the  entry  of  the 
el^^  upon  the  roll,  the  taking  out  of  a 
gw)d  writ  will  not  help  the  ntulty  roll. 

90 

13.  If  in  a  scire  facias  1.  S.  be  returned 

ter-tenant  omnium' terrarum  ei  ienemeti^ 

torumj  without    showing    certainly   of 

what,  this  is  no  error.  lb. 

13.  A  writ  of  error  disables  the  court  to 
award  execution,  but  if  the  defendant 
do  not  remove  the  record  by  the  day  of 
the  return,  the  court  is  reenabled.     116 

14.  Where  notwithstanding  error  brought, 
and  the  record  certified,  yet  the  com- 
mon pleas  amended  the  entry  of  the 
judgment  137 

15.  If  there  be  error  in  the  award  of  exe- 
cution, the  execution  only  shall  be  re- 
versed, not  judgment  90 

16.  After  error  brought,  the  bail  cannot 
render  the  body  of  the  defendant  in  C. 
B.  116 

17.  Where  a  writ  of  error  and  deceipt 
may  be  brought  upon  one  judgment  218 

18.  where  the  want  of  a  bail  is  assigned 
for  error  in  B.R.it  must  also  be  alleged 
that  the  party  was  not  tn  cusiodia. 

364,365 

19.  Where  a  man  may  assign  for  error 
that  which  is  contrary  to  the  record, 
and  where  not  364,365 
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20.  Writ  of  •nor  Tarpngftom  the  record 

doth  not  remove  it.  337 

SI.  A  writ  of  error  bearing  date  the  day 

after  the  jadgment,  cannot  be  defeated 

by  antedating  the  writ  of  execution. 

329 
ESCAPE. 
See  Audita  QiMrelo. 

Ip  To  suffer  a  prisoner  to  walk  into  the 
town,  though  with  a  keeper,  It  is  an  es- 
cape, unless  it  be  upon  a  hab,  torp.  from 
a  CQurt  of  iustice,  202 

2.  If  the  hob.  eorp,  bear  UsU  in  the  end 
of  one  term,  returnable  in  another,  this 
writ  will  not  warrant  the  prisoner  going 
at  large  in  the  vacation.  76. 

9.  If  the  prisoner  walk  abroad,  and  return 
in  the  time  of  one  sheriff^  and  escape  in 
the  time  of  another  sheriff,  this  is  no 
escape  in  the  Ume  of  the  second  sheriff 

Ih. 

4.  If  one  tak.en  upon  a  cap.  escape,  and  the 
sheriff  die,  ana  a  new  sheriff  be  made 
for  the  remainder  of  the  year,  and  then 
the  same  person  be  taken  bv  anotner 
cap.  for  the  same  cause,  and  escape, 
this  will  not  chargre  the  new  sheriff,  ih. 

5.  In  an  action  of  debt  for  an  escape,  nvl 
tid  record  is  a  good  plea.  209 

6.  The  old  sheriff  remains  chargeable 
with  the  escape  of  the  prisoner  m  exe- 
cution, till  he  have  dehvered  him  over 
to  the  next  sheriff.  268 

7.  If  an  executor  bring  an  action  of  debt 
upon  escape,  where  the  recovery  is  by 
hunself,  it  must  be  in  the  dcHnct  only. 

264,272 

ESCHEAT. 
See  32  H.  8.  c.  33.  sect  1  and  3. 

1.  Brought  by  the  baron  and  feme,  the 
writ  must  conclude  to  theyeme  only.     1 

52.  Of  land  to  the  seigniory,  destroys  the 
warranty  annexed  to  the  seigniory.    25 

,       ESCROW. 
<.  »  See  Dted, 

ESSOINES.    ' 
See  W.  l.c.  43.  Gloucest  c.  ^0. 

1.  Where  the  first  vouchee  may  be  es- 
soined after  an  essoin  of  his  vouchee. 

46 

52.  Where  the  same  tenant  may  have  sev- 
eral essoins  in  several  respects.    46, 47 

3.  The  form  of  the  entry  oi  the  essoins. 

47 

4.  After  the  vouchee  hath  entered  into 


warranty,  the  tenant  can  have  bo  more 

essoins.  A. 

5.  The  essoin  for  an  advoweon  is  de  piad- 

fDfeme.  304 

ESTATE. 
See  QranU.    Habendum. 

1.  If  the  disseisee  enter  upon  the  disseis- 
or, and  the  disseisor  reenter,  the  estate 
of  the  disseisor  is  changed,  and  be  is  in 
of  another  estate.  26 

52.  In  fee  simple,  or  tail,  bv  what  words  <^ 

a  will  it  may  be  <:reatea.    See  Devisea. 

l,2,3,4,&c. 

3.  If  feoffee  with  warranty  suffer  a  recov- 
ery to  the  use  of  himself  and  his  heirs, 
his  estate  is  not  changed  from  the  old 
fee  simple,  but  he  may  vouch  stUL     27 

4.  If  tenant  bv  priority  and  oosteriori^ 
make  a  feomnent  of  all  his  lands  to  his 
own  use,  the  priority  and  posteriority 
remain  as  before.  27, 280 

5.  A  feoffinent  to  the  use  of  i.  S.  in  tail, 
the  reversion  to  the  right  heirs  of  the 
the  feoffor,  it  1b  still  a.  reversion  in  the 
feoffor  as  before.  27 

6.  Where  he,  who  hath  no  estate  at  aU  in 
the  rent,  may  extinguish  it  by  his  re- 
lease. .  130 

7.  Where  an  estate  made  to  a  Jeme  covert 
vests  till  dissent,  and  where  not  till  as- 
sent of  the  baron.  204 

8.  Where,  and  by  what  means  an  estate 
of  inheritance  once  vested  may  come  to 
be  turned  *into  a  mere  possibihty.  257. 
See  Possibility. 

9.  Where  a  tail  or  hase  fee  may  cease  for 
a  time  after  it  is  vested,  and  be  in  esse 
again.  5257,259 

10.  Where  a  fee  simple  may  be  turned 
into  an  estate  for  life.  5277, 5278 

11.  Tenant  in  tail,  the  reversion  to  the 
king,  grantei  to  the  king  in  fee ;  the  king 
hath  but  one  fee  simple  in  him. 

323,324 

152.  Tenant  in  tail,  the  reversion  in  the 

kins,  or  himself,  is  attainted  of  treason ; 

the  Icing  hath  but  one  estate  in  fee.  334 

13.  Where  an  estate  conveyed  to  the 
same  uses  that  the  former  estate  was, 
shall  be  said  to  be  the  old  estate.     280 

14.  Land  to  a  man  and  his  heirs  during 
the  life  of  /.  iS.  is  but  for  life.  S» 

15.  A  disseisin  of  a  tenant  for  life  by  the 
lessor  gains  a  qucaifet^  during  the  life 
of  tenant  for  life,  and  why.  lb. 

ESTOPPEL  OR  CONCLUSION. 

1.  Descends  upon  the  tenure  at  common 
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law,  and  not  on  the  tenures  in  (^vel- 
kind,  bor.  Engliah,  or  by  possessw/ra- 
tris.  31 

2.  Where  the  confession  of  one  defend- 
ant shall  not  conclude  the  other.        64 

3.  Where  the  confession  of  two  collectors 
for  a  parish,  in  their  acquittance,  cannot 
conclude  or  bind  the  right  of  the  parish. 

67. 

4.  If,  after  pUinment  administer  pleaded, 
the  executor  confesses  the  action,  this  is 
no  confession  of  assets.  178 

5.  Must  be  relied  upon.  207 

6.  Binds  none  bat  {Mirties  to  it.  198 

7.  Ap  estoppel  enforced  by  necessity, 
binds  not.  235 

8.  A  prmeipt  estops  the  defendant  to  deny 
the  tenancy  of  the  defendant,  but  a  (fa, 
imp.  doth  not  conclude  him  to  deny  in- 
cumbency, and  why,  319 

ESTREPMENT. 

1.  The  writ  may  be  directed  either  to  the 
tenant  and  his  servants,  or  to  the  sheriff 
or  coroner.  85 

2.  If  it  be  directed  to  the  tenant  and  his 
servants,  and  he  or  they  do  waste,  they 
are  imprisonablo  for  contempts ;  not  so 
when  it  is  directed  to  the  sheriff  or 
coroner,  though  they  have  notice  of  it 

EVIDENCE. 
See  Issue. 

1.  Where,  and  upon  what  issue  the  fraud 
of  a  conveyance  may  be  given  in  evi- 
dence, and  upon  what  not  72, 166 

What  Evidence  shall  be  sufficient 

to  maintain  the  issue. 

See  Failer  of  Records. 

2.  Issue  was  upon  a  devise  to  7.  S.  and 
his  heirs,  modo  et  forma,  and  the  will  ^iv- 
en  in  evidence  was  found  /.  iS.  shall 
have  all  my  inheritance,  if  the  law  will 
allow  it  2 

3.  Issue  was  upon  a  lease  5  Maii  hob,  a 
fesL  ^nnunc.  per  21  an.  ex  tunc  :  et  evi- 
dence et  verdict  fait  de  leas.  5  Maii  ha- 
bend.  de  festo  Jinnunc.  per  21  an.  next 
ensuing  the  date  of  the  indenture.  18, 19 

4.  Issue  was  A*,  ungues  receivor  per  maines 
I.  S.  evidence  and  verdict,  a  delivery 
from  /.  D.  by  the  appointment  of  7.  S. 
to  the  plainUff's  use.  36 

5.  Issue  was  talcen  upon  felling  20  oaks, 
evidence  and  verdict  was  but  10,  for 

71 


either  was  a  breach  of  the  covenant  not 
to  do  waste.  Quare^  if  the  verdict  had 
been  of  ashes  instead  of  oaks.  53 

6.  Issue  whether  7.  &  was  taken  by  a  ca- 
piat, evidence  taken  by  an  alias  capias. 

54 

7.  Issue  whether  ^.  were  taken  by  a  eo- 
piasy  at  the  suit  of  B.,  and  evidence,  a 
taking  by  capias  at  the  suit  of  C,  and 
then  a  delivery  of  a  capias  at  the  suit 
of  B.  to  the  sheriff,  is  grood.  55 

8.  Issue  was  an  account  before  R.  and  W, 
evidence  and  verdict  an  account  before 
R.  only.  76. 

9.  Issue  was  upon  a  prescription  to  tether 
horses  abetjMstjfestum  P.  evidence  and 
verdict  was  in  mgil.  P.  in  festo  P.  die 
Lunm  in  Sepi^  P.  antpostea  ad  lUnhm. 

64 

10.  Upon  issue  assets  or  no  assets,  seised 
or  not  seised,  and  one  gave  a  feofiment 
in  evidence,  the  other  may  give  fraud  in 
evidence.  72  . 

11.  Issue  was  a  lease  dO  Marekj  lutbend. 
from  the  Annunc.  next  before,  for  a 
vear,  evidence  was  a  lease  25  March 
nabend.  from  thence  for  a  ^ear.  73 

12.  Issue  upon  an  alienation  in  fee,  main- 
tained by  alienation  in  tail,  (m*  for  life. 

105 

13.  Issue  upon  these  words,  <  If  Sir  7.  iS^ 
might  have  his  will,  he  would  kill  the 
kin^,'  Slc.  Evidence  and  verdict  was, 
'  I  Uiink  in  my  conscience  if  Sir  7.  S.* 
&c.  180, 181 

14.  Issue  upon  a  surrender,  evidence 
must  be  an  actual  surrender ;  one  in  law 
will  not  serve.  203, 4 

15.  Unreasonable  detainer  is  good  evi- 
dence to  prove  a  conversion  in  a  ti;pver. 

187 

16.  Where  the  special  matter  may  be 
given  in  evidence,  and  the  general  issue 
pleaded.  39  in  margine.  135 

What  Evidence  is  wot  sufficient  to 

MAINTAIN  THE  IsSUE. 

17.  Issue  was  upon  the  deed  of  the  broth- 
er's warranty,  and  the  evidence  and 
verdict  was  a  deed  of  the  father,  with 
warranty.  55 

18.  If  the  issue  be  upon  a  taking  by  a  ca- 
pias ad  satisfae.  and  the  evidence  be  a 
taking  by  capias  utlag.  or  capias  pro 

fine,  with  a  prayer  or  the  plaintiff  that 
he  may  remain  tor  his  satisfaction.     75. 

19.  Upon  '\9s\xefeoffavit  or  non  feoffamt^ 
fraud  cannot  be  given  in  evidence.    72 

20.  Upon  issue   non  est  factum,  matter 
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upon  the  stat  of  usory  or  Bherifis  cannot 
be  given  in  evidence.  lb. 

21.  Issue  was  whether  the  manor  of  Boir< 
den,  in  comm.  A'hrthatMdon,  were  an- 
cient demesne  ;  doomsday  book  waa  of 
the  manor  of  Bowden,  in  comm.  LeictM- 
ier.  188 

22.  Issue  npon  a  presoription,  for  common 
appendant  to  300  acres  in  four  towns, 
tiie  jury  find  the  common  appendant  to 
bo  240  acres  in  two  towns.  209 

EXAMINATIONS. 
See  Chancery.    Star  Chamber. 

EXCEPTION. 

1.  That  crosses  the  grant,  or  ia  repugnant 
to  it,  is  void.  72, 170 

2.  The  grant  of  a  manor  excepting  the 
courts,  is  void,  incase  of  a  common  per- 
son. 106 

3^  Cannot  alter  that  which  was  expressly 
granted;  sectUf  of  that  which  was  but 
implied.  170 

4.  Grant  of  a  house  and  shops,  excepting 
the  shops,  is  a  void  exception.  lb. 

•5.  If  tlie  king  grant  land  and  underwood, 
expressly,  excepHs  omnibus  groesie  ar- 
boribus  boecis  et  mcarmiis,  the  exception 
as  to  the  underwood  is  void,  and  extends 
but  to  the  great  woods.  lb. 

6.  The  king  may  grant  a  manor  cufeoplene, 
except  the  advowson ;  not  if  it  were  ex- 

'  pressly  granted.  lb. 

7.  A  man  mav  grant  a  manor,  excepting 
any  of  the  demesnes  and  services,  so  as 
a  real  manor,  not  a  reputativc,  be  left.  lb. 

8.  A  grant  of  all  the  lands  inZ>.  excepting 
black  acre,  is  void,  if  the  grantor  have 
no  more  land  in  D,  lb. 

EXCHANGE. 

1.  /.  iSf.  gives  black  acre  for  white  acre, 
without  the  word  of  exchange,  it  is  not 
defeasible.  41 

2.  Made  by  the  word  of  exchange  is  not 
defeasible  bv  t)ie  wronsrful  entry  of 
either  party,  but  by  rightful  eviction.  42 

3.  Of  benefices,  how  ana  in  what  manner 
it  must  be.  152 

4.  If  the  exchange  be  defeated,  the  in- 
cumbent is  in  pristino  statu^  upon  his 
first  presentation.  142 

EXCHEQUER. 

I.  The  course  and  use  of  it  is,  tliat  when 
a  purchaser  of  the  king's  debtor  con- 


veys tlie  land  to  the  king,  who  Te-e«n 
veys  it,  the  land  is'still  liable,  without  a 
special  grant  of  discharge.  46 

2.  The  course  of  it  is  not  prejudiced  by  a 
contrwy  decree  in  the  court  of  wards.  lb. 

3.  The  form  of  proceeding  upon  an  iasoe 
joined  there,  triable  in  Durham.  138, 139 

4.  When  the  entry  upon  ft  sheriff's  ac- 
counts is  O.  JV.  what  the  consequence 
of  it  is.  206 

EXCHEQUER  CHAMBER. 

1.  Where  it  may  reverse  judgments  in 
the  king's  bench,  for  error  in  lacL       5 

^  Cannot  reverse  a  judgment  in  a  9eire 
/ados.  72 

3.  When  the  first  writ  of  error  is  abated, 
a  new  one  cannot  be  brought  there  quod 
coram  vobie  retidiL  72 

EXCOMMUNICATION. 

1.  A  people  heretical  may  be  excoommni- 
cated.  149,  m  margine. 


EXECUTION. 
See  Scire  Faciaa.    25  E.  a  19. 
^uerda.    ElegU. 


I.  By  elegit.    See  ElegiL  1 
2r  Oflands  in  ancient  demesne.  ESegiL  2 

3.  Divers  executions  sued  upcw  a  joint 
and  several  obligation.  lb. 

4.  Where  he  that  is  once  discharged  of 
execution,  shall  never  be  taken  agam. 

2,60 

5.  By  scire  fadtUy  must  be  where  the  first 
action  was  laid.  4, 196, 197 

6.  Of  a  judgment  in  a  warrantia  ckaHm 
cannot  be  sued  till  loss  first  sustained. 

22,23 

7.  But  it  may  be  sued,  when  a  stranger 
who  has  title  brings  no  action,  but  en- 
ters. 26 

8.  May  be  taken  against  all  the  lands  of 
which  the  warrantor  waa  seised  at  the 
teste  of  the  warrantia  ckaria.  22 

9.  Of  a  judgment  upon  a  voucher,  is  only 
against  uiose  la'nds  of  which  the  war- 
rantor was  seised  at  the  time  of  the 
voucher.  23 

10.  Where  it  shall  cease  against  one  heir, 
till  it  maj  be  had  a^rainst  all.  25 

II.  Of  a  judgment  m  warrantia  dutrUt 
can  be  sueo  but  once  after  recompense 
in  fee  had,  otherwise  upon  recompense 
for  life.  28 

12.  Where  several  executions  may  be 
sued  upon  several  judgments  in  several 
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writs  of  warranHa  charia,  and  several 
full  satisfactions  had  upon  one  loss  sus- 
tained. 29 

13.  What  executions  real,  and  what  per- 
sonal. 56 

14.  Where  execution  may  be  of  the  body 
without  a  cap.  ad  Miisfac.  ^      87 

15.  Where  a  «em.  ox  fieri  fac.  may  be  had 
one  after  anotner,  or  an  di^  after  both, 
although  the  cap,  be  returned  non  in- 
vtntuB.  57 

16.  Where  execution  may  be  had  for  part 
by  fieri  fac,j  and  for  other  part  by  tap,  or 
e&ri*.  58 

17.  If  upon  an  eUgit  there  be  no  execu- 
tion but  upon  goods,  which  are  not 
enough,  the  plaintiff  may  have  cap. ;  for 
now  It  is  in  effect  but  ^  fieri fac,  Uiough 
the  word  bedegU.  58 

18.  By  dcgit  sued  for  forty  pounds,  nothing 
taken  but  a  lease  for  three  years,  of  five 
pounds  per  annum ;  qaarx^  if  it  bo  pe- 
remptory, in  regard  that  as  to  the  re- 
mainder there  is  nothing.  58,  59 

19.  If  a  man  die  in  execution,  his  heirs  or 
executors  are  no  farther  chargeable. 

52,  m^  uaq.  62 

20.  By  cap,  where  it  is  no  actual  satisfac- 
tion, but  ^ucm  satisfaction,  and  where 
it  is  a  full  and  final  satisfaction.  59 

21.  If  ioint  and  several  obligors  be  sued 
iointfy,  the  same  kind  of  execution  must 
be  taken  against  all ;  otherwise  when 
they  are  sued  severally.  2, 58 

22.  Where  if  one  in  execution  escape  of 
bis  own  wrong,  he  or  his  executors  are 
no  farther  chargeable.  *   60 

23.  May  be  taken  on  a  statute,  of  body, 
land  and  goods,  at  once  or  severally,  one 
after  another.  i&. 

24.  IBj  cap,  did  not  lie  at  common  law, 
save  in  trespass  vi  et  armia,  61 

25.  Of  the  body,  is  in  law  and  nature  the 
best  and  most  forcible.  lb. 

26.  And  peremptory  if  the  party  die,  or 
escape.  60 

27.  Execution  after  a  dtvaatatnt  returned, 
cannot  be  taken  by  fieri  fixe,  into  another 
county,  without  a  testatum  fine  first  en- 
tered upon  the  roll.  6S 

28.  Where,  after  b, fieri  fac,  which  did  iwi- 
provide  emanare^  a  supersedeas  shall  be 
granted,  and  the  execution  made, 
Uiough  by  sale  of  a  lease,  shall  be  dis- 
charged, lb, 

29.  Execution  of  a  writ  of  inquiry.  See 
Damages,  9 

t'JO.  Where  the  party  may  pray  to  have 
the  defendant,  who  comes  m  upon  a  cap, 
utiag,,chKged  in  execution  for  his  debt, 
where  not  115 


31.  The  court  cannot  award  execution, 
after  error  brought;  but  if  the  defendant 
removes  not  the  record  by  the  day  of 
the  return,  they  may.  116 

32.  By  capias  upon  a  recognisance.     129 

33.  A  good  execution  will  not  profit,  where 
the  constitution  is  defective.  151 

34.  If  after  ti  fieri  fac,  or  cap.  received,  the 
sheriff  pay  the  plaintiff  of  his  own 
money,  ^tuere,  if  he  may  levy  it  of  the 
defendant  after.  207 

35.  Where  a  common  person  may  have 
the  body  of  the  king's  debtor  in  execu- 
tion. 115 

36.  If  several  writs  ot  scire  fac,  be  taken 
out  against  several  ter-tenants  in  seve- 
ral counties,  and  judgment  be  given 
against  some  by  default,  and  then  all 
the  writs  abate  against  all,  qusarey  if  the 
plaintiff  shall  have  execution  against 
any  of  these  tenants,  before  judgment  be 
given  for  or  against  the  other.  287 

37.  Where  a  writ  of  execution  shall  be 
suspended,  quia  erronice,  328 

38.  What  shall  be  an  escape  out  of  execu- 
tion.   See  Escape,  1, 2, 3, 6. 

EXECUTOR.    EXECUTRIX. 

L  If  the  executor  for  a  time  waste  the 
goods,  ouare,  how  the  creditor  shall  be 
relieved  after  the  time  expired.        266 

2.  The  new  executor  may  have  an  action 
against  the  former  executor,  who  wast- 
ed the  goods ;  not  against  the  vendee. 

lb. 

3.  How  the  executor  for  a  time,  in  an  ac- 
tion brought  agrainst  him,  must  plead  to 

.  to  discharge  himself  after  his  time  ex- 
pired. 265 

4.  See  Escape  7,  His  action  in  the  detinet, 

5.  Where  he  may  claim  as  assignee,  and 
^here  not  9, 10 

6.  If  the  wife  of  the  obligor  be  made  ex- 
ecutrix to  the  obligee,  she  cannot  sue 
her  husband,  but  the  action  is  suspend- 
ed. 10 

7.  The  same  person  executor  both  to 
obligor  and  obligee.  10 

8.  Brings  an  action  for  a  wroncr  done  to 
himself,  needs  not  produce  the  letters  > 
testamentary.  3d 

9.  Recovers  damages  in  a  possessory  tres- 
pass, an  escape,  or  any  other  action 
for  a  wrong  to  himself,  it  shall  be  as- 
sets. 38 

10.  An  executor  of  his  own  wron^  re- 
mains still  suable,  though  administra- 
tion be  granted  to  another.  49 

11.  Seo  Assets.  3,4 

12.  The  executors  of  him  who  dies  in  ex- 
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ecution  are  no  farther  cbaigeable. 

5S,56,iM9.62 

13.  The  executors  of  him  that  escapes  in 
his  own  wrong  are  no  farther  charga- 
ble.  60 

14.  Where  two  executors  recover  and 
sever  in  their  prayer  of  execution,  the 
best  for  the  testator  shall  be  taken ;  as 
if  one  praj  a  capiaa^  the  other  a  Jieri 

fac,f  a  capuis  shall  issue.  61 

15.  The  executors  of  a  dean,  bishop,  {Mtr- 
Bon,  vicar,  &c.  shall  have  an  oblation 
made  to  them  and  their  successors.    64 

16.  Where  the  executor  shall  have  the 
emblements.    See  EmbUmenis. 

17.  Conftssion  of  the  action  after  pletn- 
ment  cbtfi»t9ttff<ei*  pleaded,  no  confession 
of  assets ;  yet  the  entries  have  been 
both  wiys.  178 

18.  Executor  of  the  obligor  pays  an  usu- 
rious bond,  this  is  a  demukivil.  167 

19.  Judgment  against  the  executor,  though 
confessing  the  action  after  jMnmeni 
administer  pleaded,  must  be  de  bonis 
festaUnis.  178 

20.  If  the  executor  breaks  the  testator's 
covenant,  judgment  against  him  must 
be  de  bonis  teslatoris.  188, 283 

21.  The  vicar  sows  the  glebe,  and  dies 
before  severance,  ^luere,  if  the  executor 
shall  pay  tithes.  188 

22.  What  assumpsH  of  the  testators  will 
charge  the  executor,  what  not        216 

23.  AsseU.  6.Vide23S 

24.  If  an  executrix  give  bond  to  the  cred- 
tors,  she  may  retain'  of  the  testator's 
goods  to  that  value.  250 

25.  And  if  she  marrjr,  her  husband  may 
retain ;  but  miarty  if  the  wife  die,  so 
that  the  husband  is  no  longer  charge- 
able. 250 

EXPOSITION  OP  WORDa 


1.  Alternation. 

253 

2.  Assignee. 

9,10,25,27 

3.  Cognovit  adionem. 

178 

5.  Confession. 

178, 179 

93 

6.  Demisi. 

12 

7.  To  direct  precepts. 

65 

8.  Discretion. 

158,159 

9.  Disparking. 

45 

10.  Exitus. 

66 

11.  Their  estate. 

276 

12.  Fee. 

65 

13.  Forfeiture. 

242 

14.  Forfeiture  of  the  body. 

270,293 

15.  HmtdUas, 

238 

16.  Heir. 

75 

17.  Jura  et  ingrtssus. 

243 

18.  Prisdidus. 

6 

19.  Premises. 

276 

20.  Pro. 

41,42 

21.  Pro  foftf. 

88 

22.  Proof. 

92,217,219 

23.  Puer. 

82 

24.  Purchase. 

65 

25.  Rights. 

242 

26.  Feast  of  S.  MichaeU. 

32,  (» 

27.  ScUicet, 

171,172,284 

28.  Stock,  family,  or  house. 

33 

29.  Successive. 

313,314,315 

30.  Value. 

65 

31.  Videlicet. 

171, 173, 284 

32.  That  is  to  say. 

171, 172 

33.  Transgressio. 

303 

34.  Writing. 

35.  Last  wUL 

312,313 
249 

EXPOSITION  OF  SENTENCES. 

1.  Where  a  sentence  shall  be  expounded 
according  tolhe  whole  context.  74, 275 

2.  Where  clauses  in  company  shaU  have 
other  construction  than  when  alone. 

274 

3.  My  cousin  shall  have  all  my  inheri- 
tance if  the  law  will  allow  it.  2 

4.  To  pay  to  such  persons  as  i.  S.  by  her 
last  will  shall  appoint  9, 10 

5.  After  the  death  of  my  son,  without  is- 
sue, the  land  shall  go  unto  the  right 
heirs  males  of  me  and  my  name  for  ever. 

29 

6.  PropinquioTibusde  sanguine  pueroram. 

33 

7.  Quiete  et  pacifice  aheq.  intemiptione 
alicujus.  35 

8.  Ad  triandum  exitum.  66 

9.  So  many  quarters  at  eighteen  AiUings 
and  nine  pence  as  amount  to  the  rate  of 
fiflytwo  pounds;  88 

10.  Iiex  non  cogit  impoasibilia,  sed  impo- 
tentia^xcusat  legem.  96 

11.  Nullum  tempus  occurrit  regi.  151, 154 
12  Actus  legitimi  non  recipiont  modmn. 

13.  Quod  possit  commodum  snum  facere 
meliori  mode  quo  sibi  viderit  159 

14.  Expressio  eorum,  que  tacite  insunt, 
nihil  operatur.  170 

15.  Una  cum  omnibus  oltu,  and  where  it 
amounts  to  a  distinct  sentence.       .  175 

16.  Jura  nature  sunt  immutabHia,        224 

17.  Cuicunque  aliquis  quid  conciditcon- 
cedere  videtur  et  id  sine  quo  res  esse 
non  potest.  234 

18.  Such  assurance  as  shall  be  feasonaUy 
devised.  275 
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11^  Forfeit  m  much  at  he  may  forfeit 

296 
That  then,  and  from  thenceforth. 

312,319 

Si.  That  the  recovered  ehall  stand  aeised 
to  the  nae  of  the  last  will.  349 


20. 


EXTENT. 
See  Encognitanct. 


SUUuU. 


1.  The  extent  of  a  statute  doth  not  chamre 
the  possession  till  a  lUtrate.  82 

2.  If  the^eriff  extend  the  land,  and  be- 
fore lAeraU  an  exchequer  writ  for  levy- 
ing  the  kinjr's  debt  be  awarded  to  him, 
the  sheriff  is  bound  to  serve  the  king 
fint  ^ 

EXTINGUISHMENT. 


1.  Of  warranty  by  a  refeoffinent  24 

2.  Or  by  an  escheat.  25' 
a  Of  tythes  bj  a  modus  deeimandL      42 

4.  Not  by  a  unity  of  possession.  44 

5.  The  term  of  which  the  husband  is  pos- 
sessed in  the  riffht  of  his  wife  is  not 
extinguished  by&e  husband's  purchase 
of  the  fee.  3 

6.  Where  he  who  has  no  estate  at  all  in 
the  rent,  nor  demand  nor  title  to  it,  may 
extinguish  it  by  release.  130 

7.  Where  bare  easements,  as  lights,  air, 
dLc.  may  be  extinguished  as  well  as  in- 
terests or  profits,  and  where  not      131 

8.  Where  a  rent  extinguished  by  release 
shall  be  yet  in  esse  fe  benefit  of  a 
stranger.  165 

9.  A  copyholder  of  inheritance,  which 
hath  common  appendant  in  another 
manor,  purchaseth  the  freehold  and  in- 
heritance, of  the  copyhold ;  qtutref  if  the 
common  be  extinct  190 

10.  Where  a  right  extinguished  shall  ben- 
efit a  disseisor.  279 

11.  Tenant  for  life  in  possession  or  rever- 
sion joins  with  him  that  has  the  in- 
heritance in  a  fine,  the  estate  for  life  is 
not  extinguished.  277, 278 

12.  A  condition  extinguished  in  part  ex- 
tinguishes wholly ;  seeiM  of  a  power  of 
revocation.  313 

la  If  the  grantor  usurp  upon  the  grantee 
of  the  tlu«e  next  avoidances,  the  estate 
of  the  grantee,  being  remediless,  is 
drowned  and  extinct,  as  much  as  if  it 
had  been  granted  or  surrendered.    322 


FAILER  OF  RECORD. 

1.  A  recognisance  is  pleaded,  and  upon 
issue  nm  Hd  reeordy  the  recognisance 
certified  is  upon  condition,  yet  eood.  55 

2.  The  tenant  in  an  assise  pleaded,  that 
the  defendant  was  barred  in  a  former 
assise  brought  against  his  father ;  upon 
ntd  Hd  rteordy  the  assise  was  found  to 
be  against  the  tenant's  father  and  moth- 
er ;  uljudged  no  faUer.  55 

3.  If  an  infant  fail  of  his  record  in  an  as- 
sise, this  makes  him  not  a  diMeisor.   95 

4.  If  the  court  misavard  the  cerfi^tiari, 
this  is  no  failer  of  record  in  the  party. 

135 

5.  Upon  issue  md  Hd  ruardj  the  record 
certified  was  the  same  plaint,  count,  and 
judgment,  only  differed  in  squm  continu- 
ances, and  held  no  fafler.  179 

d  Where  a  record  pleaded  to  be  as  of 
the  twentyeighth,  and  appears  v^n  is- 
sue to  be  the  twentynintn  of  Ajuil,  but 
otherwise  right  in  matter,  shall  be  held 
no  failer.  209 

FALSE  JUDGMENT. 
See  Error. 

A  judgment  in  the  county  court  was  re- 
versed in  C.  B.  because  the  jury  found 
the  defendant  in  travorot  cufy.  and  did 
not  say  ouper  oacramonJtum  tutMi.     248 

FALSE  LATIN. 

Where  it  shall  avoid  an  obligation,  and 
where  not    18, 19, 20.  See  ObUgaHmu 

FELON,  FELONY. 

1.  To  kill  a  thief  or  burglar  in  defence  of 
a  man's  person  or  house,  is  no  felonv.  96 

2.  If  a  lunatic  kill  a  man,  this  is  no  felony. 

3.  If  men  tilting  or  toumeving  in  the  pre- 
sence of  the  king,  or  ir  two  masters  of 
defence,  playing  their  prizes,  kill  one 

■,  this  is  no  "  ' 


another. 


I  no  felony. 
FEOFFMENT. 


134 


1.  May  be  pleaded  for  parcel.  24 

2.  Made  by  attorney  or  a  messuage  in  D. 
which  was  R,  Cottons,  and  imeed  it 
was  21  Cottons,  yet  it  passed.  171 


14.  If  the  lessor  eject  the  lessee,  he  can-  3.  Tenant  for  life  joins  with  the  rever- 
not  grant  the  reversion.                    323  sioner  in  tail,  in  a  feoffment  by  deed ; 

15.  Yet  it  is  no  disseisin.                      ^SSl  it  is  no  forfeiture.                             278 

16.  Where  one  fee  simple  may  be  extin-  4.  A  feoffment  bars  the  feoffor  of  all  pre- 
guished  in  another.                  323,  324  sent  rights,  and  aU  future  rights  or  pes- 
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silnlitieBi  anaiiig  from  ccutet  procedii 
the  feofiment.  337,  d»5 

FIERI  FACIAS. 

FINE,  FINES. 

1.  When  pleaded  must  be  pleaded  entire. 
--  24 

d.  If  the  father  levy  a  fine,  with  or  with- 
out difseiiin  of  the  grandfather,  who 
was  tenant  in  tail,  the  issue  in  tail  is 
hound  hy  38  H.  8.,  whether  the  grand- 
lather  dies  before,  or  after  Che  father. 

258 

3.  If  harvn  and  feme  be  tenants  in  special 
tail,  the  hamnra  fine  is  a  clear  bar  to  the 
issue,  bv  33  H.  8.  257,  259 

4.  Though  the  wife  may  enter,  if  she  sur- 
^ve,  and  though  the  wife  be  remitted, 
if  any  estate  be  limited  to  her  upon  her 
husband's  fine.  -     257,259 

5.  A  writ  of  dower  is  brought  against 
tenant  fiir  life,  the  reversioner  levies  a 
fine,  tenant  for  life  dies,  five  years  pass, 
the  wife  brings  a  new  writ  of  dower 
against  the  tenant  in  possession.  Quare. 

265 

6.  Wheve  a  covenant  to  make  a  further 
assurance  shall  be  sufficient  to  lead  the 
use  of  a  subsequent  fine  in  fee  simple, 
and  where  not  273, 274, 275 

7.  Where  a  fine  may  be  reversed  for  part, 
and  as  to  one  estate,  and  yet  stand  good 
for  another.  278 

S.  If  tenant  for  lifiB  in  possession  or  rever- 
sion join  with  tenant  in  tail  in  a  fine,  it 
ehall  neither  work  forfeiture,  extin- 
guishment, nor  discontinuance.  277,278 

9.  If  tenant  for  life,  and  the  reversioner 
in  fee,  join  in  a  note  of  a  fine,  and  be- 
fore any  farther  proceeding,  the  tenant 
for  life  dies,  yet  the  fine  shall  propeed 
against  the  other,  because  they  are  as 
several  cognizance.  529 

10.  JSlBftm  and  feme  acknowledge  a  note 
of  a  fine  upon  twentysixth  of  March, 
the  next  day  after  the  wife  dies,  the 
twentyeighth  composition  was  made, 
the  king's  silver  paid  and  entered,  as  of 
the  term  before ;  the  fine  must  stand.  330 

11.  The  mother  is  tenant  in  tail  to  her 
and  the  heirs  of  her  body,  the  son  lev- 
ies a  fine  and  dies,  and  then  the  mother 
dies ;  the  daughter  is  not  barred.      332 

12.  Grandfather  tenant  in  tail  is  disseised 
by  the  father,  who  levies  a  fine  and  dies, 
the  grandfather  dies,  the  son  is  barred. 

333 


13.  Tenant  in  tail  to  him  and  the  heirs 
males  of  his  body,  hath  three  sons,  the 
the  second  levies  a  fine  in  the  Ufe  of 
-the  father,  the  fti&er  dies,  the  eldest  is 
not  barred  ;but  if  the  elder  die  without 
issue,  living  the  second,  the  third  is  bar- 
red. 333,  334 

14  The  scope  of  4  H.  7  and  32  H.  8.  was 
to  bar  tsjl  as  much  as  fee  ample,  in 
case  of  privies.  334 

FORFEITURE. 
See  Righi  of  JkHon.    26  H.  8.  c.  la  33 
.      H.  a  c.  20. 

1.  The  estate  of  the  landis  notfbrfeited  by 
recusancy,  but  only  the  profits.     73, 74 

2.  If  the  defendant  bring  a  writ  of  error, 
quare,  whether  the  bail  be  not  forfeited, 
though  he  proceed  not  in  the  writ  of 
error.  116 

3.  A  copyhold  is  not  forfeited  for  ncm-pay- 
ment  of  unreasonable  fine.  138 

4.  A  copyhold  is  not  forfeited  for  non- 
payment of  a  rent,  or  reasimahle  fine, 
without  demand  of  the  person.  135 

5.  If  a  copyholder  demise  by  license,  and 
forfeit,  perhaps  the  lease  will  stand 
good  against  ttie  lord.  177,  quan 

6.  Forfeiture  of  an  obligation.  See  OW- 
galum. 

7.  W  here  a  trust  of  a  lease  for  years  will 
be  forfeitable  for  felony.  210 

8.  Statutes  which  give  forfeiture  of  body, 
extend  not  to  life.  270 

9.  Tenant  for  lifa  joins  with  the  remain- 
der in  tail,  in  a  feoffinent  by  deed,  it  is 
neither  forfeiture  nordiscontiuance.  278 

10.  Tenant  for  life  joins  in  a  fine  with  the 
reversioner,  no  forfeiture.  See  Fine*   8 

11.  How  of  ancient  time  the  goods  of 
clerks  indicted  came  to* be  foneitedby 
inquest  of  office  before  conviction.  Iro 

12.  The  coroner's  inquest  finding  a  flight 
is  final,  as  to  the  foneiture  of  goods,  and 
cannot  be  tried  again.  318 

FORMEDON  IN  REVERTER. 

1.  Brought  by  haron  and  ycme,  may  lay  the 
right  m  the^eme  onlv,  or  in  both.     1, 2 

2.  Brought  in  the  whole,  where  it  appears 
of  the  defendants  one -shewing  he  hath 
no  right  for  part,  must  abate.  279 

3.  The  writ  or  count  must  not  say  devtnit 
jus.  337 

FORMEDON  IN  REMAINDER. 

1.  Brought  by  the  son  after  the  particular 
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estate  ended,  and  eoncludiUff  pradiHo 
•^.JUio  et  hend.  B,  remanert  oAerU^  with- 
out shewingr  the  death  of  his  father,  is 
good,  though  varying  from  the  register. 

ol 

%  Brought  by  one  who  in  the  conclusion 
makes  himself  heir  to  all  that  were  in- 
heritable to  the  remainder,  is  ^ood, 
though  in  the  register  the  defendant 
only  makes  himsea  heir  to  him  to  whom 
the  remainder  was  first  limited.  51 

3.  The  writ  or  count  must  not  say  devt- 
nitjut,  337 

FORBIEDON  IN  DESCENDER. 

1.  Brought  by  haron  and  /erne,  must  lay 
the  right  in  ihefeme  only.  1 

3  If  iJBSue  in  tail  be  once  barred  by  war- 
ranty and  assets,  he  is  barred  for  ever, 
though  he  alien  the  assets.  40 

3.  May  be  good  though  it  vary  from  the 
rerater.  51 

4.  The  defendant  in  the  writ  must  not  fail 
to  make  himself  heir  to  all  that  were 
seised  according  to  the  register.         52 

5.  If  the  defendant  make  himself  heur  to 
all  that  were  inheritable,  this  though  it 
be  more  than  needs,  is  good.  51, 53 

6.  A  recovery  in  tiformMon  in  descender 
is  no  bar  in  a  mofidaneesUr.  94 

7.  Though  the  defendant  need  not  make 
himseff  heir  to  his  father,  if  he  were  not 
seised,  yet  he  must  make  mention  of 
him  in  his  pedigree,  because  he  is 
a  lineal  ancestor;  but  where  collat- 
eral issues  or  heirs  come  to  make  their 
pedigree,  there  needs  no  such  precise 
enumeration.  333 

6.  If  the  writ  or  count  be  devenii  /im,  in- 
stead of  deseendUjuBy  it  is  naught.    337 

FREEHOLD. 

1.  Cannot  be  granted  to  commence  tn /U- 
turo.  171 

2.  A  reversion  for  life  may  be  granted  to 
commence  injuhm.  ■    171 

GRANTS.    GRANTOR.    GRANTEE. 
See  Exception, 

1.  What  shall  be  a  sufficient  name  or  de- 
scription of  the  grantor  or  grantee,  to 
fdve  or  take  by.  32 

2.  If  the  tenant  in  tail,  and  his  son,  join  in 
a  grant  of  the  next  avoidance,  yet  it  is 
void  againt  the  son.  45 

3.  He  that  grants  common  auandocunque 
averia  swi  jecini  may  till  the  land,  or 


let  it  lie  fiesb,  and  the  grantee  hath  no 
remedy.  40 

4.  He  that  grants  the  office  of  keepet  of 
his  park,  or  steward  of  his  cour£i,may 
dispark  the  park,  or  release  his  rents 
or  services.  41 

5.  But  if  the  grant  were  rendering  rent, 
the  rent  will  be  discharged.  44 

6.  Yet  a  man  may  not  defeat  or  frustrate 
his  own  grant  by  his  own  act  41 

7.  Grantee  of  estovers  may  bring  an  as- 
size, though  the  Wood  be  grubbed  up, 

8.  Grantee  of  an  annuity,  till  he  be  pro- 
moted to  a  benefice  quam  duxerii  aeeep- 
tandum,  hath  election,  and  may  refuse 
forever.  40,41 

9.  The  nature  of  the  operation  of  a  grant 
of  one  thing  for  another.    41, 42  per  to-- 

tum^ 

10.  If  a  man  grant  an.  aanui^  pro  eofistZiby 
and  the  ^rrantee  refuse  at  one  time,  the 
grantor  is  discharged  fbr  ever.  41 

11.  If  a  man  ffrani  to  make  new  pales  for 
the  old,  and  the  old  are  detained,  he  is 
discharged  perhaps,  but  pro  Kae  vice^ 

4Siquare 

12.  Wheie  a  rent  charge  granted  in  fee» 
shall  not  charge  the  heir  at  a]l  in  annu- 
ity, nor  the  nantor  himself  longer  than 
during  his  life.  58 

13.  Where  the  lord  of  a  villain  in  gross 
may  grant  him  to  a  stranger,  who  nath 
seised  him,  but  not  confirm  the  state  of 
the  stianger ;  seetis,  of  any  other  tortious 
priseL  9d 

14.  Where  the  misnomer  of  a  corpora- 
tion in  any  ffrant  or  lease  made  by 
them  shall  defeat  the  grant,  and  where 
not  124, 125  Mr  Mum 

15.  Where  the  mis-recital  of  a  lease  in  a 
grant  of  reversion  expectant,  shall  not 
prejudice  the  grant  128,  129 

16.  Grant  of  an  annuity  or  warranty 
against  the  heirs  first,  omitting  the  an- 
cestor, void.  130 

17.  A  man  may  grant  or  give  that  which 
he  hath  not  actually,  but  potentially  ;se- 
ciM,  if  he  neither  have  it  actually  noi; 
potentially-.  .  132 

18.  If  the  lessor  grant  to  the  termor  all 
the  com  that  sbaU  be  growing  on  the 
land  at  the  end  of  the  term,  it  is  good. 

19.  A  mnt  by  a  parson  of  all  the  tithe 
wool  which  he  shall  have  next  year,  is 
good.  7&. 

20.  A  grant  in  the  affirmative  cannot  take 
away  a  precedent  power,  or  interest  173 

21.  The  grantee  of  the  trees  by  tenant  in 
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feennple  nay  fell  them  when  he  will ; 
but  he  cannot  dig  saw  pits,  or  square 
them  upon  the  i^ound,  without  special 
licence.  173^  174 

SU,  A  nfrant  to  /.  &  that  he  may  take  all 
the  trees  which  may  reasonably  be 
spared,  is  good,  because  it  is  executory. 

174 

33.  Where  a  grant  in  itself  uncertain  is 
good,  because  reducible  to  certainty,  by 
act  of  the  party,  or  act  of  the  law.     /6. 

34.  A  grant  that  hath  but  one  entire  sen- 
tence, may  be  overthrown  byj>artof  the 
same  sentence ;  seens,  where  it  bath  two 
disthict  clauses.  175 

35.  Where  that,  which  is  not  of  the  sub- 
stance of  the  grant  secundum  jus  futfu- 
rorfe,  is  yet  of  the  substance  of  it  Meutt- 
dumtuspositivum,  229 

96.  Where  the  general  words  of  a  grant 
will  not  give  ue  grantee  power  to  fell 
timber.  334 

97.  The  grant  of  a  thing  carries  all  things 
included,  without  which  the  thing  grant- 
ed cannot  be  had,  and  how  the  rule  is 
to  be  understood.  i6. 

96.  The  grantee  of  fish  in  a  pond,  hath 
liberty  to  take  them  with  nets,  but  can- 
not cut  the  banks.  lb, 

99.  A  right  is  not  transferable  by  grant 

141 

30.  How  far  the  law  respects  the  inten- 
tion of  the  partiesof  the  grant    154, 

216,  &S,  303, 304 

31.  A  grant  of  all  the  wool  which  shall 
glow  upon  the  sheep  that  the  ghintor 
ftdl  bay,  is  void.  132 

32.  The  grant  of  an  office  of  learning  to  a 
man  utterly  insufficient,  is  void,  though 
granted  to  him  and  his  assigns,  or  to 
be  exercised  by  his  sufficient  deputy. 

33.  The  office  of  steward  of  courts,  being 
full,  cannot  be  granted  to  any  other,  but 
by  the  king,  and  by  him  only  per  verba 
dejutun,  150, 151 

34.  By  what  name  a  patronage  is  granted. 

152 

35.  The  offices  in  the  gift  of  the  chief  jus- 
tice are  not  grantaUe  for  less  than  for 
his  life.  153 

36.  A  title  of  lapse  is  not  grantable  before 
or  after  it  falls,  being  an  office  of  trust 

154 

37.  Where  the  premises  of  a  grant  may 
be  corrected  or  explained  in  the  same, 
or  by  a  distinct  sentence.  169, 170, 171 

38.  If  lessee  for  years  grant  his  term  to 
commence  after  his  death,  the  grant  is 
▼wd.  171, 174 


39.  A  grant  of  kads  to  two,  €t  JuBrtdi- 
bus,  void.  174 

40.  Where  a  grant  is  general,  a  subse- 
euent  mistake  or  mis-recital  will  preju- 
dice it ;  jecta,  where  the  grant  b  of  par- 
ticnlars  sufficiently  once   ascertained. 

171, 175 

41.  It  is  not  material  in  what  order  the 
recitals  be  placed,  whether  the  true  or 
fi&lse  part  of  them  precede.  171 

43.  Where  the  grant  is  of  a  particular 
thing  certain,  a  nustake  in  the  same 
sentence,  though  it  cannot  frustrate, 
may  diminish  it  A. 

43.  Where  a  grant,  with  a  scQUd^  must 
neither  diminish  nor  increase  any  part 
of  the  premises.  173 

44.  If  tenant  in  fee  sio^e  grant  the  trees, 
they  vest  presently  m  ue  grantee,  as 
chattels.  173 

45.  The  words  of  a  grant  shall  be  oonrtru- 
ed  according  to  a  reasonable  and  easy 
sense,  and  not  strained  to  things  un- 
likely and  unusual.  303,301 

46.  Where  a  general  grant  may  be  re- 
strained unto  particulws.  276 

47.  Ifthe  king  grant  6ofiae<efitiifla  nflogo- 
lsr.inZ>.to/.5.,and/.l>.the  granteeof 
ike  next  avoidance  to  the  church  D.  be 
out-lawed,  /.  S,  shall  have*this  avoid- 
ance, whereooever  the  deed  was.      303 

GRANTS  BY  THE  KING. 

See  JVbn  ObskaOe.    Pardon,     31  H.  8  c 

15.    Prerogative. 

1.  What  shall  be  a  good  grant  for  the 
king,  to  enable  a  town  to  choose  bur- 
cresses  for  parliament  14 

3.  If  the  king  grant  conusance  of  pleas, 
the  grantee  shall  not  hold  plea  of  any 
new  action  created  by  statute  ;  other- 
wise it  is  of  an  old  action  given  in  a 
new  case  48 

3.  The  king  cannot  grant  to  hold  a  court 
of  e<]uity,  though  be  may  grant  tenere 
piaeUa ;  for  the  dispensation  of  equi^  is 
a  special  trust  committed  to  the  king, 
and  not  by  him  to  be  committed  to  ai^ 
other.  €3 

4.  If  the  king  grant  cognizance  of  pleas 
to  be  held  ^fore  the  steward  of  the 
ffrantee,  it  is  good  enough,  though  with 
uie  clause  licet  grantee  fiterit  pars.     87 

5.  The  king  may  grant  a  manor,  except- 
ing the  courts,  though  they  be  insepa- 

6.  The  king  grants  a  manor,  the  advow- 
son  appendant  will  not  pass  without 
special  words.  137 


Indbx. 


56d 


7.  The  king  may  grant  a  thing  in  action  deed  of  tentl\  of  May  be  not  enrolled  till 
with  express  mention  of  it,  but  not  oth-  the  twentysixth  of  July,  five  days  after 
erwise.                                              140  the  king's  prant,  yet  it  is  good.        5221 

8.  The  king  grants  all  fines,  issues,  and  S5.  If  the  king  grant  ex  mero  inortUf  and 
amerciaments  *,  this  extends  not  to  such  in  consideration,  &c.  the  law  looks  only 
as  grow  upon  suit  or  offences  by  new  upon  the  express  consideration,  and  re- 
statutes.                                              188  jects  the  other  words,  as  elaunUiB  deri- 

9/  The  king  cannot  grant  by  charter  any  corum.                                               2S£i 

penal  law.                                   155,183  26.  What  kind  of  considerations  may  be 

10.  The  kin?  cannot  grant  the  office  of  false,  yet  the  king's  ^raqt  good.         lb. 

steward  ofcourts,  heme  full,  to  any  oth-  27.  A  consideration  void  ii^  part,  is  void  in 

er,  unless  by  verba  dejuturo  quanio  va-  all.                                                      226 

caverit.                                       150, 151  28.  If  the  king  grant  lands  to  bar&n  and 


1 1.  The  king  cannot  grant  the  office  of  cus- 
/o^rohi/orum,  or  chief  justice,  to  two.  153 

12.  The  king  cannot  grant  a  lapse,  before 
or  after  it  falls ;  it  is  an  office  of  trust.  154 

13.  The  king  cannot ^rant  to  an  intruder 
upon  the  possessions  of  a  lunatick,  or 


yme,  and  the  heirs  of  the  baron,  in  con- 
sideration of  a  former  grant  made  by 
baron  and /eme,  where  the ycm«  had  an 
estate  for  life,  the  king's  grant  is  void, 
because  the  grant  of  the  feme  to  the 
king  is  null  and  void. 


ideot,  that  he  will  not  meddle  with  29.  iSecu^,  if  the/erne  had  no  estate  at  all, 
them ;  it  is  contrary  to  justice  and  to  his  nor  title  of  dower.  223,  in  margine 
office.  155  30.  And  9tcus  fortasn,  if  the  grant  of  the 


14.  One  usurps  upon  the  king's  lapse,  tlie 
king  cannot  grant,  he  will  not  remove 
his  clerk ;  it  is  contrary  to  his  trust,  and 
a  wiong  to  the  pat-ron.  lb. 

J5.  If  the  king  being  guardian  grant  the 
lands  in  fee,  it  Is  void.  lb. 


feme  were  only  defeasible. 


223 


fet> 
31.  Where,  though  the  king  be  deceived 
in  his  intent  mental,  yet  irbe  be  not  de- 
ceived in  his  final  intent,  or  in  the  ex- 
press legal  intent,  his  grant  will  be 
good.  lb. 


16.  The  grant  of  the  king  referring  to  a  32.  Where,  though  tlie  king  be  not  de 


thing  not  ii%  being,  or  void,  is  void  also. 
.  *  100,16! 

17.  If  tlie  king  grant  the  lands  and  under- 
woods expressly,  excepixe  omnihua  gfos- 
ais  athoribue  boscia  et  maremiis,  as  to  the 
under-woods  the  exception  is  void,  but 
it  extends  to  timber  only.  170 

18.  The  king  may  grant  a  manor  adeo  pie- 
ne,  excepting  the  advowson.  lb. 

19.  A  lease  made  to  Mk^feme  and  two  of 
her  sons,  for  life,  in  consideration  of  a 
surrender  by  her  and  her  husband,  of  a 
former  estate  for  life,  void.       203, 204 

20.  A  lease  for  life  made  by  the  king  in 
consideration  of  the  surrender  of  a  void 
lease,  or  a  conditional  surrender,  is  void. 

204 

21.  A  lease  made  in  consideration  of  a 
former    lease    surrendered,    is    good, 


ceived  in  fiust,  yet  if  it  appear  he  was 
deceived  in  the  law,  or  erred  in  his 
judgment,  to  his  prejudice,  thegrant 
wilfbe  void,  and  why.  223, 224 

33.  Where  the  defects  of  form  will  not  vi- 
tiate the  grant  of  a  subject,  because 
they  are  only  prerogative  forms.     2^, 

230 

34.  The  king  giants  lands,  reciting  them 
to  come  to  him  by  attainder,  &c.,  or  to 
be  worth  twenty  pounds  per  annum, 
and  they  came  by  purchase,  or  are 
worth  forty  pounds,  it  is  void.  230 

35.  A  grant  by  the  king,  pro  erecHone  col- 
legiif  or  ad  effedum,  makes  a  condition. 

231 

36.  King  grants  all  his  lands  or  tenements 
in  D.  without  mention  of  quantity  or 
quality,  it  is  good.  lb. 


though  there  be  no  actual  surrender,  be-  37.  Nothing  of  prerogative  passes  [in  the 

._.._^     *U<k     ..<..«>A>^*a.nA A     Id     A    artmmarxAam  «n  1»ir«<v*a  rrvnnf    witVtrkiif  avrkVAoa   anil    #lAtav_ 


cause  the  acceptance  is  a  surrender  in 
law.  lb. 

22.  Where  the  king  may  erect  a  corpora- 
tion,   and  make  ordinances  for  them. 

210,211 

23.  Where  the  king  erecting  a  corpora- 
tion, doth  include  a  power  to  make  by 
laws.  211 

24.  If  the  king  grant  lands  twentyfirst  Ju- 
ly, in  consideration  of  a  grant  made  to 
him  the  tenth  of  May  before,  and  the 


king's  grant,  without  express  and  deter- 
minate words.  243, 244 

38.  Where  the  king's  grant  shall  be  so 
construed,  that  all  the  words  may  take 
effect.  302, 303 

39.  The  king  grants  an  advowson  in  gross, 
as  appendant,  nothing  passes.  3"^ 

40.  The  king  grants  a  manor  escheated  in 
tarn  amplis  modo  et  forma,  the  advow- 
son appendant  passes  without  naming. 
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41.  If  the  kiag  have  one  or  more  avoidan- 
ces of  anadvowson,  as  in  gross,  and  the 
reversion  in  fee,  as  appendant,  and  then 
grant  the  advowson  as  appendant,  no 
more  of  that  advowson  passes  than  was 
appendant.  323 

42.  if  the  king  grant  the  manor  of  D.  in  D. 
no  more  passes  than  was  in  Z>.  lb, 

HABENDUM. 

1.  A  man  grants  one  thing  in  the  premis- 
es, hahmd.  una  cum  another  thing, 
which  is  neither  part  of  it,  nor  appen- 
dant to  it ;  that  mentioned  in  the  Aolen- 
dum  will  not  pass.  161 

2.  The  habend.  may  alter,  abridge,  or 
frustrate  that  which  is  expressed  in  the 
premises.  170, 171 

3.  Lands  given  to  A,  and  B.,  habend*  to  •^. 
for  life,  and  after  his  decease  to  jB.,  is  a 
good  habend,  172 

4.  Lands  to  two,  habend.  one  moiety  to 
one,  the  other  to  the  other,  good.      76. 

5.  A  grant  of  the  manor  of  Z).  to  or  by  the 
king,  hab.  eum  Sale^  is  void  for  ;S>.       23 

6.  The  estate  may  be  limited  before  the 
hab,^  but  it  is  properly  the  office  of  tlie 
hab.  275 

7.  An  estate  limited  by  the  habend,  to  one 
not  party  to  the  deed,  void  b^  way  of 
estate,  may  be  good  by  way  of  remain- 
der. 313,  314 

8.  A  lease  to  A.  habendum  etpnedieta  A,  ei 

B,  ac  ^ibusdam  C,  et  D.pro  iermino  vi- 
Ub  eoramy  et  aUerivs  eorum  successive 
dnttius  vivenHum,  cannot  be  good  to  B. 

C,  D.  by  way  of  joint  remainder,  because 
of  the  word  successive,  nor  by  way  of  suc- 
cession, because  of  the  uncertainty,  who 
shall  take  first.  313 

HEIR* 

1.  The  several  sense?  and  acceptations  of 
the  word.  31 

2.  He  that  taketh  as  heir,  male  or  female, 
by  descent,  must  be  heir,  and  also  male 
or  female,  to  have  both  words  verified  in 
him.  31,33 

3.  Warranties  and  estoppels  descend  up- 
on the  heir  general,  and  not  upon  the 
heir  in  gavel  kind,  borough  English,  or 
hy  passessio  frairis,  31 

4.  The  heir  crenerai  shall  take  gavelkind, 
or  borough  English  lands,  Uiat  go  by 
way  of  purchase,  though  he  cannot  take 
them  by  descent.  Jb. 

5.  The  difference  between  the'  charge  of 
the  heir  upon  a  warranty,  and  upon  an 
obligation.  25 


Gc  The  heir  of  him  that  dies  in  exccntioD 
is  no  farther  chargeable.  52  and  56,  usq. 

7.  If  one  grant  in  rent  charge  witboot  say- 
ing pro  se  et  haredibus,  Ihe  heir  of  the 
grantor  is  not  chargeable  in  •  writ  of 
annuity.  58 

8.  How  the  heir  may  be  said  to  be  eadem 
persona  eum  anlecessore.  130 

9.  A  reservation  to  the  heir,  first  omit- 
tinor  the  ancestors,  good.  lb, 

10.  The  grant  of  an  annuity  or  warranty 
against  the  heir  first,  omitting  the  an- 
cestor, void.  lb, 

11.  A  covenant  by  the  ancestor  that  the 
heir  shall  stand  seized,  void.  313 

12.  The  heir  shall  not  have  the  emble- 
ments sowed  by  the  ancestor.  132.  Em- 
blements, 2 

13.  Debt  brought  against  the  heir  who 
aliens  the  assets,  and  then  a  new  writ  is 
brought  byjaumies,  accounts ;  quare  if 
the  benr  be  chargeable  in  reelect  of  the 
assets,  at  the  time  of  the  first  writ  pur- 
chased. 248 

14.  Where  the  heir  shall  take  by  way  of 
remainder,  because  he  cannot  take  pos- 
session. 314 

15.  The  difference  between  lineal  and  cot- 
lateral  heirs  as  to  makvig  their  pedi- 
gree, and  being  barred  by  fines  or  at- 
tainders. 333,  334 

HERIOT. 

1.  Bv  law  is  optimum  isnimaL  60 

2.  The  lord  if^he  will  may  take  the  worst 

R, 

3.  If  the  lord  avow  now  generally  for  a 
heriot,  without  showing  what  the  heriot 
should  be,  whether  beaet  or  other  thing, 
it  is  insufficient  176 

HIGH  COMISSfON  COURT. 

1.  May  examine  incestuous  marriages, 
and  enjoin  penance  for  them.  181 

2.  Though  there  be  cause  ibr  a  divorce  a 
vinctdo  matrimonii,  yet  they  may  di- 
vorce the  parties  only  a  mensa  et  Ihoro, 

171 

-^    HUSBAND  AND  WIFEL 
See  Baron  and  Fttne, 

INDEBIPTITATE  NOMINIS; 

1.  Where  it  will  lie,  and  where  not     330 

331 
JEOFAILS. 
See  32  H.  8.  c.  18.  EL  c.  14.  Bepleader. 
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1.  In  debt  for  tent,  the  lessee  pleiided 
that  the  lord  intravii^  which  is  insuffi- 
cient, but  issue  joined  upon  it,  the  de- 
fendant had  a  verdict,  and  therefore 
judgment  326 

S.  John  brings  an  action  of  debt  upon  a 
|ienal  statute  torn  oiuifii,the  defendant 
pleads  fion  debet  Jonanni^  where  it  ought 
to  have  been  dieto  domini  regi  tt  Jokan- 
fii,  and  after  a  verdict,  the  court  allowed 

^  the  exception,  because  the  statute  of 
jeofails  excepts  penal  statutes.  SSd 

3.  A  declaration  in  a  trover  and  conver- 
sion, with  blanks  for  the  day  and  year  of 
losinff,  finding  and  conversion,  when  it 
is  ai&d.  76 

4.  If  the  defendant  justifjr  bjr  force  of  a 
custom,  and  the  plaintiff  join  issue  de 
if^uria  9ua  propria  absque  Udicauaa^ 
this  IS  unfonnal,  but  holpen  after  a  ver- 
dict lb. 

5.  Want  of  pledges  are  not  holpen.      101 
6L  If  issue  be  joined  upon  a  thing  which 

eitlier  is  in  law  not  possible,  or  not  issu- 
able, die  verdict  upon  it  is  against  law, 
and  not  holpen.  11^  113,  6w. 

7.  Secus  if  only  part  of  the  issue  be  impos- 
sible. 117 

6.  If  the  issue  as  it  is  joined  be  uncertain 
and  confused,  yet  a  verdict  upon  it  will 
help  it  113 

9.  If  issue  be  ioined  upon  detinue  of  char- 
ters pleaded  by  the  feoffee  in  bar  of  dow- 
er, quart  if  it  be  aided  by  verdict    lb. 

10.  Verdict  upon  an  issue  larger  than 
needs,  makes  it  good  enough.  119 

11.  Verdict  in  the  debet  €t  Minety  where 
it  ought  to  be  in  the  detinet  only,  is  not 
aide£  272, 282 

12.  Want  of  a  bill  is  aidei,  though  the 
words  be  want  of  an  original.   130,  2(>4, 

281,282 

13.  if  issue  be  joined  upon  the  novel  as- 
signment, and  a  verdict,  though  the  de- 
claration assign  no  place  at  all,  it  is  hol- 
pen. 176 

14.  If  the  defendant  justify  as  to  the  batte- 
ry, and  say  nothing  to  the  wounding, 
and  obtain  a  verdict,  yet  he  shall  have 
judgment,  for  as  to  the  wounding  it  is 
but  discontinuance,  which  is    holpen. 

187 

15.  If  issue  be  joined  upon  an  award  of 
presentment,  and  it  oe  found  for  the 

filaintiff,  now  if  the  plaintiff  have  not  al- 
eged  a  breach  or  a  Refusal  (yet  such  a 
breach  may  not  be  traversable)  he  can 
have  no  judgment,  notwithstanding  the 
statute  of  jeofails.  197,  198, 233 

16.  A  writ  contains  an  ejeeUaneJirma,  and 
traverse  of  assault  and  battery,  and  a 


verdict  is  obtained,  quart  if  it  be  hol- 
pen. 249 

17.  If  the  writ  of  traverse  be  against  three, 
and  the  count  a^nst  two,  without  a  st- 
mul  cum,  it  is  aided  after  verdict  as  no 
original.  251 

18.  [f  by  the  plaintiff's  own  shewing  it 
appear  he  hath  no  cause  of  action  for 
part,  the  writ,  which  ought  to  have 
abated,  is  holpen  after  verdict.     281, 

282 

19.  Faults  that  are  curable  are  as  well 
aided  where  they  appear  by  confession, 
as  otherwise.  283 

20.  Where,  and  what  variance  from  the 
register  is  aided,  and  what  not        282 

21.  A  verdict  between  the  defendant  and 
vouchee  was  within  32  H.  8.  c.         281 

IMPLICATION  AND  INTENDMENT. 

1.  Where  it  shall  supply  the  want  of  an 
averment  in  a  declal-ation.  4 

2.  Where  it  shall  be  sufficient  to  make  an 
estate  pass  by  devise.  30,  33 

3.  Where  it  shall  supply  the  defect  of  a 
writ  51 

4.  Where  it  shall  supply  the  defect  of  a 
verdict  55,56,96,312 

5.  Where  it  supplies  the  defect  of  an  offi- 
cer. 88,  73 

6.  Where  it  shall  not  supply  the  defect  of 
the  plea.  *W 

INCIDENTS. 

1.  The  incident  possibility  of  the  widow's 
estate  stands  as  long  as  the  husband's 
customary  estate.  181 

2.  The  collateral  incidents  to  estates  will 
nor  extend  to  copyholders,  without  a 
special  custom.  215, 216 

INDICTMENT. 

1.  When  an  alien  friend  is  indicted  of 
high  treason,  how  the  indictment  shall 
conclude.  27 

INFANT, 
Vide  W.  2.  c.  5. 

1.  If  an  infant  deliver  money  with  his  own 
hand,  it  is  but  voidable,  and  to  be  recov- 
ered by  action  of  account  77 

2.  Infant  more  favored  at  common  law 
than  Kfeme  covert,  and  why.  95 

3.  If  an  infant  fail  of  a  record  in  assize, 
he  is  no  disseisor  within  W.  2.  c.  21. 

95,96 

4.  A  devise  by  an  infant  to  charitable  uses 
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ia  nAt  aided  by  43  Eliz.  c*  as  a  limita- 
tion or  appointment  196 

5.  An  infant  may  suffer  a  common  recove- 
ry at  the  discretion  of  the  court.        190 

6.  An  infant  in  ventre  sa  mere  may  be 
vouched.  222 

7.  An  infant  levies  a  fine  to  the  king,  and 
declares  the  use  of  it  by  his  deed ;  he  is 
bound.  224 

8.  The  several  ages  of  an  infant  how  es- 
teemed. 224,  5 

9.  Where  the  custom,  that  an  infant  may 
make  a  feoffment,  shall  be  good,  and 
where  not.  225 

10.  The  law  which  allows  a  fine  levied  by 
an  infant,  allows  him  likewise  to  declare 
the  uses  by  hia  deed.  234 

11.  An  infant  shall  not  have  his  age  in  a 
writ  of  partition  brought  upon  the  stat- 
ute. 179 

12.  An  infant  cannot  be  a  juror.  325 

13.  An  infant  being  tenant  in  a  writ  of 
right,  prays  his  age,  the  defendant  re- 
plies that  he  was  seised  till  the  tenant 
disseised  liim,  and  traverses  the  de- 
scent 266 

14.  Infant  en  ventre  sa  mere^  how  respect- 
ed. .  240 

INFORMATION. 
See  31  Eliz.  c.  5. 

1.  Two  informations  cannot  be  exhibited 
by  one  man  for  the  same  offence.     209 

2.  Where  two  several  persons  exhibit 
several  informations  against  the  same 
person  in  the  same  day,  upon  the  same 
statute,  and  for  the  same  offence,  both 
shall  be  barred.  128 

3.  Information  upon  28  Eliz.  for  recusan- 
cy, may  be  in  the  court  of  common 
pleas.  205 

4.  The  informer  must  conclude  with  a  de- 
mand, and  if  that  demand  be  uncertain 
or  insufficient,  the  information  is  insuffi- 
cient 245 

5.  Where  an  information  of  forgery  of  a 
lease  needs  but  mention  one  particular, 
and  leave  the  rest  general,  and  where 
not  272 

6.  Where  the  mentioning  of  the  particu- 
lars shall  vitiate  the  whole  information 
of  forgery,  if  any  one  of  them  be  un- 

INNUENDO. 
See  Actum  ujxm  the  Case  for  Slander.  1, 
2,  3. 

1.  Innuendo  shall  not  enlarge  or  ascertain 


the  persons  or  matter  of  action. 

3,3,6,45,268 

INQUISITION. 
See  OJUce.    Remitter. 

1.  The  inquisition  doth  but  find  the  king^s 
title,  not  give  it ;  and  though  delay  be 
used  in  the  finding  of  it,  the  king  shall 
not  be  prejudiced.  347 

INROLLMENT. 
See  Bargain  and  Sate.     Beeogmganee. 

1.  How  the  inroUment  of  a  deed  to  the 
'king  shall  relate,  so  as  to  make  a  good 
consideration,  and  to  avoid  incum- 
brances. 221, 222 

2.  A  grant  to  the  king  doth  not  take  ef- 
fect by,  or  from,  Sie  enrollment,  but 
from  the  first  act,  and  must  be  pleaded 
accordingly.    •  222 

INSTANT. 
See  Construction  of  Ijow. 

INSTITUTION  AND  INDUCTION. 

1.  The  church  is  full  by  induction.        15 

2.  Induction  is  a  temporal  act,  and  triable 
in  tlie  temporal  courts.  15 

3.  Institution  cannot  be  questifmed  in  the 
spiritual  court  after  induction.  15 

4.  Bishop  or  archbishop  may  grant  a  war- 
rant for  induction  out  of  their  diocess. 

16. 

5.  Institution  may  be  upon  condition  by 
the  pope,  according  to  the  gloaa.      145 

6.  Or  for  a  time.  53 

7.  Institution^  and  induction  of  a  mere 
layman  is  not  a  nullity.-  149 

8.  Institution  for  eififhteen  months  without 
induction  will  male  a  sufficient  plcaarty 
against  the  king,  to  prevent  a  lapse.  150 

9.  Upon  a  direct  patronage  in  the  king, 
there  can  be  no  plenarty  against  him 
without  induction.  154 

10.  The  king  may  revoke  his  presentation 
before  induction,  not  after.  220 

]  1.  Where  and  to  what  intents  a  wrongful 
collation  bv  the  bishop  may  be  said  to 
make  a  full  incumbent,  though  the  pat- 
ron be  not  out  of  possession,  and  to 
what  not  302 

INTERMARRIAGE. 
See  Baron  and  Feme. 

INTENDMENT. 
See  Conttructian  qf  Lmo. 
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INTESTATE. 

See  tadtiwiMtroioT, 

JOINTURE, 

1.  Where  a  woman  cannot  accept  of  a 
jointure  made  during  corerture,  but 
mast  of  necessity  be  in  of  another  es- 
tate by  remitter.  71 

3.  How  the  acceptance  or  refUsal  of  a 
jointure  comes  properly  in  issue.  17, 104 

3.  A  fine  to  the  use  of  a  stranger  for  life, 
the  remainder  to  his  wife  for  a  jointure, 
is  no  good  jointure,  though  the  stranger 
die  before  the  husband.  151 

4.  Cannot  be  made  for  the  lifb  of  another. 

153 

JOURNIE9  ACCOUNTS. 
See  Heir.  13. 

JOINTENANTS. 
See  C<m9trucUan  of  Law. 
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1 


Bitron  and/bfie  and  a  third  person  pur- 
chase jointly,  the  haron  aliens  the 
whole,  he  and  bis  wife  die,  the  third 
person  surviving  shall  have  an  assise  of 
all.  •  3 

3.  If  they  make  partition,  the  warranty 
annexed  to  their  estates  is  destroyed  at 
common  law.  25 

3.  If  warranty  be  to  them  and  their  as- 
signs, the  assignment  must  also  be  joint. 

lb. 

4.  Jointenant  cannot  be  disseised  by  his 
fellow  without  an  actual  oueter.        120 

5.  If  twenty  acres  be  granted  to  two,  eci- 
lieei  ten  acres  to  one,  and  ten  to  the 
other,  the  seUieet  is  void,  and  they  are 
still  jointenants.  ]  72 

6.  Where  joint  defendants  may  sever  in 
their  pleas,  and  where  not. 

244, 265, 249, 250 


See  Evidence^ 


ISSUE. 
JtofaUa.  Repleader. 


Tra- 


1.  How  it  comes  to  be  joined  upon  de- 
mand of  the  rent.  8 

2.  Joined  upon  one  point  will  help  the  in- 
sufficient pleading  of  the  point  collater- 

3.  If  when  the  house  is  down  an  assise  be 
brought  for  estovers  appendant,  the 
tenant  may  plead  the  grand  issue  nul 
Uni.  n%d  disaeiain,  and  give  the  special 
matter  in  evidence.         39.  in  marpne. 

4.  Where  it  may  be  joined  in  the  disjunc- 
tive. .  49 


5.  If  tlM  piaifititf  lAke.  iisiie  upon  a  plea 
in  bar.  Which  is  no  bar,  atf  acceptance  < 
of  a  new  bond  in  satisfacti&ii  df  thd 
former,  and  be  non^ued,  and  a  verdict 
pass  against  him,  qwarty  whether  he 
shall  have  judgment  notwithstanding,  as 
upon  confession.  69 

&  When  modo  et  forma  in  the  issue  is  not 
material,  73 

7.  When  a  justification  is  made  by  force 
of  a  custom,  the  best  form  of  joining 
issue  is  to  traverse  the  custom  particu- 
larly,^ and  not  the  cause  generally  by 
de  ir^jwia  eua  propria  absque  tali  eauea. 

76 

6.  If  issue  or  demurrer  be  joined  upon 
the  plea  plus  darrein  eonhntuzticc,  this 
is  a  waiver  of  the  first  plea,  if  it  were 
to  issue,  not  so  if  it  were  a  demurrer. 

81 

9.  The  form  of  joining  issue  for  trial  of  a 
custom  in  hondon.  85,  87 

10.  General  issues  need  no  inducement  in 
pleading.  103 

11.  How  it  comes  to  be  joined  upon  the 
refusal  or  acceptance  of  a  jointure. 

71, 104 

12.  May  be  joined  upon  the  traverse.  104 

13.  The  substance  of  the  issue  must  only 
be  traversed.  105,  106 

14.  Where  only  the  substance  of  the 
issue  is  found,  it  is  good.    See  Verdict, 

4 

15.  The  reason  why  the  general  issue  is 
always  pressed,  where  it  may  be  had. 

127 

16.  The  form  of  proceeding  when  an  issue 
is  joined,  triable  in  the  county  palatine 
of  Durham.  138,  139 

17.  Where  the  waiving  the  general  issue 
is  disadvantageous  in  pleaaing. 

103,  104, 166 

18.  Where,  and  in  what  actions  the  join- 
ing issue  upon  the  issue  tendered  shall 
greatly  endanger  the  plaintiff*.  196,  199 

19.  Where  issue  is  well  joined  upon  a 
traverse,  seeming  larger  than  the  plea, 

11 

20.  AtZ  debet  is  a  good  issue  in  debt  upon 
2  E.  6.  for  tythes.  218 

JUDGES  oa  JUSTICES. 

1.  Several  judges  may,  out  of  term  time, 
take  a  recognisance  in  any  part  of  Eng- 
land. 196 

2.  Megaia  et  probata  to  the  judge  and 
jury,  how  they  differ.  227 

JUDGMENT. 
See  Error.    False  Judgment. 
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If  the  lemee  of  tenant  in  common  brinff 
for  the  whole  land, 


.  an 
yet  Ee  shall  have  judgment  fbt  that  {lart 
which  belonged  to  the  lessor.  120 

2.  When  judgment  is  given  against  baron 
nndfeme,  for  words  spoken  07  the yeme, 
both  must  be  in  miserteordia,  127 

3.  Where  judgment  in  a  quart  impedU 
shall  be  to  award  a  writ  to  the  king. 

118,119,12^127 

4.  Where  several  informers  shaU  be  both 
barred,  for  want  of  precedency  to  attach 
the  suit  in  either,  and  the  court  so  in^ 
veigled,  it  can  give  judgment  for  neith- 
er. 128.  Informaium.  2 

5.  If  after  action  brought  against  baron 
had  feme  the  feme,  die,  (though  it  be  af- 
ter verdict,)  no  judgment  can  be  given. 

129 

6.  The  form  of  a  judgment  in  a  quodper- 
miUat^  in  special  cases.  131 

7.  Where  judgment  may  be  given  in  the 
exchequer,  u^n  the  trial  of  an  issue 
joined  there  m  the  county  palatine  of 
jDurbam,  and  a  certificate  from  thence. 

138,139 
B.  In  a  bill  of  debt  the  plaintiff  declares 
of  three  bonds,  the  jury  find  that  one 
bond  was  not  yet  due,  and  assess  dam- 
ages and  costs  entire,  yet  upon  releas- 
ing of  the  damages  and  costs,  the 
plaintiff  may  have  judgment  for  the 
other  two  bonds ;  quare,  if  it  had  been 
by  original.  178 

9.  Where  in  debt  the  judgment  may  be  to 
be  barred  for  part,  and  to  recover  part 

206,207 

10.  If  an  executor  plead  fUinmetd  admin- 
isUr,  and  after  relinquish  the  issue,  and 
confess  the  action,  the  judgment  shall 
only  be  de  bonis  tesialoris.  178 

11.  In  an  action  for  rescue  of  a  debtor, 
i^hich  may  be  either  rt  et  armis,  or  upon 
the  case,  or  general,  and  applied  to 
either,  the  judgment  must  precisely  fol- 
low the  original,  and  be  suitable  to  it 

180 
.12.  Judgment  against  an  executor  in  cov- 
enant broken  by  himself  must  be  de 
bonis  testatoris.  188,  283 

13.  In  audiia  querela  is  to  be  discharged 
of  executions.  2 

14.  In  ejecHone  fmuB  is  to  recover  the 
term  and  damages.  5 

15.  And  may  be  so  given,  though  the  les- 
sor, being  seised  in  right  of  his  wife, 
die  before.  75, 

16.  May  be  given  for  damages  onlyj 
where  the  term  is  expired.  ^£B 

17.  May  be  reversed  for  part,  and  stand 


good  for  the  rest,  vdien  damages  be 
several,  though  costs  be  entire.  5 

18.  Shall  not  be  arrested  for  mispleading 
a  point  collateral  to  the  issue.  8 

19.  Shall  be  arrested  after  verdict,  if  it 
appear  to  the  court  that  the  plaintiff  had 
no  cause  of  action.  14, 128, 199 

20.  Shall  not  be  given  for  the  plaintiff 
upon  an  insufficient  bar,  if  the  replica- 
tion be  insufficient  too,  and  show  no 
title.  14, 128 

21.  In  a  warrantia  c^orte,  binds  the  land 
from  the  tegU  of  the  writ.  22 

22.  Upon  voucher,  binds  the  lands  only 
from  the  time  of  the  voucher.  fa 

523.  In  a  wnrranHa  charter  writ  of  •Mwne, 
or  dower,  where  the  heir  pleads  detinue 
of  charters,  may  be  given  presently 
with  a  eessel  exeeutio,  ^ 

24.  In  an  assise  for  estovers  may  be  given 
to  recover  seisin  and  damages,  tlK>uffh 
the  wood  be  grubbed  up.  43 

25.  In  a  writ  of  ravishment  of  ward, 
though  the  verdict  be  conditional,  yet 
the  judgment  cannot  be  so,  but  the 
plaintiff  must  make  election  presently. 

58 

26.  In  a  replevin,  for  the  avowant,  is  not 
to  recover  the  rent,  but  to  have  the  beast 
restored  as  ti  lawful  distress,  and  not  to 
be  replevied.  6 

27.  In  an  action  of  debt  for  an  hundred 
pounds,  if  the  plaintiff  declare  part  for 
rent,  and  part  tor  penalty,  the  judgment 
may  be  likewise  dividea,  part  for  him, 
and  part  against  him.  82 

28.  May  be  reversed  quoad  adjudieaUon- 
tm,  executionis,  only  upon  the  degU,   90 

29.  In  an  avowry,  part  for  rent,  part  for 
penalhr,  the  judgment  of  return  maybe, 
though  but  part  be  for  the  avowant,  and 
the  other  against  him.  133 

30.  The  form  of  entry  of  a  judgment  in  a 
ravishment  of  ward  against  hfeme  eo- 
vertf  and  others,  where  the  baron  was 
found  not  guilty.  101 

31.  The  judgment  in  a  ravishment  of 
ward  may  be  conditional.  99, 100 

32.  Where  a  writ  of  deceit  and  error  may 
both  lie  upon  one  judgment  218 

33.  Where  judgment  is  obtained  a^rainst 
one  defendant  in  trover,  and  after  judg- 
ment there  is  a  nolle  prosequi  against 
the  others,  what  the  consequence  of  it 
is.  70 

34.  Where  Ihe  jude^ment  in  a  quare  tm- 
pedit,  &c.  shall  be  to  have  a  writ 
to  the  bishop,  notwithstanding  the 
church  seem  to  be  full  of  record.  193, 194 

35.  The  form  of  (he  judgment  may  still  be 
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kept  where  the  court  sees  there  can  be 
no  fruit  of  it  194 

36.  Where  and  in  what  costs  a  man  may 
have  judgment,  without  convicting  the 
defendant  of  a  wron^.  196, 199 

97.  If  a  writ  be  brought,  containing  both 
an  aedione  frmm  and  a  traverse  of  as- 
sault and  battery,  qaatrt^  if  any  judff. 
ment  may  be  given  afterirerdict.      349 

38.  Burning  in  the  hand  is  no  part  of  the 
judgment  in  an  ^>peal.  294 

39.  I&w  the  law  stands  at  this  day  as  to 
the  burning  in  the  hand  of  clerks  in 
orders.  76. 

JURISDICTION. 
See  CbuWf.    ProkSbUum. 

1.  The  spiritnal  and  temporal  is  bounded 
by  the  Icin^.  17 

2.  A  cause  judged  by  the  court  that  hath 
no  iurisdiction  of  the  cause, 'is  utterly 
Toid,  el  coram  nonjudiee.  56 

3.  A  precept  to  arrest  from  an  illegal 
court,  will  not  save  the  officer  from  an 
action  of  false  imprisonment  63 

JURORS. 
See  Verdiei.    Maini. 

1.  If  the  jurors  come  out  of  two  counties, 
they  must  be  sworn,  first  one  of  one 
county,  then  another  of  another,  or  it  is 
error.  330.     ChaUenge^  2.    Jtu4r«'»     ^ 

JURE  PATRONATUS. 
See  Inquest.     Ordinary. 

1.  May  be  awarded  where  one  only  pre- 
sents. 243,316 

2.  Doth  not  ex  vi  termini^  presuppose  two 
parties  like  a  juris  utrum^  but  is  like  a 
quo  jure.  118 

3.  Though  verdict  be  but  by  an  inquest  of 
office,  yet  if  the  ordinary  presents  ac- 
cording to  it,  he  cannot  be  made  a  dis- 
turber, though  the  verdict  be  fabe. 

118 

4.  The  ordinary  may  present  quite  con- 
trary to  the  verdict,  n  vuU.  318 


KING. 
See   Grants  of  the  Kti 
USH.  S.  DUsolutions, 


ng.     Prerogative. 


.8.  TVuuon. 


1 .  Cannot  restrain  any  part  of  the  sheriff's 
power.  13 

2.  What  shall  be  a  good  grant  from  the 
king,  to  enable  a  town  to  choose  bur- 
gesses of  parliament  14 


3.  The  king  may  enable  a  town  not  cor- 
porate to  choose  burgesses. '  15 

4.  The  king  may  by  ordinance  erect  a 
fair,  market,  warren,  park  or  forest, 
without  granting  it  to  any.  lb, 

5.  His  letter  and  message  denied  by  the 
judges.  16 

6.  His  letter  to  the  judges  allowed  to  en- 
able an  infant  to  suffer  a  common  recov- 
ery. 196 

7.  Cannot  license  or  dispense  with  malum 
in  se.  149 

8.  His  immediate  power  is  not  restrained 
by  such  statutes  as  authorize  inferior 
persons.  146 

9.  The  power  and  operation  of  his  general 
or  special  pardons,  76,  81, 82.  See  Par- 
don. 

10.  The  king  is  the  head  of  the  common- 
wealth, and  the  reformation  of  all  gene- 
ral wrongs  belongs  to  him.  81 

11.  He  is  Sie  indifrerent  arbitrator  in  all 
jurisdictions  spiritual  and  temporal,  and 
It  is  a  right  to  his  crown  to  declare  their 
bounds.  17 

12.  His  ecclesiastical  authority  is  one  of 
those  flowers  qua/aeiunt  coronam.  143 

13.  All  acts  of  justice  and  grace  flow  from 
him.  146 

14.  The  king  is  never  supposed  by  law  to 
be  ill  affected,  but  abused  or  deceived. 

155 

15.  He'ia centrum eistdbUimeniumJusticia, 

154 

16.  Eadem  prcsumitur  mens  regis,  que 
est  juris,  et  que  esse  debet  pripsertim 
in  dubiis.  154, 155 

17.  His  certificate  of  a  matter  of  fact  re- 
ceived for  a  proof,  without  execution. 

213 

18.  It  is  lawful  for  any  subject  to  petition 
the  king.  22a 

19.  In  what  manner  the  petition  must  be, 
which  is  exhibited  to  the  kin?,  against 
a  sentence  given  by  the  lord  chancellor. 

^  ^  229 

20.  The  general  interest,  that  the  people 
have  in  the  king  and  his  rights,  is  the 
reason  why  the  law  accounts  all  stat^ 
ntes,  which  concern  him,  general  stat- 
utes, and  takes  notice  of  them,  though 
they  be  not  pleaded.  sSo 

21.  The  king  and  the  commonwealth 
make  but  one.  342 

22.  Cessa  regnare,  si  non  vis  judicare.  155 

KING'S  BENCH. 

1.  Is  a  fundamental  court,  and  as  ancient 
as  the  kingdom  itself.  63 
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2.  Its  course  for  tbe  time  of  enterin^r  ImiI, 
See  Bail.  '     1 

3.  A  cerHorari  from  this  court'  to  an  infe- 
rior court  removes  the  very  record  itself; 
not  80  in  C.  jB.  135 

4.  Where  the  form  of  entries  of  judgment 
in  this  court  was  changed  at  the  request 
of  th9  plaintiff.  164 

LACHES. 

1.  Of  suing  livery  shall  not  prejudice  a 
lunatic.  137 

2.  Of  finding  an  office  shall  not  prejudice 
the  king.  347 

LAPSE. 

1.  The  patron's  title  continues  against  the 
ordinary,  and  against  the  king,  till  lapse 
executed.    .  152,154 

2.  Is  not  grantahle,  neither  before,  nor 
after  it  fall.  154 

3.  The  title  of  lapse  is  rather  an  adminis- 
tration than  an  interest  154 

4.  If  the  ordinary  die  after  lapse,  the  ex- 
ecutor shall  not  have  it ;  quarts  whether 
the  king  or  metropolitan.  Ih, 

5.  It  is  an  act  and  office  of  trust,  reposed 
by  law  in  the  ordinary,  metropolitan, 
and  kinff.  lb. 

6.  The  collation  for  lapse  is  in  right  of 
the  patron,  and  will  serve  for  a  posses- 
sion in  a  darrein  presentment.  lb. 

7.  If  the  clerk  continue  instituted  eighteen 
months,  without  induction,  yet  no  lapse 
incurs  to  the  king.  lb. 

8.  Where,  and  in  what  cases  the  bringing 
of  a  quart  impedU  against  the  bishop, 
shall  prevent  his  title  to  collate  by  lapse, 
and  where  not  200, 201 

9.  If  the  kin^  present  by  lapse,  this  doth 
not  sever  the  advowson  from  the  manor. 

302 

10.  If  the  bbhop  collate  wrongfully,  yet 
this  makes  such  a  plena rty,  as  shall  bar 
the  lapse  of  the  metropolitan  and  king.  lb. 

LAW. 
SeeCorutructionqfLaw,     Wager  of  Imd. 

1.  Civil  or  admiral,  which  gives  power  to 
the  master  of  a  ship  to  pawn  it  in  ease 
of  necessity,  held  reasonable.  ]2 

2.  Lex  mm  curat  dt  mtntmti,  as  the  odd 
hours  of  the  year,  or  odd  farthings  of  a 
sum.  88 

3.  Lex  non  cogit  ad  imposnbUiOj  Bed  impo- 
ttfiHa  exeuMt  Ugem^  how  to  be  under- 
stood. 96 


4.  Laws  era  artifickd  creatiuwe,  sod  like 
natural  creatures  effect  thm  own  con- 
servation, /ftw 

5.  The  scope  of  the  law  is  to  prevent 
suits,  and  to  provide  for  the  right  and 
the  means  of  producing  it        107, 108 

6.  What  kind  of  subtilty  is  allowable  in 
the  law,  and  what  not       125^  277, 343 

7.  New  inventions  in  law  are  like  new 
natures,  which  may  not  be  created,  ex- 
except  they  may  stand  with  JH»  eom^ 
fftune,  which  is  natura  immrfa.        154 

8.  Politie  legibus,  non  leges  politiie  ed»- 
tande.  lb. 

9.  Actus  legitimi  non  recipiunt  modum. 

10.  What  means  the  law  hath  appointed 
for  the  reducing  of  those  things  to  a  cer- 
tainty, which  are  in  themeeWes  uncer- 
tain. 174 

11.  Where  the  expression  of  the  party  is 
no  more  or  less  than  the  law  should 
have  said  without  him,  there  the  expres- 
sion of  the  party  is  void.  208 

12.  The  rules  of  law  must  not  be  guided 
by  the  improvidence  of  others.  218 

13.  Fiction  of  law  is  never  to  be  admitted 
where  truth  may  work.  1 17 

14.  What  shall  be  esteemed  fictions  of 
the  law,  and  what  not  222, 223, 338, 339 

15.  Where  the  lav^  will  rather  tolerate  a 
mischief,  even  against  the  law  of  nature, 
than  a  general  inconveniency.  SS24 

16.  Where  the  law  of  nature  shall  pre- 
vail against  the  law  of  equity.  225 

17.  Some  presumptions  of  law  are  so  vio- 
lent, as  though  they  be  false,  a  man  can- 
not aver  against  them.  297 

18.  See  Court.  3 

LEASE,  LESSOR,  LESSEE. 
See  Deed.  Surreinder.   fVasU.  Mtnomar. 

1.  Where  a  lease  once  defeated  or  avoid- 
ed shall  never  rise  again. .  7 

2.  How  a  lease  must  be  construed,  when 
it  seems  doubtful  in  the  limitation  of  the 
term.  18, 19,  72,  73 

3.  What  words  amount  to  a  lease.         35 

4.  If  a  man  lease  the  profits  of  a  court  for 
years,  rendering  rent,  and  the  lessor  re- 
lease all  the  services,  the  rent  is  dis- 
charged. 43 

5.  The  lessee  must  pay  the  rent,  though 
the  land  be  extended  before  the  day,  if 
the  liberate  be  executed  after.  82 

6*  If  a  lease  be  made  from  the  making  of 
the  lease,  it  takes  effect  the  same  day, 
whether  it  be  dated  or  no.  140 

7.  Lessee  may  be  restrained  by  condition 
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not  to  alien ;  mcim,  if  the  lease  be  to 
l^im  and  his  assigns.  170 

8.  A  lease  for  so  many  years  na  J.  S.  shall 
name,  is  good.  .   174 

9.  Leases  m  houses  in  cities,  and  belong- 
ing to  churches,  are  not  ruled  by  the 
statutes  of  13  El.  or  11  £1.  but  by  the 
statute  of  14  £1.  269 

LEET. 

1.  A  presentment  that  doth  not  alleg[e  the 
offence  to  be  within  the  jurisdiction  of 
the  court,  perhaps  is  good  enough,  if  the 
truth  be  so,  yet  it  is  not  so  full  and  per- 
fect ;  ideoqtie  cave.  129 

%  In  a  leet  the  jury  must  amerce,  and 
otliers  may  affer  it  and  mitigate  it     ifr. 

3.  lie  that  justifies  the  distress  for  an 
amercement  in  a  leet,  must  of  necessity 
in  pleading  allege  the  ofibnce  to  be 
done  within  the  jurisdiction.  lb, 

4.  Railing,  if  it  be  out  of  the  church,  is 
punishable  in  the  leet.  247 

LEGACY. 
See  C/iancery,  21.    Prohibition, 

LIBEL. 

1.  May  be  in  a  letter,  and  though  sent  to 
the  party  sealed,  yet  it  is  punishable  in 
the  star  chamber.  62,  215 

2.  Cannot  be  complained  of  by  any^  but  by 
the  party  grieved.  252 

3.  Cannot  be  justified  in  the  star  chamber, 
though  the  contents  be  true  ;  secusj  in 
an  action  upon  the  case.  253 

LIVERY  AKD  SEISIN. 

1.  Must  pass  a  present  freehold)  and  can- 
not commence  infuiuro.  171 

2.  If  a  lease  for  life  be  m&dey  habendum 
from  Mich,  next,  tliis  is  void,  and  livery 
by  an  attorney  ailer  Mich,  will  not  Iielp 
it;  secus,  if  the  lessor  himself  make 
livery,  341 

LIVERY  SUING, 

1.  Though  neglected  by  a  lunatic,  shall 
not  prejudice  him.  137 

2.  The  heir  within  age,  knighted  after  the 
death  of  his  father,  may  sue  livery  pre- 
sently, ted  ^tuwe.  *  46 

3.  The  king  is  not  bound  to  give  livery  to 
the  heir,  nor  his  bargainee,  until  oath  of 
siipremacy  taken  by  the  heir.  74 

4.  If^  land    descend   to    two    parceners, 

7.3 


whereof  one  is  a  nun  professed,  the 
other  sister  cannot  enter  into  her  half 
without  livery,  nor  sue  livery  in  her 
sister's  name,  for  the  whole,  without 
her  performing  of  due  ceremony.    74 

5.  How  hi  a  special  livery  shall  extend. 

lb, 

6,  The  form  of  a  special  livery,  and  how 
far  it  useth  to  discharge.  90,  91 

7,  A  special  livery  or  the  tender  of  livery, 
by  the  h^ir  knighted  within  age,  dis- 
charged all  mean  rates.  94 

8.  The  heir  of  the  bargainee,  who  dies 
before  enrolment,  shaU  be  in  ward,  and 
must  sue  livery.  122, 136 

LONDON. 

1.  Hath  a  court  of  chancery  by  act  of  par- 
liament. 63 

2.  The  sheriff  of  London  is  known  in  law 
to  be  two  persons.  70 

3.  A  return  of  a  ventre,  by  one  sheriff 
of  London,  is  nought,  and  not  holpen  by 
the  statute.  Id, 

4.  Cannot  try  such  customs  as  directly 
concern  their  own  corporation,  by  their 
own  certificate.  85,  86,  87 

5.  A  deed  enroled  will  not  bind  the  wife 
like  a  fine,  by  the  custom  of  London, 
unless  she  be  examined.  225 

.6.  The  custom  for  executors  of  free-men 
to  give  bond  in  court  of  orphans,  as  well 
as  ue  spiritual  court,  or  otherwise  to  be 
committed,  is  good.  247 

7.  The  custom  extends  to  widows  of  free 
men.  lb. 

LUNATIC. 

1.  Not  prejudiced  by  laches  of  suing 
livery.  137 

2.  Not  punished  for  killing  a  man.     96 

134 

3.  Punished  in  trespass  for  hurting  a  man. 

134 

4.  A  devise  by  a  lunatic  to  charitable  uses, 
not  aided  by  43  Eliz.  136 

5.  The  estates  and  persons  of  idiots  and 
lunatics  by  law  entrusted  to  the  king. 

155 

6.  See  Crania  o/Qit  king.  J3 

7.  The  lord  of  a  DQonor  cannot  grant  the 
custody  of  copyhold  belonging  to  a  lu- 
natic, without  a  special  custom.        216 

8.  Where  the  lord  of  a  manor  makes  such 
a  grant,  no  interest  is  gained,  but  the 
action  must  be  brought  in  the  lunatic's 
name.  215 

9.  If  a  lunatic  levy  a  fine  to  the  king,  and 
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declare  the  use  of  it  by  hk  deed,  he  w 
bound.  294 

MAINTENANCE. 

t.  It  18  not  maintenance  to  solicit  others' 
causes,  unless  it  be  done  for  mainte- 
nance, and  money  laid  out  for  mainte- 
nance. 67,  68 

2l  It  is  not  maintenance  for  all  the  tenants 
of  a  manor  to  join  together  in  defence 
of  a  cause  that  concerns  the  title  of  all, 
though  one  only  be  sued.  *  92 

3.  It  is  maintenance  in  any  other,  not  con- 
cerned in  the  title,  to  join  with  them. 

lb. 

4.  Where  the  maintenance  of  a  title  pur- 
chased upon  a  casual  match  is  punisha^ 
ble  in  star-chamber.  115,  116 

5.  There  is  maintenance  lawful  and  unlaw- 
fiil.  117 

6.  How  it  differs  from  champerty.        lb. 

MANDAMUS. 

See  Office. 

MANOR. 

I.  Cannot  be  granted  excepting  the 
courts,  nor  can  the  lessee  of  a  manor 
surrender  the  courts,  for  they  are  inci- 
dents inseparable.  106 

MARRIAGE. 
See  Baron  and  Ihne. 

MARSHAL. 
See  ConttabU  and  ManhaL 


MASTER. 


I.  Of  a  ship  hath  power  to  pawn  it  in  case 
of  necessity,  by  the  civil  law ;  not  so  by 
bur  law.  Vi 

9.  Of  an  apprentice,  cannot  assign,  or  put 
over  his  apprentice,  for  it  is  a  matter  of 
trust  134, 135 

3.  May  send  his  apprentice  abroad,  yet  so 
as  he  must  still  remain  one  of  his 
household,  coming  and  going.  134 

4.  Cannot  send  his  apprentice  out  of  the 
realm,  unless  the  natuie  of  his  trade  re- 
quire it,  as  merchant,  sailor,  and  the 
like.  135 

MEAN  RATES. 


1.  Shall  not  run  against  a  lunatic,  though 

he  neglect  to  sue  his  livery.  137 

9.  Nor  against  an  heir  knighted  within 


age,  wlm  tenders  his  livery ,'taa  he  may), 
or  hath  a  special  livery  graiked  hioL  91 

MEUUS  INQUIRENDUM. 
See  Office. 

MESNE. 

1.  A  writ  of  mesne  mav  be  brought  by 
the  second  or  third  loro,  as  well  as  ten- 
ant in  demesne.  21 

3.  If  the  general  issue  be  pleaded,  the 
plaintiff  may  have  judgment  presently ; 
but  if  he  proceed  to  join  in  issue,  he 
may  be  totally  barred.  109 

METROPOUTAN. 
See  t^rMuhap.    Ordinary. 

MISNOMER. 

L  What  variances  or  misnomers  of  the 

corporation  are  fatal,  and  what  not  123; 

125  per  Mum 

2.  The  best  course  in  doubts  of  misnomer, 
is  to  cause  the  verdict  to  be  found,  that 
the  true  corporation  did  grant  by  the 
name,  iiroiit,  &c.  125 

3.  The  judges  ought  to  so  mould  the 
small  disorders  of  the  name,  or  to  sup- 
ply the  act  of  the  party,  by  the  art  or 
act  of  the  law.  125 

MISRECrrAL. 

1.  Of  the  obligation,  in  a  declaration, 
where  it  in&kes  it  insufficient,  and 
where  not  '  16, 19, 20, 116, 117 

2.  What  shall  be  a  misrecital  of  the  lease 
in  the  declaration  in  an  ^eeHoneJbrvM. 

18,19 
a  What  not  72, 73 

4.  Where  the  misrecital  of  the  lease 
shall  not  prejudice  the  fnnt  of  the  re- 
version ejroectant  upon  it         1%,  129 

5.  Misrecital  of  a  general  grant  will  pre- 
judice ;  ceciis,  in  a  grant  of  partictuan 
sufficientiv  once  ascertained.  171 

6.  Where  the  grant  is  of  a  particular  thing 
certain,  a  misrecital  in  the  same  sen- 
tence, though  in  cannot  frustrate,  mar 
diminish  the  grant  Jb. 

MISTRIAL. 

1.  Not  holpen  by  consent  of  parties.        5 

MODUS  DECIMANDI. 
See  Custom.    Prtgcnpliwn. 

1.  Is  not  good  of  a  thin^  for  which  no 
tithe  is  due  dt  ammanijurt.  1 1  - 
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S.  For  rent  for  a  honae  out  of  London 
can  hardly  stand  to  rise  or  fall,  accord' 
ing  to  the  rent  bj  prescription.    1 1  tn 

3.  If  two  shillings  a  jear,  and  a  shoulder 
of  every  third  deer  have  been  paid  for  a 
park,  as  a  modus^  the  form  of  tithinff  re- 
mains, though  the  park  be  dispariced. 

37 

4.  If  all  the  deer  die,  the  owner  is  not 
bound  to  replenish  it    ^  40 

5.  Modus  ei  canvenliofcudunt  legem,     lb. 

6.  If  the  third  part  of  the  profits  of  court 
of  a  manor  be  paid  for  a  modus^  and 
then  the  tenancies  all  escheat,  fiMre 
if  the  tithe  revive.  lb. 

7.  May  be  part  certain,  and  part  casud, 
but  cannot  be  casual,  for  so  it  may  fall 
into  a  nan  decimando.  lb, 

8.  Is  an  actual  discharge  of  the  Uthe.  43, 

118 

9.  Is  tunied  into  part  of  the  parson's  inhe- 
ritance and  spiritual  fee.  42 

10.  Land  may  be  given  in  discharge  of 
tithes.  lb. 

11.  If  such  lands  be  aliened  by  consent  of 
the  patron  and  ordinary,  or  recovered 
after  aid  prayed  of  them,  yet  the  tithe 
shall  not  revive.  lb. 

12.  The  form  of  pleading  it.  43, 116 

13.  For  a  park,  the  form  of  pleading  it 

44, 457118. 

14.  For  pasture  which  is  turned  into 
meadow  and  tillage,  restores  not  the 
tithes  in  kind,  but  the  value.  44 

15.  In  tlie  trial  of  it,  the  parishioners  can- 
not witness  one  for  another.  93 

16.  May  be  sued  for  in  the  spiritual  court, 
if  the  custom  be  agreed  by  and  be- 
tween both  parties ;  but  if  the  custom  be 
denied,  a  prohibition  must  be  awarded, 
until  it  be  tried  at  common  law.        347 

17.  J'o  be  discharged  of  tithes  of  the  sec- 
ond hay,  for  making  the  first  hay  into 
cocks,  is  a  good  custom.  350 

18.  A  custom  to  have  tithes  of  all  the 
lambs  in  the  parish,  being  reckoned  to- 
gether as  if  they  were  one  man's,  ia  void. 

329 

MONAECHY. 

h  If  a  popular  state  will  receive  a  monar- 
chy, It  stands  well  with  the  law  of  God. 

149 
MURDER. 

1.  The  killing  of  a  man  by  a  lunatic,  or  of 
a  thief  or  burglar  in  defence  of  a  man's 
person  or  house,  it  is  no  murder.        69 


3.  If  two  two  men  tilting  or  tourneying  in 
the  presence  of  the  King,  or  two  mas- 
ters of  defence  playing  their  parts,  kill 
one  another,  this  is  no  murder.  134 

NECESSITY. 

1.  ^eeeasiias  est  lex  temporis,  sc.  instanlis, 

159 

3.  Where  the  necessity  of  avoiding  a 
^eater  inconvenience,  will  excuse  in 
felony  or  trespass.  96 

3.  The  law  permit;  not  a  man  to  kill  him 
that  assaults  him,  when  he  draws  near 
his  last  refuge,  because  he  foresees  he 
shall  be  driven  to  it,  but  he  must  stav 
till  the  necessity  be  at  his  full  period. 

159 

4.  See  Master.  I 

5.  See  EstoppeL  7 

6.  See  35  H.  8.  c.  31.  DupensaHons. 

NEW  ASSIGNMENT. 

I.  The  form  of  it  16 

3.  May  be  made  in  the  replication  though 
no  place  at  all  be  assigned  in  the  declar- 
ation, and  issue  may  be  joined  upon  it 

176 

NOBILITY.    NOBLES. 
See  Peers  qflke  Realm. 

NON  EST  FACTUM. 

1.  Cannot  be  pleaded  to  an  usurious  bond, 
or  a  bond  taken  against  the  Stat  of  sher- 
iTs.  73, 116 

NON  OBSTANTE. 

1.  The  king  cannot  by  this  enable  a  per- 
son disaUed  by  act  of  parliament,  or  by 
common  law.         75  and  in  the  margin. 

3.  The  ffuardians  of  the  spiritualities 
granted  a  dispensation  to  hold  in  com- 
mendam  nan  obstante  juramento  religio- 
nis.  141 

3.  Where,  and  in  what  cases  the  king 
may  dispense  with  a  statute,  by  his  non 
obstante,  and  where  not  146, 314 

4.  A  non  obstante  will  cure  non-recital,  or 
misrecital  in  a  patent ;  seetAS,  of  an  un- 
true suggestion  or  an  untrue  considera- 
tion past  339, 330 

5.  Will  not  cure  lack  of  an  office  or  in- 
quisition. 330 

6.  A  non  obstante  is  denied  to  no  man  in 
his  patent,  and  it  is  in  the  power  of  the 
attorney  general.  lb. 
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NONSUIT. 

If  the  trespassers  sever  in  plea,  and  the 
plaintiff  be  nonsuit  agaiqst  one  before 
judgment,  this  is  a  bar  against  both.  70, 
1 70.  So  if  he  enter  a  noUe  prosequi. 
Though  a  man  cannot  be  nonsuited 
aff ainst  one  party,  and  proceed  with  the 
ouer,  yet  he  may  be  nonsuited  for  one 
part  of  the  action,  and  proceed  for  the 
other.  180 

NOTICE. 

1.  Needs  not  to  be  given,  where  one  is 
bound  to  do  an  act  dv  bond.  51 

2.  Must  be  given  of  a  thing  that  Is  secret 

A. 

3.  Where  one  assumes  to  pa^  as  much 
for  one  load  of  wood  received,  as  the 
vendor  would  procure  for  another  load, 
notice  must  be  given  of  the  sale  and 
price.  Ih. 

4.  Where  one  assumes  to  pay  the  plaintiff, 
(in  consideration  of  forbearance  of  suits, 
he  giving  a  note  of  his  costs  ana 
charges,)  his  costs  and  charges  at  his 
first  coxmns  to  jD.,  notice  must  be  given 
not  only  of  the  costs,  but  of  his  first 
coming  to  D,  also.  68 

5.  Where  notwithstanding  notice  of  a 
writ  of  eatrepment,  directed  to  the  sher- 
iff or  coroner,  the  tenant  cannot  be  im- 
prisoned for  contempt,  though  he  do 
waste ;  oUierwise  if  the  writ  had  been 
directed  to  himself.  •  85 

6.  Notice  cannot  be  pleaded  to  be  given 
to  the  executors,  without  averring  the 
death  of  the  tesUtor.  d3 

7.  If  the  delinquent  had  notice  of  the 
king's  proclamation,  it  aggravates  his 
offence  against  the  common  law.      ISK) 

8.  What  notice  or  a  bylaw  is  requisite, 
either  to  inhabitants  or  strangers.    212 

D.  Where  the  new  feoffees  cannot  be 
seised  to  the  old  uses,  notwithstanding 
they  had  notice  of  them  at  the  time  of 
the  feoffinent  349, 350.  See  Uses, 

10.  If  the  clerk  be  deprived,  or  reads  not 
•  his  articles,  notice  must  be  given.    318 

NULLUM  TEMPUS  OCCUREIT 
REGI. 

1.  How  understood.  152, 154, 347 

NUMBER. 

1.  If  the  ventre  fac.  be  ad  triandum  exitum^ 
in  tlie  singular  number,  it  is  good  en- 
ough, though  many  issues  are  joined.  66 


2.  If  the  title  of  the  addition  by  Udesj  be 
nominajvrai,  in  the  plural  number,  it  is 
good  enough,  though  onl^  one  to  be 
added.  86 

a  Though  the  stat  of  31  Eliz.  be  parish- 
es, or  chapels,  proclamation  at  the  most 
usual  door  of  one  part  of  the  church, 
where  part  of  the  land  lies,  is  sufficient 

133 

NUSANCE. 

1,  If  two  houses,  whereof  one  hangs  over 
the  other,  come  both  into  one  hand,  the 
wrong  is  purged.  131 

2.  If  they  come  into  several  hands  again, 
no  action  lies,  nor  complaint  can  be 
made,  for  redress  of  the  precedent  ii^- 
ty.  16. 

8.  If  after  the  houses  be  divided,  one  of 
them  be  pulled  down  and  built  up  larger, 
now  a  quod  permiUat  will  lie,  but  judg- 
ment cannot  be  given  prostreere  any 
more  than  the  increase  of  the  overf 


injr. 

4.  It  a  man  have  an  ancient  house  and 
liffhts,  and  purchase  the  house  or  land 
aqjoining,  qwtrej  whether  this  privilege 
be  only  suspended,  and  shall  revive 
again  upon  division,  and  be  so  ertinct 
after  the  division,  either  may  build 
affainst  the  other.  ib, 

5.  If  a  man  have  a  house  and  ancient  lights, 
and  purchase  the  house  and  lands  ad- 
joining, and  then  build,  now,  though  the 
houses  be  after  divided,  the  pnvilep ' 
can  never  be  restored. 

OATH. 


i! 


1.  The  kin^  is  not  bound  to  give  livery  to 
the  heir,  tdl  the  oath  of  supremacy  taken. 

74 

2.  The  ecclesiastical  court  cannot  exam- 
ine the  delinquent  upon  oath.  84 

3.  See  J^on  OMitnle.  2 

OBUGATION,  OBLIGOR,  OBIitGEE. 

1.  Joint  and  several,  sued  in  several 
courts,  several  executions*  2 

2.  Where  the  obligor  need  not  seek  the 
oblige,  though  no  place  of  payment  be 
appomted.  8 

3.  Obligee  mskea/eme  of  the  obligor  ex- 
ecutrix, and  dies,  the  action  is  suspend- 
ed and  extinct  10 

4.  The  release  or  discharge  in  law  of  one 
obligor  releases  or  discharges  the  other. 

10 

5.  Conditioned  for  performance  of  covq- 
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nants,  whereof  some  are  void  by  the 
conuBon  law,  stands  good  for  the  rest, 
otherwise  it  is  where  part  is  void  by  the 
statute  law.  14 

6.  Conditknied  to  save  harmless  of  escapes 
difficult  lb. 

7.  Ck>iiditioned  to  do  such  an  act,  the 
obligee  need  neither  give  notice,  nor 
make  request  lb. 

8.  in  irigiittia  Ubria^  goo^  for  thirty  pounds. 

18 

9.  In  Musenta  Kbns,  good  for  sixty  pounds. 

19 

10.  In  ocHginta  Ubris,  not  good  for  eigh^r 
pounds.  lb. 

11.  In  sexaginta  librii,  good  for  six^ 
pounds.  SiO 

12.  Sepiuaginta  ti  ^tn^iuigttila,  allowed 
for  seventyfive  pounds.  116 

18.  In  oeUstma  Ubri$^  quarts  if  good  for 
eiffhty  pounds.  75 

14.  Misrecited  in  the  declaration  makes  it 
insufficient  19 

15.  How  it  charges  the  heir  much  other- 
wise than  a  warranty  real.  25 

1&  Several  actions  may  be  had  against 
several  heirs,  and  execution  shall  cease 
against  each  of  them  till  it  may  be  had 
against  them  alL 


17.  Conditioned  to  wf  the  shoulder  of 
every  third  deer  which  I  kill  in  my 
park,  yet  I  may  dispark  it  40 


18.  When  it  is  made  by  two  jointly  and 
severally,  both  are  principals,  and  neith- 
er can  have  a  pUgiu  cuiquieiandU 
against  the  otheVf  without  he  be  ex- 
pressly named  as  a  surety  in  the  bond. 

59 

19.  If  two  joint  and  several  obligors  be 
sued  joinuy,  the  same  kind  of  execution 
must  be  taken  against  all;  otherwise 
when  they  are  sued  severally.  59 

20.  If  they  be  sued  jointly,  and  both  taken 
by  capia^j  the  death  or  escape  of  one 
shall  nor  discharge  the  other.  lb. 

21.  If  they  be  sued  severally,  and  satisfkc- 
tion  be  once  had  against  one,  or  against 
the  sheriff,  upon  the  escape  of  one,  the 
other  may  have  an  audita  querela,      lb. 

22.  If  a  bishop,  dean,  parson,  vicar,  &c. 
take  an  obligation  to  them  and  their 
successors,  it  goes  to  the  executors.  64 

23.  Where  an  obligation  is  made  against 
the  statute  of  usury,  or  against  the  stat- 
ute of  sheriff,  non  e$t  factum  cannot  be 
generally  pleaded.  72,  166 

24.  See  Jiceeptance.  3 

25.  Conditioned  to  present  J.  S.io  a  ben- 
efice, if  the  obligor  present  /.  S.  upon 
a  simonaical  promise  with  a  stranger, 
yet  the  condition  is  not  performed.  167 


26.  Condition  for  performance  of  cove- 
nants, though  the  covenants  broken  be 
released,  yet  the  bonds  remain  under 
forfeiture.  168 

27.  Cannot  be  delivered  as  an  escrowl  to 
the  party  himself.  246 

28.  Where  duress  of  imprisonment  will 
not  avoid  an  obligation.  266, 267 

29.  Where  the  comution  of  an  obligation 
may  be  expounded  by  a  matter  aekon. 

269.270 

30.  If  an  obligation  be  conditionea  to 
save  harmless,  and  then  an  as9ump»U  is 
brought,  if  the  action  be  not  exactiy 
laid  according  to  the  promise,  this  is  no 
lawful  damnification.  270 

31.  An  obligation  of  two  hundred  pounds 
to  two,  tolvendum  one  hundred  pounds 
to  one,  and  one  hundred  pounds  to 
another,  is  clearly  a  void  tdttendum.  172 

32.  Conditioned  that  the  obligor  shall  not 
be  assisting  to  /.  iS.  in  anv  suits  to  be 
prosecuted  against  the  obligee,  yet  if 
the  obligee  sue  /.  S.  and  the  obiieor. 
they  may  join  in  error.  904 

OFFICE   BEFORE  THE 

ESCHEATOR. 
See  Inquisition.     Remitter. 

1.  Void  for  repugnancy  in  it  30 

2.  Found  upon  a  melius  inquirendum, 
which  doth  not  show  the  warrant  of  the 
first  office,  both  ^e  void.       -    ^         38 

3.  Found  upon  a  melius  inquirendum, 
where  it  voids  the  former  office,  and 
where  both  offices  make  but  one.        50 

4.  Found  upon  a  melius  inquirendum,  and 
reciting  the  first  office,  without  show- 
ing before  whom  it  was  found,  is  good, 
if  It  were  found  virlute  brevia.      &,  73 

5.  Found  upon  a  melius  afler  ignoramus, 
is  void,  if  the  melius  were  restrained  to 
the  king's  tenure  only,  and  not  at  large.  3 

6.  Found  in  one  coun^  of  a]l  the  lands, 
whereof  some  lie  in  another  county,  is 
no  office  in  law,  but  for  the  proper 
shire.  91 

7.  Such  an  office  is  allowed  bv  the  course 
of  the  court  to  avoid  the  subjects 
charge  of  many  offices.  91 

8.  When  the  office  finds  the  descent  of  a 
remainder,  there  ought  to  be  a  new  of- 
fice of  the  death  of  tenant  for  life.    lb. 

9.  But  by  the  course  of  the  court,  the 
feodary's  certificate  is  allowed  in  such 
case.  9 

10.  If  an  inquisition  seize  two  parts  of 
the  land,  two  parts  of  the  advowson  are 
seised  by  consequence,  wiUioi^  mention 
of  the  advowson.  127 
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11.  Where  the  return  of  the  inquintioii 
shall  he  said  to  vary  from  that  writ  to 
the  eecheator,  and  where  not  358 

OFFICE  OF  COURT. 
See  Coufi. 

OFFICBj  OFFICER. 
See  CertifleaU.    Skeriff.    5  £.  6.  c. 

1.  Is  punishahle  by  action  of  a  fake  im- 
priBonment  for  arrestin^f  another,  by 
precept  irom  an  illegal  court  & 

2.  Office  of  stewarda  of  courts,  when  full, 
not  ffrantable  to  another,  but  by  the 
-  150,151 


3.  OiSce  of  aiHos  rohdorum,  or  chief  jus- 
tice, not  grantable  to  two.  153 

4.  The  offices  in  the  ffift  of  the  chief  iua- 
tice  are  not  grantabie  for  lees  than  life. 


ORDINARY. 
^^eAdminiHratum,  .Ardibighap.  JunPa- 
tnmahu.  USiE.3.Pro  CUro,  21H.&C 

I.  How  subject  to  the  archbishop.         15 

3.  How  not  17 
3b  How  above  the  archdeacon.  16 

4.  Ordinary  may  license  the  suit  to  a 
hiffher  court  A. 

5.  The  distribution  or  disposing  of  seats 
or  pews  within  the  body  of  the  church, 
and  the  charges  of  repair,  belong  to 
him.  69 

6.  Cannot  compel  an  administrator  to  dis- 
tribute the  eurplusaf  e.  £8, 191 

7.  He  shall  not  have  uie  trial  of  bastardy 
in  an  action  for  slander.  179 

8.  He  may  sequester,  if  the  king  presents 
not  144 

9.  He  must  see  the  cure  served,  if  the 
parson  fail,  at  his  own  cost  144 

10.  If  he  celebrate  divine  service  in  any 
pariah,  he  may  require  the  offering  of 
that  day.  Jh, 

II.  If  the  executors  refuse  to  prove  the 
will,  he  may  grant  administration,  till 
they  do  it  lb. 

13.  l£s  power  after  a  presentation,  com- 
pared to  that  of  a  lords  afler  surrender 
of  a  copyhold.  159 

13.  No  act  of  his  can  disappropriate  a 
church.  lb, 

14.  By  the  ancient  canon  law  there  was 
but  one  bishop,  who  had  sole  jurisdic- 
tion, and  was  the  immediate  ordinary 
throughout  186 

15.  The  introducing  of  suffragan  bishops 
under  him  brought  in  the  restraint  of 
archbishope  in  their  cuocess.  158 


16.  How  the  ordinary  ou^ ht  to  demetn 
himself  when  a  church  is  litigoos. 

3^,317,318 

17.  He  cannot  refiwe  a  clerk  directly  or 
indirectly.  290 

18.  The  court  may  proceed  in  cases  of 
clergy,  though  he  he  absent  990 

19.,  The  court  is  not  bound  by  his  iegU 

vd  mm  UgUf  but  may  ezamiiie  the  par- 

;ty.  290 

20.  If  he  admit  an  incumbent  pendenU 
hrevi^  yet  he  cannot  refuse  to  admit  the 
clerk  of  the  party  who  recovers,  and 
return  a  plenaxty  upon  another  presen- 
tation ana  right  320 

21.  Where  the  admission  of  a  clerk  shall 
make  him  liable  to  an  action  of  the 
case.  317, 318 

22.  And  where  not  318 

23.  See  w^cfioti  upon  the  Gose.         28, 29 

PARCENER. 

1.  Makes  a  feoffinent  with  warrmn^,  and 
comes  in  a  vouchee,  yet  he  shall  have 
aid.  21,26 

2.  See  Lioery  Smng.  4 

3.  One  cannot  be  disseised  by  another, 
without  an  actoal  otisfer.  120 

4.  If  one  grant  rent  for  egality  to  the 
other  two  of  five  pounds,  vtz.  fifty  shil- 
lings to  one,  and  fifty  shillings  to  the 
other,  yet  it  is  an  entire  rent  172 

PARDON. 

1.  If  the  king  pardon  the  breach  of  prison, 
the  prisoner  shall  be  restored  to  his 
battaal,  which  before  was  lost      67, 82 

2.  See  Actum  for  Slander.  18 

3.  To  arrest  a  felon  after  pardon  is  not 
penal,  because  it  is  an  act  of  justice. 

67,82 

4.  A  general  pardon  must  be  pleaded  with 
a  special  averment,  to  make  the  defen-. 
dant  within  the  act  jS7^  81 

5.  The  kin^r  may  pardon  a  suit  in  the 
ecclesiastical  cosrt,  even  after  sen- 
tence. 82 

&  See  AemmpeiL  13 

7.  If  the  king  pardon  the  simony,  yet  the 
presentation  remains  void.  167 

8.  if  the  king  pardon  the  nsuiy,  yet  the 
bond  is  void.  168 

9.  The  parliament  pardons  have  stiH  de- 
clineo,  and  gone  less  and  lees  in  later 
times.  232 

10.  A  general  pardon  by  parliament, 
where  it  extends  to  aliens,  and  where 
not  271 

11.  To  plead  non  eulp.  and  then  to  rejoin 
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with  t  ffenenlpardoiL  is  a  departure.  A. 

15L  The  ling  may  pardoa  the  Durxiing  in 

the  hand  in  an  appeal.  fS98 

PARISH. 
iSee  C^urdu    Chapd* 

1.  Shall  be  undentodd  to  be  all  one  with 
the  ville,  if  the  yiUe  be  named  first,  and 
the  parish  mentioned  with  Kpradid.    6 

3.  A  chapel  of  ease  is  part  of  the  parish, 
tt  de  eommuni  hare  liable  to  reparatioDs 
of  the  parish  church.  ^ 

3.  Those  that  have  a  chapel  of  ease  may 
resort  to  the  parish  church,  if  they  will. 

i&. 

4.  The  parson  of  the  parish  church  may 
officiate  at  the  chapel  of  ease,  if  he  will. 

A. 

5.  If  two  churches  parochial  be  united, 
the  reparations  shall  be  several,  as  be- 
fore, lb. 

6.  Where  lands  given  to  a  parish  priest 
are  ffiven  to  the  crown,  and  where  not. 
by  the  statute  of  chauntries.  133 

PARLIAMENT. 
QeeSUMe* 

I.  Where  the  burgesses  may  be  chosen 
by  the  provost  and  burgesses  of  the 
corporation,  without  the  commonalty.  13 

3.  The  statutes  of  it  bind  the  tenants  in 
ancient  demesne  and  the  lord's  villains, 
though  they  contribute  not  to  the 
knight's  fees.  48 

3  Where  there  is  no  act  passed,  nor  rec- 
ord made  of  it,  it  is  as  none,  though  the 
journal  be  fuU.  ^,  111 

4.  Yet  an  action  will  lie  for  a  false  return 
thither.  78 

5.  An  act  of  parliament  against  natural 
equity,  as  to  make  one  juage  in  his  own 
case,  is  void.  87 

6.  An  act  questioned  whether  it  be  an  act 

109 

7.  What  shall  be  taken  to  be  the  original 
record  of  a  general  act,  what  of  a 
special.  76. 

8.  The  lower  house  had  no  journal  book 
until  the  time  of  E.  6.  76. 

9.  Private  acts  are  not  enrolled  without 
suit,  as  general  acts  are.  76. 

10.  The  course  in  enrolment  of  private 
acts.  76. 

II.  Journals  of  parliament  are  no  records, 
but  remembrances ;  thev  are  not  of  ne- 
cessity, nor  have  they  always  been.  110 

13.  All  acts  of  parliament  take  effect,  and 
work  Uie  beguming  of  the  parliament  or 


sessions,  unless  it  be  otherwise  ordained 
by  the  act  111,333 

PARSON  xwD  PATRON. 

I.  To  what  purposes  the  parson  may  be 
said  to  have  the  fee  simple.  7 

3.  A  lease  by  a  parson,  to  begin  after  his 
death,  ana  confirmed  in  his  life,  shall 
bind  the  successor.  70 

3.  A  lease  by  a  parson,  defeated  by  one 
successor,  shall  never  be  revived'against 
another.  76. 

4.  He  that  holds  the  parsonage  of  D.  as 
commendatory,  by  a  faculty  or  confir- 
mation, while  he  remains  bishop  of  iS., 
is  notwithstanding  an  absolute  parson. 

107 

5.  If  .a  mere  layman  be  instituted  and  in- 
ducted, he  is  parson  de  facto.     J48, 149 

6.  It  is  a  nudum  in  $e  for  a  layman  to  be 
l>resented,  and  therefore  no  dispensa- 
tion can  enable  him  to  hxM  it  140 

7.  Where,  and  in  what  cases  the  express 
consent  of  the  panon  is  requisite. 

151,  ISI 

8.  If  the  parson  Apprtoriate  which  is 
patron  present,  he  doth  disappropriate. 

m 

9.  And  that  though  the  clerk  be  reAised. 

76. 

10.  A  commendam  or  appropriation  may 
be  made  to  the  patron  nimself,  without 
tus  consent  76. 

II.  The  patron's  act  Lb  the  first  and  most 
worthy  part  in  the  promotion  to  a  bene- 
fice. 76, 

13.  Where  two  benefices  are  exchanged, 

the  patrons  must  present  cross,  de  novo. 

••  76. 

13.  By  what  name  a  parsonage  a  both 
granted  and  pleaded.  76. 

14.  The  patron's  presentment  takes  place 
against  the  ordinary,  after  lapse  incurred, 
and  against  the  king  likewise.  76. 

PARTITION. 

1 .  Between  two  jointenants,  destroyed  the 
warranty  annexed  to  their  estate  at 
common  law.  35 

3,  See  Jh^ani.  11 

PEERS  OF  THE  REALM. 

1.  A  capias  did  not  lie  against  them,  at 
the  common  law,  in  a  trespass  vi  et  armis. 

61 

3.  A  copuis  lies  not  against  them  at  this 
day,  notwithstanding  the  statute  of  35 
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fi.  3.,  though  they  be  not  etpecially  ex- 
empted. 61 
3.  A  eapiaa  will  lie  against  them  in  a 
hamine  repUgiando.                           Ih. 

PERJURY. 

1.  Though  it  be  not  legal  peijury,  it  is 
punished  in  the  star  chamber.  62 

2.  Cannot  be  aasiffned  in  that  part  of  th^ 
verdict  which  mids  a  thing  merely  out 
of  the  issue.  53 

3.  In  the  witnesses  upon  whose  testimony 
a  sentence  in  the  star  chamber  was 
grounded,  how  it  may  be  prosecuted.  210 

PETITION. 

1.  It  b  lawful  for  any  subject  to  petition 
the  king.  210 

2.  See  J^ng.  19 

PLEADING. 
See^B^.    B/epHcaHon,    DedartUion, 

1.  Where  the  want  of  an  averment  in  a 
declaration  shall  be  supplied  by  intend- 
ment or  implication.  4 

2.  He  who  pleads  the  performance  of  cov- 
enants generally,  must  plead  the  inden- 
ture or  deed  likewise.  8,  81 

3.  It  mav  be  pleaded,  though  the  cove- 
nants be  negative.     Qiuere.  13 

4.  He  that  pfeads  the  rent  was  behind, 
need  not  sa^  it  was  demanded.  8 

5.  Otherwise  in  justifying  an  entry  for 
non  payment.  in  margtne,  8 

6.  How  the  pleading  must  be  to  bring 
the  demana  of  the  rent  in  issue.  8 

7.  Of  special  statutes  must  be.  13 

8.  If  the  replication  be  insufficient  and^ 
show  no  tiue,  judp;ment  cannot  be  given 
for  the  plaintiff,  though  the  bar  be  msuf- 
ficient  14, 199 

9.  To  a  declaration  in  a  replevin  that  as- 
signs no  place,  makes  it  good  enough.  17 

10.  In  debt  for  rent,  if  no  place  be  assign- 
ed where  the  lease  was  made,  the  de- 
fendant in  his  plea  confessing  the  lease, 
makes  the  declaration  good.  88 

11.  Of  the  common  law-  as  a  custom  of 
the  realm.  18 

12.  By  a  carrier,  that  he  was  discharged 
of  keeping,  without  saying  of  carrymg, 
not  good.  gf, 

13.  Surplusage  in  a  count  or  declaration 
hurts  not  23 

.  14.  A  fine  or  recovery,  which  is  a  record, 
must  be  pleaded  entire ;  but  a  feoffinent 
may  be  pleaded  for  part  only.  24 


15.  He  that  comes  in  as  vouchee,  and 
would  avoid  the  warranty  by  change  of 
the  estate,  must  show  how  the  estate  is 
changed.  26 

16.  If  a  plea  be  upon  a  deed,  it  must  be 
shown  m  court  38,  218 

17.  Of  a  feoffinent  with  warranty,  is 
double,  without  relying  on  the  warranty. 

18.  Of  a  feoffinent  from  two,  with  warran- 
ty, and  relying  upon  the  warranty^  is 
double,  for  he  must  rely  upon  the  war- 
ranty of  one.  lb. 

19.  If  the  warrantor  advise  several  pleas 
in  an  action  where  they  cannot  be 
vouched^  the  tenant  may  choose  which 
plea  he  will,  but  shall  have  recompense 
only  against  him  whose  plea  he  followed. 

Ihm 

20.  Of  the  custom  of  gavelkind  or  boroueh 
English.  Bl 

21.  To  a  declaration  in  a  prohibition,  the 
form.  39 

22.  To  a  modus  dtcimandi  for  a  park,  the 
form.  44, 118 

23.  The  form  of  pleading  the  disparking 
a  park.  45 

24.  Of  ancient  demesne  is  well  enoufffa, 
where  the  hmd  is  only  pleaded  to  be 
held  of  a  manor  that  is  ancient  demesne, 
without  other  averment  47 

25.  The  form  of  pleading  in  an  action  of 
debt  upon  an  arbitrament  49 

26.  A  former  award,  pleaded  with  a  special 
averment,  will  be  a  bar  in  another  ac- 
tion. 50 

27.  The  form  of  pleading  a  thing  done  in 
chancery,  or  any  of  the  courts  of  Westr 
minister.  63 

28.  In  an  action  of  false  imprisonment, 
the  form.  Ih, 

29.  That  may  be  nought  in  a  plea,  which 
is  eood  enough  in  a  verdict  55,  56 

30.  The  confbssion  of  one  defendant,  in  his 
plea,  shall  not  prejudice  the  other.64, 193 

31.  Where  a  corporation  may  be  pleaded, 
without  showing  the  creation  of  it, 
where  not  64, 21 1 

32.  The  form  of  pleading  a  general  par- 
don. 67 

33.  Pleas  pleaded  out  of  time  and  order, 
are  idle,  and  not  traversable.        71,  72 

34.  ATon  est  factum  may  not  be  pleaded  to 
an  usurious  bond,  or  sheriff's  bond.    72 

35.  The  declaration  or  plea  need  not  aver 
what  will  come  properly  on  the  other 
side.  72,  78, 124 

36.  A  plea  may  be  pleaded  pwU  damin 
cofUinurance  of  a  demurrer,  as  well  as 
after  issue.  81 

37.  If  issue  or  demurrer  be  joined  upon  a 
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plea  pleaded  puu  darmn  eonUnuanee 
of  a  oemurrer,  yet  the  court  must  con- 
sider of  the  first  demurrer ;  but  if  the 
first  plea  had  been  to  issue,  the  second 
itlea  or  demurrer  had  waved  it.         Ih. 

38C  In  aeetume  Jinna,  no  place  was  as- 
signed  where  the  lease  was  made,  and 
the  defendant  only  pleaded  not  guilty; 
the  declaration  was  not  good.  89 

d&.  Of  a  demand.    See  Demand. 

40.  Where  a  prescription  must  be  pleaded 
by  way  of  a  custom.  lb. 

41.  Where  he  who  cannot  plead  a  pre- 
scription cannot  plead  a  custom.        th.^ 

43.  Of  notice  given  to  the  executor,  with- 
out alleging  the  death  of  the  testator, 
is  not  good.  93 

43.  What  advantage  may  be  had  upon  the 
general  issue,  is  lost  by  special  plead- 
mg.  103, 104,  166 

44.  General  issues  may  be  pleaded  without 
any  inducement  103 

45.  Pleas  amounting  to  the  general  issue 
are  not  therefore  insufficient,  nor  to  be 
demurred  upon ;  but  the  court  must  be 
moved.  127 

46.  Where  the  pleading  to  an  action  of 
ilebt  upon  an  obligation,  *may  be  gene- 
ral, where  particular,  according  to  the 
nature  of  the  condition.  107 

47.  The  feoffee  of  the  husband  cannot 
plead  detinue  of  charters  in  dower.  113 

48.  If  the  administrator  plead  that  the  in- 
testate was  indebted  to  him  eighty 
pounds,  and  that  goods  to  the  value,  and 
not  above,  came  to  his  hands,  which  he 
detains,  and  has  nothing  uUra,  this  is  a 
good  plea,  though  it  amount  to  a  plein- 
tntnt  adminigUr.  127 

49.  A  special  pleinmerU  adminitttr  plead- 
ed. 182 

50.  A  plea  that  hath  some  kind  of  matter 
of  law,  though  it  seem  to  amount  to  Uie 
general  issue,  was  always  allowed.  218 

51.  General  issues  are  required  rather 
than  a  plea  amounting  to  them,  to  short- 
en records.  127 

52.  It  is  in  the  discretion  of  the  court  to 
allow  a  plea  amounting  to  the  general 
issue.  lb. 

53.  The  form  of  pleading  an  amercement 
in  a  leet  in  a  justification  for  the  dis- 
tress. 129 

54.  In  debt  upon  an  obligation,  the  defen- 
dant cannot  in  his  plea  take  hold  of  any 
thing  mentioned  by  way  of  recital  in  the 
condition,  but  must  answer  the  condi- 
tion itself.  230 

55.  The  form  of  pleading  pleinment  ad- 
minister. 127,133,218 

74 


56.  Where  some  addition  to  a  plea  is 
necessary,  though  it  be  not  issuable. 

197, 198,  233 

57.  He  who  pleads  a  dispensation  from  the 
archbishop  to  hold  in  emnmendamy  con- 
firmed by  the  king's  letters  patents, 
must  aver  the  performance  of  Uie  con- 
ditions conUuned  in  the  dispensation. 

14,142 

58.  The  form  of  pleading  a  patronage.  152 

59.  JVbn  eoncesaat,  where  and  when  a 
plea.  147, 156 

60.  The  commendations  of  pleading. . 

162,292 

61.  The  resemblance  betwixt  jnigna  mUi" 
tarii,  and  pleading  and  pugna  civUia. 

20,  21, 162,  164 

62.  The  defendant  cannot  plead  a  release 
made  after  verdict,  and  before  judgment, 
because  he  hath  not  day  in  court     162 

63.  Every  man  must  plead  such  pleas  as 
are  proper  for  him.  3, 162 

64.  The  defendant  cannot  counterplead 
the  plaintiff's  title,  without  entitling 
himself.     ,  J62,  iS 

65.  What  things  the  law  requires  in  every 
plea.  164,  295,  296 

66.  He,  who  justifies  by  a  license  or  liber- 
ty, must  plead  it  specially,  and  cannot 
have  advantage  of  it  upon  the  general 
issue.  174, 175 

€7.  Where  in  pleading  an  estate  made  to 
ik/eme  covert^  it  is  necessary  to  aver  the 
assent  of  the  baron,  and  where  not  204 

68.  Surplusage  in  a  plea  or  avowry  hurts 
not  208 

69.  The  form  of  pleading  in  a  trover  and 
conversion.  187 

70.  The  form  of  pleading  a  prescription 
for  a  way.  180,190 

71.  What  shall  be  said  a  double  plea, 
what  not  197, 198 

72.  See  Escape.  5 

73.  The  form  of  pleading  an  act  of  par- 
Uament  111,222,226,309 

74.  How,  and  to  what  purposes,  a  deed 
entered  in  hoc  ver6a,  becomes  part  of 
the  plea.  217,  233 

75.  The  form  of  pleading  a  custom  to 
enable  an  infant  to  make  a  feoffment. 

225 

76.  A  record  cannot  be  pleaded  inter  alia ; 
tf  ctu,  of  a  statute ;  ana  the  reason  of  the 
difference.  226 

77.  Particular  statutes  must  be  pleaded, 
general  need  not  227 

78.  Every  man's  plea  shall  be  taken 
Btongest  against  himself.  222,  234 

79.  Divers  defendants  in  one  action  may 
sever  in  bars,  not  in  dilatories.  244, 245 
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80.  Joint  defesdants  may  sever  in  their 
pleas  in  abatement.  250 

81.  See  Averment.  9 

82.  Where  h^  pleading  a  false  plea,  one 
may  save  his  estate,  which  else  were 
lest.  258 

8^  The  form  of  pleadings,  for  him,  who 
beinjf  executor  for  a  time,  is  sued  after 
his  tune  expired.  265 

84.  If  the  defendant  plead  in  bar,  non  cul, 
and  rejoin  with  a  pardon,  it  is  a  depar- 
ture. 271 

85.  The  form  pf  pleading  a  grant  made 
to  the  king.  222 

86.  Why  the  law  abhors  double  pleading, 
or  negative  pregnant  215, 295 

87.  Where  the  law  allows  not  of  general 
pleading,  and  why.  lb. 

88.  A  pomt  of  discbarffe  must  ever  be 
pleaded  specially,  and  showed  to  the 
court,  how,  and  why.  296 

89.  A  false  plea,  allowed  upon  a  pre8umi>- 
tion  that  it  is  true,  and  so  answer  to  it 
received.  297 

90.  What  things  are  requisite  to  be  ob- 
served in  pleading  of  unity,  &c.  so  as 
to  make  it  a  discharge  of  tithes,  within 
31  H.  8.  298,  311 

9J.  He  who  is  no  way  privy  to  the  grant, 
need  not  show  forth  the  deed  in  plead- 
ing. 303 

92.  If  a  devise  to  A.  and  his  heirs,  and  if 
he  die  without  issue,  that  it  shall  remain 
over,  be  pleaded,  and  as  a  devise  in  fee 
ffenerally,  the  other  party  may  traverse 
the  devise  generally,  or  show  the  addi- 
tion. 310 

93.  A  general  statute,  though  it  need  not 
be  recited  in  pleading,  if  misrecited,  is 
fatal.  316 

94.  If  part  of  a  general  statute  be  only 
recited,  the  court  shall  take  notice  of 
any  other  part,  which  makes  for  the 
pleader.  310 

95.  The  tenant,  who  aliens  pending  the 
jToeipe^  may  plead  a  release  ;  but  the 
incumbent,  who  resigns  pending  the 
writ,  cannot  counterplead  the  patron's 
title;  and  the  reason  of  the  difference. 

319 

96.  The  form  of  pleading  for  the  ordinary 
in  a  quote  impedii.  See  Quart  ImpediL 
25  £•  3.  c.  7. 

97.  The  form  of  pleading  deposition,  se- 
Questration,  union,  divorce,  cause  of  re- 
fusal. 296 

PLENARTY. 
See  JuaHJkaium.    JnducHon, 


PLEGIIS  ACClUIETANDia 

1.  Lies  not  for  one,  who  is  not  exprsa^ 
named  as  a  surety  in  the  bond.  £3 

POPE. 

1.  His  power  in  cmmmendams  by  the  com- 
mon law.  144, 145 

2.  His  power  to  annex  a  condition  to  an 
institution,  according  to  the  Gloe&   145 

3L  In  what  sense  bis  power  formerly  ex- 
ercised in  this  realm,  may  be  said  to  be 
lawfuL  146, 147 

4.  The  only  case,  wherein  the  king  and 
and  the  courts  of  justice  Sd  once  here 
concur  to  allow  an  act,  concerning  the 
the  spirituality,  done  1^  the  pope.    147 

5.  The  papacy  was  a  mere  and  plenaxy 
tyranny  towards  churchmen,  and  in 
church  causes,  and  why.  150 

6.  By  what  acts  the  pope  established  his 
ecclesiastical  power.  149 

7.  Ue  may  make  an  institution  for  a  time 
only,  by  the  Gloss^  &c.  153 

8.  His  demesne  called  patia  oftedtenfui, 
but  more  truly /lairiajiigo  anu/Ua.  155 

9.  His  provisions  did  make  true  and  com- 
plete incumbents,  155, 156 

POSSESSION. 

1.  Of  the  person  of  a  man  there  can  be 
no  possession  without  rieht        99, 322 

2.  The  lord,  alter  the  death  of  the  tenant, 
is  in  possession  of  the  body  without 
seizure.  96 

3.  A  sole  claim  without  more  can  never 
change  the  possession.  120 

'4.  Intrusion  upon  the  king  giins  none. 

322 

5.  Receiving  my  rent,  or  feeding  on  my 
common,  gains  no  possession  of  my  rent 
or  common,  but  at  my  election.  1h. 

6.  Where  the  true  owner  is  clearly  put 
out  and  removed,  there  he  hath  no  es- 
tate or  possession,  but  rif  ht  only,  and 
no  election  to  be,  or  not  lo  be,  in  possea- 
sion,  ii. 

POSSIBILITY. 

1.  There  cannot  be  a  tenant  in  tail  aller 
possibility  of  issue  extinct,  whUe  any  of 
the  parties  live.  43  in  margmt. 

2.  Tenant  in  tail  and  his  son  join  in  grant 
of  the  next  avoidance ;  it  is  void  asrainst 
the  son,  for  that  he  had  no  actuu  pos- 
sibility. 46 


Index 


567 


^  Grantee  of  eetorera  may  have  «a  as- 
sise, tfaouffh  the  wood  be  grubbed  up, 
because  Uiere  is  a  possibility  of  wood 
while  there  is  soiL  43  in  margine, 

4.  The  incident  possibility  of  the  widow's 
estate  stands  as  long  as  the  husband's 
customary  estate.  181 

5.  If  htaron  and Temc  be  tenants  in  special 
tail,  and  the  banm  only  levy  a  fine,  the 

Jeme's  estate  tail  is  turned  into  a  possi- 
bility, and  only  reducible  by  entry,  if 
she  survive.  257, 259 

6.  If  baron  and  feme  be  tenants  in  special 
tail,  and  the  baron  tonly  levy  a  fine,  and 
Aie,  and  the  wife  •enter,  the  estate  of 
the  conusee  is  turned  to  a  possibility,  if 
there  be  issue  in  tail  at  the  wife's  de- 
cease. Jb 

7.  If  baron  and/etite  be  tenant  in  special 
tail, and  the. baron  alone  levy  a  fine  and 
die,  the  wife,  by  her  entry,  becomes 
tenant  in.tail  again,  and  not  tenant  afler 
possibility,  though  that  entail  cannot  de- 
jBcend.  259 

POWER  OP  REVOCATION. 
See  Revocation. 

1  If  the  latter  act  cannot  stand  with  the 
former  use,  this  is  construed  a  revoca- 
tion, though  it  be  not  so  expressed. 

312,813 

52.  A  feoffment  of  part  extinguishes  not 
the  power  of  revocation  for  the  rest; 
secusy  of  a  condition.  313 

3.  It  is  te  be  taken  liberally  and  favorably, 
as  being  agreeable  to  nature.    312,  313 

4.  If,  upon  a  covenant  to  stand  seised,  a 
power  of  revocation  be  reserved  by  any 
writing  sealed  in  the  presence  of  three, 
a  last  will  is  a  revocation  within  that 
power,  but  the  new  estate  passes  by  the 
will,  as  a  will,  and  cannot  be  a  declara- 
tion of  new  uses  upon  the  old  covenant 

76. 

5.  AH  the  circumstances  of  the  power  are 
necessary  to  be  observed  by  the  will,  as 
it  is  a  revocation,  though  not  as  a  wilL 

312 
C.  If  he,  who  had  conveyed  his  lands 
with  power  of  revocation,  became  after- 
ward the  king's  debtor,  yet  they  were 
extenddl>le  by  the  common  law.  339 
7.  If  a  power  of  revocation  by  writing 
have  a  clause,  that  then,  and  from 
Jthenceforlh,  all  the  uses  shall  be  void, 
yet  revocation  may  be  by  will,  which 
takes  not  effect  till  afler  his  death,  or  by 
deed  appointed  to  take  no  efifect  till  one 
hundred  pounds  paid,  or  afler  death. 

312,  313 


8.  If  the  land  be  held  by  knight's  service, 
a  will  is  a  good  revocation  of  the  whole, 
but  it  gives  but  two  parts  as  a  will,  and 
is  not  a  good  declaration  for  any  part 

313 

9.  Qiuere,  if  it  had  \ieen  a  feoffinent  to 
uses,  with  such  power.  Jb. 

PREROGATIVE. 

1.  Cannot  restrain  any  part  of  the  sherifiT's 
power.  13 

2.  The  king  may  enable  a  town  not  cor- 
porate to  chooee  burgesses.  15 

3.  The  king  may  by  ordinary  erect  a  faur, 
market,  warren,  park,  or  forrest,  witn- 
^ut  granting  it  to  any.  lb, 

4.  The  king  can  recover  no  damages  in  a 
fuare  impeditf  yet  he  must  declare  ad 
oafMium.  23 

5.  If  the  king  take  land  by  conveyance 
from  him  who  purchased  it  of  his  debt- 
or, and  afler  reconvey  it,  yet  the  land  is 
discharged.  45 

6.  A  release  of  all  rights  and  titles  from 
the  kinff  to  his  debtor  doth  not  dis- 
charge the  land.  46 

7.  If  the  kin?  knight  the  heir  within  age, 
afler  the  death  of  his  father,  he  hath 
lost  the  wardship  of  the  land  too,  and 
the  heir  may  sue  livery  presently. 

26.  Sedqwzre. 

8.  The  king  cannot,  by  mm  obgianie^  ena- 
ble a  person  disabled  by  act  of  parlia- 
ment, nor  make  him  heir  whose  blood 
is  corrupted.  75 

9.  The  king  is  not  bound  to  ^ive  livery  to 
the  heir  nor  to  his  bargainee,  till  the 
heir  take  the  oath  of  supremacy.        72 

10.  The  king  may  have  a  ravishment  of 
ward.  95 

11.  The  king  may  grant  a  manor  except- 
ing the  warrantB,  though  they  be  inci- 
dents. 100 

12.  If  the  king  join  issue  in  a  auare  tmpe- 
dit,  which  is  not  found  fully  for  him,  yet 
if  a  title  do  any  way  appear,  the  court 
must  award  a  writ  to  the  bishop  for 
hun.  118, 119 

13.  How  the  king's  proclamation  may  be 
said  to  enforce  the  common  law,  if'^the 
delinquent  had  notice  of  it  120 

14  If  the  king  have  but  two  parts  of  the 
advowson,  yet  he  shall  present  alone. 

127 

15.  No  suljeet  can  be  tenant  in  common 
with  him.  Jb, 

16.  If  the  king  grant  the  manor,  the  ad- 
vowson appendant  will  not  pass  without 
special  words.  lb, 

17.  If  the  king  be  no  party  to  the  quare 
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tmpeditj  jet  if  the  title  appear  clear  for 
him  against  both  parties,  he  shall  have 
a  writ  to  the  bishop  awarded  for  him. 

A. 
18.  If  the  king's  title  be  not  fully  clear, 
yet  by  consent  of  the  plaintiff  he  may  38.  If  one  conveys  his  land  with  a  power 
bave  a  writ  to  the  bishop.  lb.       of  revocation,  and  afterwards  become 


8 wered,  bound,  or  defeated  by  fietmv  or 
estoppels.  Jb. 

27.  Though  a  statute  be  extended,  yet  if 
the  king  come  befoie  the  UbarUOe^  he 
shall  be  served  first.  lb. 


19.  If  two  parts  of  the  land  lie  seised  by 
inquisition  for  the  king,  two  parts  of  the 
advowson  are  seised  by  consequence, 
tnlhout  mention  of  it.  127 

20.  The  king  may  grant  a  thin^  in  action, 
with  express  mention  of  i%  but  not 
otherwise.  140. 

2L  Usurpation  cannot  put  the  king  out  of 
possession.  140.  Nor  make  his  advow- 
son disappendant ;  ncus,  in  case  of  sub- 
ject lb. 

2SL  The  king  cannot  grant  by  charter  any 
penal  law.  155, 1^ 

23.  His  immediate  power  is  not  restrain- 


indebted  to  the  king,  yet  they  were  ex- 
tendable by  the  conmion  law.  lb. 

PRESCRIPTION. 
See  Modus  Dteimandi.    Custom. 


1.  If  a  house  to  which  estovers  be  appen- 
dant, fall  down,  the  prescription  is  2iot 
destroyed  but  revived  by  re-ed^ing. 

2.  Where  it  needs  to  be  specially  pleaded, 
and  where'not  44, 45 

3.  A  court  of  equity  cannot  lie  in  prescrip- 
tion. 63 

ed,  but  such  statutes  as  authorise  infe-  4.  No  man  can  prescribe  to  have  a  pew  or 

nor  persons.                                      146  seat  within  the  body  of  the  church,  or 

24.  He  cannot  license  or  dispense  vrith  in  an  isle  or  chapel  adjoining  to  the 
maiuM  in  ae.                                     149  body,  without  a  special  reason,  as  pre- 

25.  MtUum  tempus  ocairrit  rtgit,  how  to  scribing  to  repair  il^  &c.                     €9 
be  understood.                    152, 154,  347  5.  If  it  be  pleaded  in  justification,  it  must 

26.  The  king  may  grant  a  manor  adeo  be  traversed  roecially,  and  not  by  the 
plentj  excepting  the  advowson.         170  general,  though  comprehensive  words^ 


.27.  Where  the  kmc^  may  erect  a  corpora- 
tion and  make  ordinances  for  them. 

210, 211 

28.  Where  the  king's  erecting  of  a  cor- 
poration doth  include  a  power  to  make 
bylaws.  lb. 

29.  May  revoke  his  presentation  before 
induction,  not  after.  210 

30.  Where  those  defects   of  form  will 


3e  injuria  sua  propria  absque  talieausa. 

76 

6.  Where  a  prescription  is  pleaded  by 
way  of  a  custom,  (as  sometimes  it  must) 
the  nature  of  it  is  not  changed,  but  it  is 
aprescription  stilL  86 

7.  That  which  is  conunon  right  cannot  be 
laid  as  a  prescription ;  as  to  pay  tithes 
duly.  107 


make  the  king's  grant  void,  which  will  8.  A  prescription  for  an  interest  cannot  be 

not  vitiate  the  grant  of  a  subject,  be-  laid  in  the  inhabitants,  because  they  are 

cause  they  are  only  prerogative  forms.  not  permanent                                    86 

229, 230  9.  For  a  matter  of  discharge,  the  peoerip- 


31.  A  grant  by  the  king  pro  erectione,  or 
ad  effeetumj  makes  a  condition.         231 

32.  The  king  may  be  dispossest  of  his  pre- 
sentation, not  so  of  his  advowson.     242 

33.  Nothing  of  prerogative  will  pass  in 
the  king's  grant,  without  express  and 
determinate  words.    .  243, 244 

34.  If  the  king's  presentation  recite  a  title 
which  is  false,  the  presentation  will  be 
void,  and  not  an  usurpation ;  but  if  the 
presentation  be  general  and  without 
right,  it  makes  an  usurpation.  302 

35.  The  kind's  tenant  presents  and  insti-  See  Advowson.  Appronriadon.  Oniuia- 
tutes,  and,  before  induction,  dies ;  the  m.  Parson  ana  Patron.  PUading. 
kinff  shall  i>resent  anew,  though  the  heir       Qu.  hn.  13  EL  Simony. 

comd  not,  in  whose  right  he  seems  to 

do  it  339  1.  Where  the  presentation  by  a  parson 

36.  Where  the  king  shall  neither  be  an-      appropriate    shall    disapprofiriate    the 


tion  may  be  laid  in  the  occupiers,  and 
not  in  the  owners,  nor  by  way  of  custom 
upon  the  land ;  for  it  is  not  a  matter  of 
interest,  or  inheritancce.  118 

10.  No  man  can  prescribe  to  his  own 
charge  only,  as  to  pay  so  much  for  tithes, 
but  to  pay  so  much  ^or  dischar^  of 
tithes,  which  is  a  modus  deeimandu  lb. 

11.  Where  it  shall  be  said  to  be  mislaid. 

209,286 
PRESENTATION. 


Indsx. 


689 


chnrch,  though  the  derkbe  relvuMd.  152 

2.  The  presentatLon  of  the  patron,  after 
lapse,  takes  place  against  the  ordinaiy 
and  the  king.  i&. 

3.  After  presentation  the  ordinary's  pow- 
er is  like  to  the  lord's  upon  surrender 
of  a  copyhold.  lb. 

4.  The  difference  between  presentation 
and  tommendam,  /5. 

5.  The  chancellor's  presentation  to  bene- 
fices under  value,  is  in  the  name  of  the 
king.  210 

6.  If  Uie  chanceUor's  presentation  to  a  pe- 
culiar, recite  the  value,  but  falsely,  the 
presentation  will  be  void.  Ih, 

7.  Lessee  for  years  of  a  manor,  with  the 
advowson  appendant,  the  church  be- 
comes void,  and  the  lessor  presents  one 
who  is  admitted,  &c.,  and  ues ;  quare  if 
the  lessee  for  years  may  present.     285 

8.  If  the  kinff's  presentation  recite  a  title 
*    which  is  &se,  the  presentation  will  be 

void  and  not  an  usurpation ;  but  if  the 
presentation  be  general  and  without 
right,  it  makes  an  usurpation.  302 

9.  If  the  bishop  collate  wrongfully,  the 
patron  may  present  upon  him  seven 
years  after,  if^he  will.  902 

10.  If  the  king's  tenant  presents,  and  in- 
stitutes, and  before  induction,  dies ;  yet 
the  king  shall  present  anew,  though  the 
heir  could  not,  in  whose  right  he  seems 


turn  haheni  de  (cge,  quantum  TuAent  de 
juMia,  270 

PRIORITY  AND  POSTERIORITY. 
See  Ttnurt.    Eitaie.    infant. 

PRIVITY. 
See  EstaU. 

L.  Where  though  the  privitjr  in  estate  do 
not  remain,  yet  if  it  be  made  the  same  in 
representation,  it  shall  be  as  good.    25, 

26 

PRIVY  COUNCIL. 
See  Cauneil  TahU. 

PROCESS. 

1.  What  process  of  star  chamber  shall  be 
said  to  be  well  served,  and  when.     195 

PROCLAMATION. 

1.  Where  the  king's  proclamation  ma^  be 
said  to  enforce  the  common  law,  if  the 
delinquent  had  notice  of  it  120 

2.  Where,  and  in  what  cases,  the  king's 
proclamations  are  binding.        251,  S»2 

PROHIBITIONS  IN  GENERAL. 


to  doit. 

PRESENTMENT  IN  A  LEET. 
Vide  Leet 

PRECEDENTS. 


1.  The  exchequer  chamber  refused  to  re- 
verse a  judgment  which  they  all  agreed 
to  be  erroneous,  by  reason  of  some  late 
precedents.  83 

2.  A  new  form  of  a  writ  of  waste,  defective 
in  substance,  yet  was  allowed  by  rea- 
son of  late  precedents.  84 

3.  Fault  in  the  writ  of  assize,  held  amen- 
dable by  the  court,  was  yet  advised  up- 
on by  reason  of  one  precedent  to  the 
contrary.  128 

4.  The  simering  of  common  recoveries  by 
infants,  warranted  by  multitude  of  pre- 
cedents. 196,  197 

5.  A  writ  was  brought  containing  both  an 
^tdvmtfirma^  and  a  trespass  of  assault 
and  battery,  and  afterward  the  court 
advised  of  judgment,  because  it  was 
without  precedent.  249 

6.  Precedents  of  coiAs,  as  well  as  laws, 
are  built  upon  reason  and  justice,  tt  tan- 


339  1.  A  prohibition  will  lie  upon  a  statute 
that  hath  prohibitory  words,  and  also  a 
penalty ;  teciw,  if  it  have  a  penalty  only. 

2.  When  it  lies  in  the  discretion  of  the 
court  to  grant  a  prohibition.  67 

3.  The  form  of  prohibitions  to  the  court  of 
requests.  77 

4.  A  prohibiUon  may  be  sent  to  the 
dutchy,  if  they  exceed  their  bounds.  77, 

78 

5.  The  six  months  of  the  profits  of  the 
sunmse  shall  be  counted  oy  the  calen- 
dar, not  by  twentyeight  days.  '        179 


PROfflBITION  OF  WASTE. 

1.  Is  grantable  in  a  ftMcre  inipedit,  upon  a 
surmise  of  the  plamtiff.  36 

PROHIBITION  TO  THE  ADMI- 
RALTY. 

WILL  LIE, 

1.  For  holding  plea  of  things  done  in  for- 
eign lands.  11 

2.  Vor  holding  plea  of  an  agreement  made 
at  sea,  and  pat  in  writiiig  and  sealfd  iu 
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foreiffn  lands ;  not  so  if  only  a  htae  re- 
membrance  had  been  made  of  it  at  land. 

79,313 

3.  Upon  a  libel  by  an  ambassador  against 
an  alien,  for  his  goods,  as  confiscated  to 
his  master.  Ih, 

4.  For  holding  olea  of  things  done  in  for- 
eign lands,  though  the  libel  allege  it 
ifSmiurtsdieUoneninianHtnafn,  80,313 

5.  For  nolding  a  plea  of  a  thing  done  in 
any  port  79 

WILL  IfOT  LIE, 

1.  Forjudging  a  cause  within  their  juris- 
diction, contrary  to  the  rules  of  our 
law.  13 

3.  After  a  sentence,  upon  a  surmise  of  a 
thing  not  appearing  m  the  libel.  79, 313 

PROHIBITION  TO  THE  ECCLESI- 
ASTICAL COURT. 
See  CMS,    ffiaiver.   EccUsiatUcal  Grnti. 
Coniuttaiion, 

WHERE   IT   WILL   LIE. 

1.  For  questioning  the  institution  after  in- 
duction. 15 

3.  Though  the  cause  arise  within  a  coun- 
ty palatine.  15,  16 

3.  v^ere  one  ecclesiastical  court  in- 
trudes upon  another.  17 


13.  For  e&ioaching  on  the  court  of  or« 
phans.  317 

14.  Where  the  suit  is  upon  modut  deem- 
andiy  if  the  modua  be  denied  till  it  be 
tried.  Ih. 

15.  Where  they  go  about  to  take  proob 
of  witnesses  in  perpe§wim  m  memmimiu 

348,386 

16.  Upon  a  suit  for  the  second  hay,  hav- 
ing paid  tithe  for  the  first,  accordingto 
custom.  350 

17.  Upon  a  suit  for  part  of  the  money  ap- 
pointed b^  will  out  of  lands  devised  to 
be  sold ;  for  it  but  a  legacy  iniquity.  365 

16.  If  upon  a  trial  and  verdict  in  a  prohi- 
tion,  a  consultation  be  awarded,  and  the 
same  be  accepted  which  was  tried  be- 
fore. 386 

19.  For  conventing  a  priest  for  felony  to 
deprive  him.  390 

30.  For  proceeding  against  a  lawyer  for 
defamation,  where  the  words   spoken' 
were  in  the  court  in  the  defence  <^  his 
client  328 

31.  Upon  a  suit  for  tithes  grounded  upon 
a  custom  against  ccunmon  right       o39 

WHERE  IT  WILL  IfOT  LIE. 

1.  For  a  libel  there  for  a  pension  payable 
for  tithes,  though  it  issue  out  of  lay  Isad. 

43 


4.  Upon  a  libel  there  for  tithes  in  kind  of  %  Upon  a  suit  by  a  parish  against  a  cbap- 


a  park  disparked,  for  which  formerly  a 
modus  hatn  been  paid.  39 

5.  If  the  ordinary  endeavor  to  compel  the 
administrator  to  make  distribution  of 
die  surplusage.  88, 191 

6.  If  the  spiritual  court  go  about  to  exam- 
ine the  delinquent  upon  oath,  ^vioad 
the  execution,  though  the  original 
cause  belong  to  them.  84 

7.  Upon  a  suit  for  all  the  tithes  where  the 
king  or  patentee  hath  right  to  two  parts. 

115 

8.  Upon  a  suit  by  the  parson  and  church 
wardens,  for  burial  fees  of  a  dead  corps 
carried  through,  and  buried  elsewhere. 

175 

9.  If  in  a  suit  for  tithes,  the  parishioners 
plead  him  no  parson,  because  of  simony, 
and  tho  spiritual  court  refuse  his  plea. 

163  ( 

10.  If  they  refuse  to  allow  the  proof  of  a 
deed  by  one  witness,  183,  or  any  other 
competent  proof.  *  347 

11.  Upon  a  suit  for  tithes  of  willows,  upon 
a  surmise  that  they  are  used  as  timoer 
in  that  country.  319 

13.  For  meddling  with  railing  out  of  the 
church,  because  it  belongs  to  the  leet 

346,347 


el  of  ease  for  reparations,  if  the  chapel 
bury  all  the  parish.  66, 67 

3.  Upon  a  suit  in  the  ecdesisstical. court 
for  a  pew  or  seat  in  the  body  of  the 
church  69 

4  Upon  a  suit  by  the  parson  for  tithes 
contrary  to  a  verbal  agreement  for 
money.  176 

5.  Where  the  defendant  pleads  a  release 
in  bar  of  legacy,  and  the  plaintiiQ  con- 
fessing the  release,  replies,  that  the  in- 
testate who  made  it  was  an  idiot,  though 
they   proceed  to  examine  the  idiocy. 

6.  To  stop  the  probate  of  a  will  fiv  goodi^ 
though  the  same  will  also  give  lands.  390 

PROOF. 
See  M^Unesses. 

When  it  shall  be  intended  to  be  by  ju- 
ry, when  not  92 
3.  The  king's  certificate  of  a  matter  of 
fact,  received,  317,  319,  for  a  proof 
without  exception.                            313 

PROPERTY. 

1.  The  property  of  goods  taken  by  pirates, 
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18  altered  by  a  sale  in  market  overt, 
bonajide,  79 

PROTECTION. 

1.  The  day  of  the  date  shall  not  be  ac- 
counted part  of  the  year.  139 

2.  If  it  be  for  less  than  a  year,  this  is  void. 

154 

3.  What  is  wrought  by  the  kind's  protec- 
tion of  his  debtor.  See  Cap.  iTUag 

PROTESTATION. 

1.  Made  by  the  vouchee  upon  his  entry 
into  warranty,  how  it  shall  avail  him.  26 

2.  In  a  plea  contrary  to  judgment  of  law, 
is  vain.  156 

a  Where  the  taking  of  a  matter  by  protes- 
tation, shall  save  the  confession  of  it  by 
demurrer.  164 

QUARE  IMPEDIT. 
Vide  W.  c.  cap.  5. 

1.  A  disturbance  is  necessary  to  maintain 
the  action.  137 

2.  The  nature  of  it  is  to  be  final,  upon  non- 
suit or  discontinuance.  13B 

3.  If  it  be  purchased  against  two,  pending 
a  fonnedon  against  one  of  them,  it 
abates,  though  the  plaintiff  declare  of  a 
new  disturbance.  137, 138 

4  Will  abate,  if  it  appear  of  the  plaintiff's 
own  showing,  that  the  church  is  full  of 
his  presentation.  15 

5.  No  damages  are  recoverable  in  it    23 

6.  When  brought  by  the  king,  must  declare 
ad  damnum.  lb. 

7.  Will  lie  of  a  church  in  ancient  de- 
mesne. 48 

8.  The  plaintiff  never  declares  .of  a  pre- 
sentment without  any  more,  but  always 
lays  a  seisin  of  some  estate  or  other ;  yet 
a  presentment  doth  of  itself  both  make 
and  prove  a  fee.  102.     Vide  Thxverse. 

9.  Where  tfacariam  instead  of  vicariam 
was  amended  in  the  original.  118 

10.  If  the  issue  be  not  found  for  the  king, 
as  it  is  joined,  yet  if  sufficient  matter  be 
found  for  the  king',  the  court  must 
award  a  writ  for  him.  118,  119 

11.  If  the  king  be  no  party,  yet  if  his  title 
be  clear  against  both  parties,  a  writ  to 
the  bishop  shall  be  awarded  for  him. 

127,163 

12.  If  the  king's  title  be  not  fully  clear, 
yet  by  consent  of  the  plaintiff  a  writ  to 
the  bishop  may  be  awarded.  127 

13.  In  a  (juare  tmpedii  by  the  chancellor 


and  university,  it  is  a  ffood  bar,  that 
before  the  avoidance,  me  manor  was^ 
seised  into  the  king's  hands,  for  the  pen- 
alty of  twenty  pounds  a  month.  126, 127 

14.  If  after  presentment  by  a  stranger,  the 
king  grant  the  manor  with  the  advow- 
son,  the  patentee  may  have  a  ^uare  tm- 
pedity  and  make  his  title  by  the  last  pre- 
sentment of  the  king,  without  mention- 
ing the  presentment  of  the  stranger.  140 

15.  The  patentee  may  maintain  a  quare 
impedii  upon  the  very  first  disturbance, 
if  It  be  expressly  mentioned  in  grant, 
notwithstanding  it  be  a  thing  in  action. 

140 

16.  An  assise  of  darrein  presentment  pur- 
chased, hanging  a  quart  impedii  for  the 
same  avoidance,  abates.  184 

17.  In  a  quart  impedii  both  plaintiff  and 
defendant  are  actors,  one  against  an- 
other. 163 

18.  The  defendant  shall  have  a  writ  to  the 
bishop,  as  well  as  the  plaintiff.  A, 

19.  If  Uie  plaintiff  be  nonsuit,  or  the  de- 
fendant never  appear,  yet  neither  can 
have  a  writ  to  the  bishop,  until  thev 
have  made  a  title  appear,  for  form% 
sake.  Jh. 

20.  When  ne  disturha  pas  is  pleaded, 
which  is  in  effect  the  general  issue,  the 
plaintiff  may  either  pray  a  writ  to  the 
bishop  presently,  or  at  his  choice  main- 
tain tne  disturbance  for  damages.    162 

21.  If  the  plaintiff  proceed  tomamtainthe 
disturbance,  ana  it  be  found  against 
him,  he  hath  lost  the  benefit  of  that 
judgment  which  he  might  have  had,  and 
shall  now  be  totally  barred.      198,  320 

22.  Where  the  judgment  shall  be  to  have 
a  writ  to  the  bishop,  though  the  church 
seem  full  by  recora.  193,  194 

23.  Lessee  for  years  of  a  manor,  with  the 
advowson,  the  church  becomes  void, 
and  the  lessor  presents  one  who' is  ad- 
mitted, &c.  and  dies,  the  lessee  for 
vears  presents,  and  being  disturbed, 
brings  a  quare  impedii,  quart.  206 

24.  If  the  bishop  collate  before  lapse,  the 
true  patron  may  have  his  quart  xmptdii, 
or  present  upon  him  seven  years  after, 
ifhewilL  302 

25.  He  who  is  in  by  wron^^ful  collation, 
the  bishop  is  yet  such  an  mcumbent  as 
must  be  named  by  the  patron  in  his 
quart  impedii,  if  he  do  being  one.     Ih. 

26.  What  pleas  the  ordinary  or  incumbent 
might  have  pleaded  at  the  common  law, 
in  a  quart  impedii,  and  how  they  may 
plead  at  this  day.  Vide  25  E.  a  fit) 
elerieo,  cap.  7. 
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37.  The  incumbent  cannot  liar  the  plain-  RECOGNISANCE. 

^  tiffin  a  quart  impedU^  by  entitling  any 

other  than  the  patron  under  whom  he  1.  May  be  taken  by  the  several  judges,  out 

claims.                                              319  of  term,  in  any  part  of  England.       195 

28.  Several  good   advices  and  counsels  2.  When  it  is  taiken  in  London,  and  enroll* 


.  for  the  plaintiff  in  a  quart  imptdii, 

320 


aUARENTINE. 
Vide  Magna  Charta^  cap. 


7. 


1.  Qui  sentit  onus,  sentire  debet  et  com- 
modum.  3 

2.  Quod  ab  initio  non  valet,  viz  ex  tractu 
temporis  convalescat  19, 130, 151 

3.  Qood  pemuttat    See  Muance. 

RAVISHMENT  OF  WARD. 

1.  How  it  agrees  or  disagrees  with  the 
action  of  trespass  at  the  common  law. 

94,96 


ed  in  Middlesex,  where  the  debt  or 
seirt/aeiat  brought  upon  it  most  be  laid. 

1915,196 

3.  It  is  a  record  firom  the  time  of  the  ac- 
knowledgement, and  binds  persons  and 
lands  from  thence  before  the  enrol- 
ment. 195, 196,  222 

4.  Where  a  capias  was  taken  out  upon  a 
recognisance.  29 

RECORD. 
See  CbrnMOfi  PUa».     CaiiorarL 

1.  What  is  the  record  of  a  general  and 
what  of  a  private  act  of  parUament  109 

2.  A  record  must  be  tried  oidy  by  itself; 
tcsU  meip$o.  110 


2.  A  recovery  in  trespass  is  a  bar  in  this.  3.  Where  upon  a  record  certified,  small 


94 

3.  Damages  at  common  law  remains  re- 
coverable in  this,  though  the  statute 
gives  them  not  94 

4.  The  ravisher  gets  no  interest  in  the 
body  by  ravishment,  nor  the  guardian 
loses  no  possession.  96 

5.  The  king  may  bring  this  action.        95 

6.  This  action  renounces  not  the  pos- 
session or  property,  but  only  punishes 
the  temerarious  occupation. 


variations  shall  not  hurt.  179 

4.  Where  a  matter  of  record  mizt  with  a 
matter  of  fact,  shall  not  be  tried  by  rec- 
ord, but  per  pedtionem.  244 

RECOVERY  AND  COMMON  RE- 
COVERY. 
See  Voucker.    ffdrraniy, 

1.  It  is  a  record,  and  when  it  is  pleaded 
must  be  pleaded  entire.  24 


7.  Cannot  be  brought  by  the  first  ravisher  2.  If  the  feoffee  suffer  a  common  recovery 
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against  the  second,  but  the  lord  may 
bring  it  against  both.  96 

8.  If  it  be  brought  against  the  first  ravish- 
er, the  value  of  the  marriage  and  dam- 
ajgres  are  recoverable  against  him, 
though  the  second  ravisher  married 
him.  99 


to  the  use  of  himself  and  his  heirs,  he  is 
in  of  his  old  fee  simple.  27 

3.  Where  a  common  recovery  amounts  to 
an  assignment  A. 

4  Common  vecoveir  against  tenant  in 
tail  and  his  wife  having  nothing,  shall 
bind  the  entaU.  /6. 


9.  The  verdict  may  be  conditional,  and  5.  If  tenant  in  a  writ  of  right  of  advowson, 
the  iudgment                             99, 100  vouch,  and  a  recovery  be  had  against 

10.  The  verdict  may  find  the  ward  mar-  him,  he  shall  have  recoo^nse  in  value 
ried,  without  saying  by  whom.            lb.  in  land.                                                43 

11.  The  ravisher  is  branded  by  stat  as  6.  Where  the  recovery  in  one  action  shall 
maUJldeipo9sessar.                         100  be  a  bar  in  another.    See  JSor. 

7.  A  common  recovery  agrahist  an  infant 


RECEIT. 

1.  The  yeme  cannot  be  received  after  a 
verdict  in  waste  against  her  and  her 
husband.  177 

RECITAL. 

1.  A  recital  made  in  the  condition  of  an 
obligation  is  not  material^  nor  can  be 
taken  hold  of.  130 


is  not  void  in  law.         "  196 

8.  Abbey  lands  discharged  ^uaiii^  tn 
manwus  propiia^  are  given  in  tail,  and 
the  donee  snfiers  a  recovery,  which 
bars  the  reversion,  yet  he  shall  pay 
tithes.  248 

9.  If  torem  and  feme  be  tenants  in  specud 
tail,  and  the  baron  only  levy  a  fine  and 
die,  the /erne,  upon  re-entry,  is  tenant  in 
tail,  ana  may  suffer  a  recovery,  which 
shall  bar  the  reversions,  not  the  issues 
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in  tail,  nor  the  conusee  himself,  after  her 
death.  d59 

10.  If  the  defendant  he  tenant,  the  prtedpe 
either  at  the  time  of  the  writ  purchased, 
or  at  the  return  of  it,  it  is  sufficient.  362 

RECUSANT  CONVICT. 

1.  Forfeits  not  the  estate  of  the  land,  only 
the  profits.  73,74 

%,  Forfeits  the  presentation  of  the  church 
to  the  university;  if  the  land  were  seised 
hefore  avcndance,  for  the  penaltjr  of 
twenty  pounds  the  king  shall  hate  it 

136,127 

d.  In  action  of  debt  against  hcaron  and^eme 
for  the  recnsancT  of  theyeme,  both  must 
appear,  or  both  be  outlawed.  179 

4.  Information  upon  28  El.  for  recusancy 
may  be  in  the  C.  B.  204, 205, 251 

RELATION. 

1.  Of  an  enrolment,  see  Bargain  and  SaU^ 
and  enrolment  of  an  act  of  parliament 

111,222 

RELEASE. 


1.  In  law,  if  one  obligor  discharges  the 
other.  10 

2.  To  one  trespasser,  dischargeth  all.    66 

3.  By  the  king,  to  his  debtor,  of  all  rights 
and  titles,  doth  not  discharge  the  land.  46 

4.  If  trespassors  sever  in  pleas,  and  the 
plaintifis  before  judgment  be  nonsuit, 
or  enter  a  nolle  prosequi  against  one, 
this  is  a  discharge  of  ail ;  not  so  after 
judgment.  70,  180 

5.  A  rent  reserved  to  the  heirs  without 
naming  the  ancestor,  may  be  released 
by  the  ancestor,  though  he  have  no  es- 
tate at  all  in  the  rent;  but  the  release 
must  be  by  the  word  rent,  not  action.  130 

6.  A  release  obtained  af^er  a  verdict,  and 
before  judgment,  is  not  pleadable,  but 
must  be  used  in  an  audita  querela,    l&i 

7.  A  release  of  actions  real  is  no  plea  for 
"the    dbseisor    in    an  assise    brought 

against  him  and  the  tenant ;  seeus^  wliere 
the  disseisor  is  also  tenant.  163 

8.  A  release  by  the  jdaintiff  to  the  sheriff, 
after  the  money  levied,  is  good.        207 

9.  A  release  before  acquittal,  though  after 
indictment,  is  no  plea  in  a  conspiracy,  lb. 

10.  A  release  of  all  actions  and  demands 
doth  not  release  a  promise  before  breach ; 
seeus  of  a  release  of  all  promises.     216 

11.  The  demandant,  hanging  the  writ, 
may  release  to  the  tenant,  though  he 

75 


have  aliened,  or  to  the  vouchee. 

222,338 

REMAINDER. 

1.  Where  it  vests  presentlv,  though  lim- 
ited by  conditional  words  ti  eontingai^ 
dLc.  30,31 

2.  Devised  to  a  corporation  or  person  not 
in  eMU^  void,  although  afterwards  they 
come  in  tut.  93 

3.  Devised  to  a  corporation  beg^n,  before 
a  head  chosen,  good.  ifr. 

4.  A  devise  to  three  brothers,  and  that 
one  shall  be  heir  to  the  other,  makes 
cross  remainders.  34, 75 

5.  The  particular  estate  and  remainder 
make  out  one  estate  together,  to  some 
purposes.  71 

6.  A.  covenants  to  stand  seised,  &c.  the 
remainder  to  the  right  heirs  of  B. ;  quarts 
whether  the  remainder  in  abeyance  be 
80  far  transferred,  that  there  be  no  re- 
version left  in  the  covenant  or  till  the  re- 
mainder fall.  74 

7.  An  estate  limited  by  the  habendum  to 
one  not  par^y  to  the  deed,  cannot  be 
good,  unless  by  way  of  remainder.   313 

8.  Where  the  heir  shall  take  by  way  of 
remainder,  because  it  is  impossible  to 
take  in  possession.  314 


REMITTER. 

1.  Cannot  be  until  the  possession  and 
right  meet  71 

2.  Tenant  in  tail  enfeoffs  his  son  within 
a£e,  and  dies ;  the  issue  is  remitted,  lb. 

3.  Where  one  shall  be  remitted,  oolent 
ndtMit  for  the  benefit  of  a  third  person. 

71,255 

4.  If  6eron  and /erne  be  tenants  in  tail,  and 
the  husband  discontinue,  and  take  back 
an  estate  to  him  and  his  wife  at  common 
law,  both  are  remitted,  but  the  husband 
cannot  claim  by  remiiter.  255 

5.  Where  the  first  taker  may  be  remitted 
airainst  the  statute  of  uses,  and  where 
not  255,256,298 

6.  If  6aron  and  feme  bo  tenants  in  tail, 
and  husband  alien,  and  take  back  an 
estate  to  him  and  his  wife  by  way  of 
nse,  the  wife  is  remitted,  notwithstand- 
ing the  statute  of  uses,  because  32  H.8. 
gives  an  entry  to  her ;  secus^  if  the  case 
had  been  after  27,  and  before  32  H.  8. 

255,256 

7.  A  remiUer  is  an  entry  in  law,  and  is  to 
all  purposes  as  effectual  as  an  entry. 

259»257 
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Q,  If  baron  Bnd/eme  be  tenants  in  special 
tail,  and  the  'hanm  only  levy  a  fine  to 
the  use  of  himself  and  his  wife  for  Ufe, 
though  the  entail  be  barred  as  to  the 
baron  and  the  issues,  yet  the  wife  is  re- 
mitted to  the  estate  tail,  as  she  shoold 
have  been  by  an  entry  after  her  has- 
band's  death,  and  the  remainders,  which 
were  depending  upon  that  estate  taiU 
are  likewise  remitted.  3St7i  259 

9.  If  baron  and  feme  be  tenants  in  tail 
special,  and  the  baron  only  levy  a  fine 
to  the  use  of  himself  and  his  wife  for 
life,  if  the  wife  die,  living  the  baron^ 
now  Uiose  remainders,  which  were  re- 
mitted by  the  wife's  remitter,  are  by  her 
death  turned  to  rights  again,  as  they 
should  still  have  been,  if  the  wife  had 
not  been  remitted,  or  had  survived  her 
husband,  and  die  before  any  reentry, 
where  no  estate  was  limited  to  her.  260 

10.  Where  the  husband  and  wife  were 
remitted  at  common  law,  notwithstand- 
ing the  fine  of  the  baron ;  and  where 
they  shall  be  both  remitted  against  the 
husband's  fine  at  this  day,  and  upon 
what  differences.  260, 261 

11.  Where  the  remitter  of  the  heir  by  his 
entry  shall  be  but  temporary,  and  de- 
feasible by  office  found.  347 

RENT. 

1.  Ought  to  be  demanded  upon  the  land. 

8 

2.  If  the  lessee  be  bound  by  obligation  to 
to  pay  it,  there  needs  no  demand,  yet  it 
must  be  tendered  upon  the  land.        lb. 

3.  How  the  demand  comes  in  issue.       lb. 

4.  Suspended  by  the  entry  of  the  lessor. 

lb. 

5.  Is  not  suspended  by  bare  entry,  without 
expulsion.  326 

6.  And  by  entry  into  that  which  passed 
not  by  particular,  but  only  general 
words.  i*^'  190 

7.  When  part  of  a  rent-charge  is  Gfranted 
by  fine,  the  tenant  is  not  compeflable  to 
attorn.  25 

8.  Action  for  arrearages  is  local,  and 
must  be  laid  where  the  land  lies.        37 

9.  If  the  profits  of  a  court  be  leased,  ren- 
dering rent,  and  debt  brought,  it  is  no 
plea  tliat  the  lessee  received  no  profits 
that  year,  but  it  is  a  good  plea  that  the 
lessor  released  all.  44 

JO.  If  a  rent-charge  be  granted  in  fee 
without  saying  pro  st  tl  hceredibus,  this 
cannot  charge  the  heir  at  all  by  way  of 
annuity,  but  when  the  grantor  lives,  a 


writ  of  annuity  may  be  brought, .  ibod 
then  the  rent  in  fee  is  turned  into  an 
annuity  for  life.  58 

11.  The  rent  is  not  suspended  by  an  ex- 
tent made  of  the  land  befinre  the  rent 
day,  if  the  liberate  were  executed  ailer. 

82 

12.  The  rent  roust  be  reserved  to  the  heir 
of,  or  heirs  of,  the  lessor,  by  that  name. 

130 

13.  The  rent  may  be  reserved  to  the  heirst 
without  naming  the  ancestor.  i6. 

14.  If  the  father  and  son  join  in  a  lease, 
rendering  rent  to  the  son,  this  is  not 
good,  though  by  event  the  same  fall  out 
to  be  heir.  130,  t5i 

15.  A  rent  reserved  to  the  heirs,  omitting 
the  ancestor,  is  so  far  in  the  ancestor 
that  though  he  cannot  demand  it,  he 
may  release  it.  130 

16.  A  rent  reserved  to  the  lessor  and  a 
stranger,  is  void  to  the  stranger  and 
lessor  too.  lb, 

17.  A  rent  shall  be  divided  in  halves,  ac* 
cording  to  the  halves  of  the  reversion. 

177 

18.  A  rent  may  be  assigned  for  dower 
out  of  the  land  dowabJe,  without  deed. 

153 

19.  A  rent  reserved  at  our  Lady  and 
Michaelmas,  upon  a  lease  in  April,  doth 
not  diminish.  172 

20.  A  rent-service,  though  not  demanded 
at  the  day,  may  be  distrained  for  with- 
out a  personal  demand ;  seeus,  of  a  rent- 
seek  or  rent-service,  tendered  at  the  day 

.  to  the  person  of  the  lord ;  and  beasts 
escaped  may  be  distrained  for  rent, 
though  freshly  pursued ;  ftitfre,  whether, 
if  the  tenant  ought  to  maintain  the 
fence.  207, 265 

REPLEADER. 
SeeJeqfaOei. 

1.  Where  it  shall  be  awarded  after  ver- 
dict, and  where  not.  See  112, 113,  per 
totam  et  nota. 

2.  If  issue  be  joined  upon  pa3rment  of  ten 
pounds,  secundum  formam  conditionis, 
the  condition  appearing  to  be  ten 
pounds  and  ten  shillings,  a  repleader 
shall  be  awarded  after  verdict         113 

REPLEVIN. 

1.  The  declaration  must  assign  a  place  as 
well  as  a  town.  16 

2.  The  ])lace  assignable  is  traversable; 
not  so  in  trespass.  lb. 
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3.  Js  an  action  of  more  certainty  than 
trespass.  lb. 

4.  Though  the  declaration  assijrn  no 
place,  yet  the  defendant  must  allege  a 
certain  place  in  his  avowry,  before  he 
can  have  a  return.  lb. 

5.  The  judgment  for  the  avowant  is  not 
to  recover  the  rent  or  thing  distrained 
for,  but  only  to  be  restored  to  the  beast 
as  a  lawful  distress,  not  to  be  replevied. 

61 

REPLICATION. 

1.  If  it  be  insufficient^  and  show  no  cause 
of  action,  the  plaintiff  cannot  have 
judgment,  though  the  bar  be  insuffi- 
cient 14 

2.  In  an  action  of  debt,  upon  an  obliga- 
tion, if  the  plaintiff  make  a  replication, 
as  certain  as  Uie  words  of  the  condition, 
though  not  so  certain  as  the  case  seems 
to  require,  yet  it  is  good.  ^2,  93 

3.  The  form  of  a  replication  to  the  incum- 
bent's plea,  as  parson  imparsonee.    334 


year,  cannot  be  diminished  in  payment. 

172 

7.  How  a  reservation  may  be  said  to  wait 

upon  the  grant.  276 

RETURN  OP  THE  SHERIFF. 
See  Sheriff. 


REQUEST. 
See  Demand. 

1 .  Need  not  be  made,  where  one  is  bound 
to  do  a  thing  by  bond.  14 

RESCOUS. 

1.  Where  he,  who  rescues  one  arrested 
for  debt,  may  be  sued  either  in  trespass 
vi  et  armiSf  or  action  upon  the  case.  180 

RESERVATION. 

1.  The  rent  must  always  be  reserved  to 
the  heir  or  heirs  of  the  lessor,  by  that 
name.  130 

2.  It  may  be  reserved  to  the  heirs  first, 
without  naming  the  ancestor.  lb. 

3.  If,  upon  a  joint  lease  by  the  father  and 
the  son  and  heir  apparent,  the  reserva- 
tion be  to  the  son  by  that  name,  it  is  not 
good,  though  by  event  the  son  fall  out 
to  be  heir.  130,  151 

4.  If  tenant  in  fee  simple  join  in  a  lease 
with  a  stranger,  reservmg  rent  to  the 
stranger,  this  is  void  to  the  stranger, 
ond  to  the  lessor  to.  130 

5.  If  upon  a  conveyance  to  uses,  a  gener- 
al power  be  reversed  to  limit  uses  to 
any  body,  this  is  void  for  tlie  generality. 

151 

(3.  A  rent    reserved    at    our    Lady  and 

Michaelmas,  upon  a  lease  in  April,  for  a 


REVERSION. 

1.  Feoffinent  to  the  use  of  /.  &  in  tail,  the 
remainder  to  the  right  heirs  of  the 
feoffor,  is  still  a  reversion  in  the  feoffor. 

27 

2.  So  a  devise  in  tail,  the  remainder  to 
the  heirs  males  of  the  devisor,  is  a  re- 
version stilL  30 

3.  Where  it  vests  presently,  though  limit- 
ed by  conditional  words,  si  corUingat, 
&c.  30,31 

4.  ^.  covenants  to  stand  seised,  &c.  the 
remainder  to  the  right  heirs  of  B.  who 
lives,  whether  the  remainder  in  abey- 
ance be  so  transferred,  that  there  be 
not  left  a  reversion  in  the  covenant  or  till 
the  remainder  fall,  qucere.  74 

5.  If  a  copyholder  demise  by  license,  yet 
he  may  surrender  his  copyhold  by  the 
name  of  a  reversion.  177 

REVOCATION. 
See  Power  of  Revocation. 

1.  May  be  of  a  letter  of  attorney,  or  the 
office  of  an  undersheriff,  though  they 
were  made  irrevocable.  13 

2.  If  a  recovery  be  suffered  by  A.  to  the 
use  of  his  last  will,  and  then  A.  declares 
the  uses  by  writing,  yet  those  uses  are 
revocable,  quare.  348^  349 

RIGHT  OF  ACTION. 
SeeW.2.cap.5.    32  H.  8. 28.  34.   32  H. 
8.  c.  TVeoMfW  and  Entry. 

1.  Riffht  of  action  shall  survive  as  the 
land  itself  should  have  done.  3 

2.  A  right  of  action  is  not  forfeited  by  at- 
tainder nor  escheats,  nor  is  given  by  the 
general  words  of  a  law.  242.  Secus,  of 
a  right  of  entry.  242,  341 

3.  A  right  of  action  which  was  in  the 
person  attainted,  and  may  serve  to  settle 
the  king's  possession,  shall  be  forfeited  ; 
secus,  of  a  right  of  action  to  the  lands 
of  a  stranger,  342, 343,  and  348.  The 
difference  is  taken  between  a  naked 
right  of  action  alone,  and  when  an  es- 
tate of  inheritance  is  coupled  with  it ;  in 
this  last  case  it  is  forfeited.  348 
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RIOT. 

1.  J»  not  examinable  in  the  star  chamber, 
if  accompanied  with  felony.  138 

3.  An  assembly  of  two  hundred  men  with 
weapons,  though  to  confer  aboat  a  law- 
ful matter,  ana  thooffh  nothing  be  done 
by  them,  is  ponishable  in  the  star  cham- 
ber. 93 

SCIRE  FACIAS. 

1.  It  is  none  of  those  actions,  wherein  a 
writ  of  error  is  given  in  the  exchequer 
chamber.  73 

3.  If  in  a  sctre  faeiaa  J.  S.  be  returned 
terre-tenant  omnQnu  Urrarum  ti  tene- 
m^filonim,  without  showing  of  what  in 
certain,  it  is  no  error.  90 

3.  If  the  sheriff  return  the  body  married, 
tiie  plaintiff  may  have  a  tcirt  facias  up- 
on tiie  conditional  judgment,  in  a  rav- 
ishment of  ward.  100 

4.  Upon  a  judgment  or  recognisance, 
where  it  must  be  laid.  4, 195, 196 

5.  Boron  and/eiii€  bring  several  writs  of 
adrtfaeku  against  the  terre-tenants  in 
several  counties,  judgment  is  given 
against  some  of  them  by  default,  and 
pending  the  pleas  of  others,  and  before 
any  execution,  the  hann  dies ;  q%uBr€,  if 
all  the  writs  abate  as  well  against 
those  against  whom  judgment  was  riv- 
en, as  against  those  who  have  pleaned. 

SEQUESTRATION. 

1.  If  the  king  present  not,  the  ordinary 
may  sequester.  144 

3.  The  cammenda  aemulnt  is  in  the  na- 
ture of  a  sequestration.  153, 153 

3.  The  form  or  pleading  it  396 

SHERIFF. 

1.  The  form  of  covenants  between  him 
and  the  undersheriff.  13 

3.  May  grant  the  office  of  undersheriff  at 
will.  13 

3.  Though  he  ^rant  it  irrevocably,  yet  he 
may  revoke  it  16. 

4.  .Need  not  make  an  undersheriff^  but 
may  exercise  it  himself.  76. 

5.  Though  he  do  make  an  undersheriff, 
yet  in  cases  of  redisseisin  and  waste 
must  exercise  it  himself.  16. 

6.  Cannot  restrain  or  abridge  any  part  of 
the  undersheriff's  power  in  executing 
of  process.  13, 155 


7.  Cannot  be  restcained  himself^  in  any 

part  of  his  own  power,  by  the  king. 

8.  Is  not  punishable  for  executing  the 
process  of  court,  though  it  were  erro- 
n^us.  48.  VkU  C^luxr. 

9.  Is  punishable  in  star  chamber  for  out- 
rageous executing  of  a  process. 

63,163 

10.  Cannot  break  open  a  house  upon  pri- 
vate process.  63, 363 

11.  Cannot  upon  private  process  rush  into 
a  house,  which,  by  crafi,  as  knocking  at 
the  door,  dtc,  he  procured  to  be  opened 
unto  him.  63 

13.  The  sheriff  of  London  is  known  bv 
the  court  to  be  two  persons,  insomuch 
that  a  return  by  one  is  nought,  and  not 
holpen  by  statute.  70 

13.  llie  sheriff  cannot  return  a  writ  of 
inquiry  of  damages  directed  to  himself, 
to  be  executed  by  a  bailiff  of  a  liberty. 

14.  Where  the  sheriff^s  return  is  not  to 
be  regarded.  16. 

15.  The  Earl  of  Cumberland,  sheriff  of 
Westmorland.  85 

16.  How  he  must  demean  himself  in  mak- 
ing proclamation  of  summons  in  real 
actions.  113.  See  31  £1.  ci^. 

17.  If  a  sheriff  deliver  not  his  prisoner 
which  he  hath  in  execution  to  the  next 
sheriff^  he  himself  remains  still  a  sher- 
iff to  this  purpose,  so  as  to  be  chargea- 
able  as  a  sheriff  for  the  escape  of  that 
prisoner.  366 

18.  He  may  remove  his  goal  from  one 
place  to  another,  within  his  bailiwick. 

19.  What  shall  be  an  escape  to  charge 
the  sheriff^  and  what  not    See  -Siorae. 

30.  After  the  debt  levied,  the  sheriff  is 
debtor  to  the  plaintiff,  30(S.  and  capable 
of  a  release  from  him.  307 

31.  If  the  sherifi^  upon  a  sdrtfaeias  or  ca- 
pias received,  pay  the  plaintiff  of  his 
own  money,  ^um,  if  he  may  levy  the 
money  of  the  defendant  afler.  307 

33.  Where  an  action  of  the  case  will  lie 
against  the  sheriff  for  a  false  return, 
and  in  what  county.  309 

33.  Cannot  break  open  a  house  to  execute 
the  king's  process,  without  signifying 
tiiat  he  IS  sheriff.  363, 364 

34.  Is  punishable  in  star  chamber  for  ne- 
glecting to  execute  a  eapias  utiagaL  af- 
ter judgment  364 

SIMONY. 
Vide  31.  El.  cap. 
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1.  The  nature  of  it  is  eontrachu  ex  hmfi 
caiua^  et  contra  honas  marts,  2d4 

2.  Though  the  kin^  pardon  the  simony, 
yet  the  presentation  remains  void.    167 

-  3.  If  a  imtron  contract  with  one  for  simo- 
ny, and  present  another  without  simonv, 
it  is  not  within  the  statute.  ie. 

4.  A  presentation  for  simony,  without  ad- 
mission, is  within  the  statute.  lb, 

5.  If  the  simonaical  clerk  resign,  another 
be  presented,  and  die,  the  king  hath  lost 
his  turn.  197 

6.  Simony  makes  the  church  void  between 
the  parties  and  strangers,  and  to  what 
strangers,  to  the  king,  and  to  his  incum- 
bent, and  to  all  claiming  under  them,  to 
tiie  parishioners,  and  to  the  ordinary, 
not  to  an  usurper  or  to  the  grantee  of 
the  next  avoidance,  who  presented  by 
simony.  1^ 

SOLICITOR. 

].  Ma^  bring  an  action  for  a  sum  promis- 
ed for  soliciting.  67 

3.  It  is  not  maintenance  to  solicit  other 
men's  causes,  unless  it  be  done  for  main- 
tenance or  money  laid  out  for  mainte- 
nance. 68 

STAR  CHAMBER. 
Vide  hifbrmaium, 

1.  M&y  punish  perjury,  though  it  be  not 
legal  perjury.  52 

2.  May  fine  &  sheriff  for  outraee  in  ex- 
ecuting process.       62,  263,  264.   Vide 

3.  May  punish  for  writing  libellous  and 
provoking  letters,  though  sent  sealed  to 
the  party  himself.  62, 215 

4.  May  punish  the  avowing  of  a  fraudu- 
lent deed  to  be  made  bona  fide.  84 

5.  Cannot  punish  the  maintenance  of  a 
cftmmnn  cause,  by  common  persona, 
though  only  one  be  sued.  92 

6.  May  punisli  the  assembling  of  two  hun- 
dred men  with  weapons,  though  nothing 
be  done  by  Uiem,  and  though  Uieir  meet- 
ing were  to  confer  about  a  lawful  mat- 
ter. 16 

7.  May  punish  a  jury  for  receiving  brevi- 
ates.  114 

8.  The  defendant  against  whom  such  a  jury 
hath  given  excessive  damages,  may,  by 
suit  m  this  court,  recover  ds  mages 
sgainst  the  plaintiff,  notwithstanding  his 
ordinary  remedy  at  law,  by  attaint  114 

9.  Cannot  punish  a  jury  merely  for  giving 
excessive  damages.  if. 

10.  Admits  no  foreign  depositions,  directly 
or  indirectly.  Ih, 


11.  Where  the  bill  is  answered  by  inter- 
rogatories refused,  the  bill  cannot  be 
taken  pro  confesao,  115,  qiUBre, 

12.  May  clog  those  with  irons  who  refuse 
to  answer  to  interrogatories.  Ih. 

13.  Did  prosecute  those  who  exhibited 
indictment  in  J3.  JR.  for  proceedings  in 
chancery  after  judgment,  and  deiut  in- 
directly therein.  Ih. 

14.  May  punish  maintenance  of  a  title 
bought  upon  a  casual  match.     115^  116 

15.  May  punish  provocation  to  a  chal- 
lenge. 120, 121 

16.  Cannot  hold  plea  of  solicitation  of 
chastity.  195 

17  Cannot  usurper  prevent  the  jurisdic- 
tion ecclesiasticaL  Ih. 

18.  The  difference  between  process  od 
audiendum  Judicium^  and  process  for 
hearing  only,  as  to  the  serving  of  it    I  h. 

19.  Where  a  bill  or  information  of  peijury 
is  exhibited  against  those  witnesses, 
upon  whose  testimony  a  former  sentence 
was  grounded,  it  cannot  be  demurred 
to.  201 

20.  May  punish  a  refusal  to  answer  the 
council  table  in  a  question  of  state.  235 

21.  They  may  punish  factions  and  conven- 
ticles, though  they  be  upon  grounds  of 
heresy  and  schism.  236 

22.  May  punish  him  who  shall  voluntarily 
speak  that  the  sentence  is  food,  but 
grounded  on  false  witness,  and  why.  201 

23.  What  examinations  shall  bind  m  the 
star  chamber,  and  what  not  236 

24.  Cannot  retain  a  bill  exhibited  for  a  riot, 
or  other  offence,  likely  to  prove  a  felo- 
ny, if  true.  138,267 

25.  Where  the  star  chamber  may  punish  a 
breach  of  the  king's  proclamations.  251, 

253 

26.  No  man  shall  complain  of  a  libel  in 
star  chamber,  but  the  party  grieved.  2.52 

27.  A  libel  may  be  punished,  though  the 
contents  be  true.  253 

28.  Depositions  which  are  taken  in  the 
parties'  own  keeping  after  they  are 
made,  and  not  suffered  to  remain  in  the 
office,  shall  be  refused  at  hearing.    254 

29.  May  punish  the  taking  out  of  the 
king's  process  by  one  wno  is  no  party 
interested.  264 

30.  May  punish  a  sheriff  for  neglecting  to 
execute  a  cap.  uUag.  after  judgment 

Ih. 

31.  May  punish  transportation  of  money 
as  an  offence  against  the  common  law. 

270 

32.  Where  the  serving  of  one  defendant 
to  hear  judgment  shaU  serve  for  aD,  and 
where  not  Ih. 
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33.  Where  the  bill  shall  be  accounted  as 
one  bill,  and  where  as  several  bills, 
though  but  one  writingr.  Ih. 

34.  The  rejoinder  is  without  oath,  and 
therefore  it  is  against  the  course  to  al- 
leffe  in  the  rejoinder  any  new  matter 
which  may  tend  to  bar  the  suit        271 

35.  Where  the  bill  exhibited  for  forgery 
fails  by  adding  of  somewUkt  which  is 
not  in  the  writing  forced.  372 

36.  The  party  himself,  his  servant,  son,  or 
kinsman  cannot  be  punished  for  mere 
soliciting  the  jury  to  appear ;  #ecii«,  if 
any  of  the  jury  be  solicted  not  to  appear. 

294 

37.  To  solicit  any  man  to  be  in  readiness 
to  appear  upon  a  tales,  is  punishable.  lb, 

38.  May  punish  the  undue  preparation  of 
'  witnesses,  though  their  testimony  be 

true.  324 

39.  Viz*  Upon  a  special  bill,  not  upon  a 
general  bill  for  perjury.  324 

40.  What  causes  be  originally,  and  in 
their  own  nature  proper  for  the  court, 
and  what  not  325, 326 

41.  Cannot  proceed  against  Mntnesses  for 
perjury  in  a  common  law  court  oem/ente 
foe.  324, 325,  326 

42.  May  either  absolutely  dismiss  the 
cause,  or  reserve  the  crime  after  the 
civil  part  is  ended.  325, 326 

43.  May  leave  the  sentence  with  a  non  U- 
quetf  where  juries  must  of  necessity  give 
a  verdict  .326 

SUIT. 

I.  Is  pugna  civilis,  20,  1G2 

SURPLUSAGE. 

1.  Hurts  not  in  a  court  23 

2.  Hurts  not  in  a  writ,  though  it  vary 
from  the  register.  51,  52 

3.  Where  a  traverse,  though  surplusage, 
shall  not  make  the  plea  vicious.    180, 

181 


SURRENDER. 

1.  Le^ee  of  a  manor  cannot  surrender  the 
courts.  106 

2.  A  copyholder  may  surrender  his  copy- 
hold by  the  name  of  a  reversion,  though 
the  lease  in  being  were  made  by  license, 
not  by  surrender.  177 

3.  The  husband  and  wife  can  nejther  in 
deed  or  in  law  surrender  the  wife's  es- 
tate for  life,  so  as  to  bind  her  if  she  sur- 
vives. 208,  204 


4.  If  the  king  make  a  second  lease  for 
life^  to  the  wife,  or  to  the  husband  and 
wife,  in  consideration  of  a  former  lease 
for  life  to  her,  surrendered  by  her  and 
her  husband,  the  second  lease  is  void. 

.203,204 

5.  A  conditional  surrender  is  no  good  con- 
sideration of  a  second  lease  from  the 
king,  nor  will  warrant  a  new  lease 
wi£in  the  statute  of  32  H.  a  204 

6.  If  the  king  make  a  new  lease  in  consid- 
eration of  a  surrender,  it  is  good,  thouf  h 
there  be  one  only  surrender  in  law.  A. 

7.  The  surrender  of  a  void  lease  is  no 

good  consideration  of  a  new  lease  from 
le  king.  Ih. 

8.  Where  issue  is  joined  upon  a  surren- 
der, it  must  be  understood  of  actual 

•  surrender.  lb. 

SUSPENSION. 

1.  Of  a  personal  action  doth  extinguish  it 

2.  Of  rent  by  entry  of  the  lessor.  8 

3.  Ofrenlrby  entry  into  that  which  passed 
not  by  particular,  but  only  by  general 
words.  190 

4.  Of  rent  by  entry  and  expulsion,  not  by 
entry  only.  326 


STATUTE. 
Vide  Recogniiance. 

1.  If  the  conusee  purchase  part  of  the 
lands,  all  the  other  lands  in  hands  of 
other  feoffees  are  discharged.  46 

2.  Execution  of  it  may  be  sued  against 
body,  lands  and  goods  all  at  once,  or 
severally  one  after  another.  60 

3.  The  extent  of  a  statute  changes  not  the 
possessions  till  liberaU  executed.        82 

4.  If  Uie  conusor  release  a  rent  which  he 
hath,  yet  the  conusee  may  extend  it 

165 
CONCERNING  STATUTES  IN 
GENERAL. 
See  ParUameni, 

1.  They  bind  the  tenants  in  ancient  de- 
mesne, and  lord's  villains,  though  they 
contribute  not  to  knight's  fees.  48 

2.  Where  a  statute  gives  anew  action 
it  cannot  be  brought  in  an  inferiof 
court ;  otherwise  it  is  where  a  statute 
flrives  an  old  action  in  a  new  case.     lb. 

3.  The  expositions  of  such  statutes  as 
concern  the  ecclesiastical  courts  be- 
longs to  the  commoii  law  court  83  e< 
t/erum.  84 
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4*  A  «tetMte  oiade  against  natural  equity, 
aa  to  make  a  man  a  judge  in  hia  own 
cause,  is  void.  87 

5.  Where  notwithstanding  the  additional 
penalty  of  statutes,  yet  damages  remain 
revocuble.  94 

6.  Statutes  ought  so  to  be  expounded 
that  they  be  not  made  elusions.    93, 97 

7.  Statutes  made  in  imitation  of  the  com* 
roon  law.  97,  98 

&  Stetutes  how  they  affect  their  own 
conservation.  96 

9.  The  life  of  every  statute  is  the  mean- 
ing of  it.  133 

10.  Where  a  statute  shall  extend  to  a 
thing  not  in  esse  at  the  time  of  the  stat- 
ute. 139 

11.  Where  a  statute  begins  with  particu- 
lar words  of  an  inferior  nature,  and  con- 
clude with  general  words,  the  general 
words  shall  never  be  extended  to  any 
thing  of  an  higher  nature.  1^ 

13.  Law  for  the  oenefit  of  religion,  ought 
to  be  advanced,  though  the  words  be 
imperfect  157 

13.  Statutes  in  the  affirmative  shall  not 
alter  a  precedent  power  or ;  interest  se- 
cta  in  the  nesrative.  173 

14.  If  a  statutenave  words  prohibitory,  as 
well  as  a  penalty  annexed,  a  prohibi- 
tion will  lie ;  §eeus  if  it  hath  only  a  pe- 
nalty. 187 

15.  The  affirmative  continuance  of  a  stat- 
ute perpetual,  cannot  work  an  abroga- 
tion oy  turning  the  perpetual  law  into  a 
temporary.  315 

16.  If  a  statute  confirm  all  grafts  made 
since  such  a  day,  it  must  be  understood 
only  of  grants  made  before  the  parlia- 
ment began,  for  it  relates  thither.    333 

17.  All  statutes  that  concern  the  king  are 
general  statutes,  and  why.  336 

18.  Statutes  which  concern  grants  made 
by  the  king,  are  general  laws,  as  well  as 
those  which  concern  grants  made  to  the 
king.  337 

19.  O^e  chapter  of  an  act  of  parliament 
may  be  both  a  general  and  particular 
law,  in  respect  of  the  several  clauses. 

31<0 

30.  A  particular  statute  cannot  be  taken 
notice  of  by  the  court,  except  it  be  plead- 
ed, and  the  reason.  337 

31.  An  act  of  parliament  doth  include  ev- 
ery man's  consent,  as  well  to  come,  as 
present  356 

33.  Felonies  or  other  capital  crimes  shall 
not  be  made  or  created  by  doubtful  and 
ambiguous  words  in  a  statute.   370, 391 

33.  Affirmatives  in  statutes  which  are  in- 


troductory of  new  laws,  do  imply  a 
negative  of  all  which  is  not  in  the  pur- 
view. 398 

34.  Acts  of  parliament  are  every  day  ex- 
pounded by  the  judges  according  to  a 
better  rule  of  reason  and  justice  than 
the  words  bear.  399 

35.  The  judges  have  a  power  over  laws, 
especially  statute  laws,  according  to 
reason,  and  best  •convenience,  to  mould 
them  to  the  truest  and  best  use.       346 

STATUTEa 

MAGJf  A  Chabta,  Cap.  8.  Wardships,  46. 

Chap.  7.  QuARri^Tiif  s. 

1.  The  wife  may  not  depart  and  return 
again,  per  le  residue  de  4/0  jours,        153 

MAGif  A  Charta,  Cap.  29. 

1.  The  body  of  a  freeman  cannot  be 
made  subject  to  imprisonment,  by  con- 
tract, but  only  by  judgment  61 

Merton,  M  H.  6.  Cap.  S. 

-   RcDxsscisiir. 

1.  Extends  to  a/eme  coveH.  96 

Cap.  6.   Ravishm knt  of  Ward. 

1.  Extends  to  a/em<  covert.  94, 96 

West.  1.  Cap.  3. 
Fu/e  Clergy,  388, 389. 

1.  The  reason  of  the  makmg  of  it,  and 
what  alteration  it  hath  made,  and  how 
it  works.  391, 393, 39a 

Chap.  18.  Rape. 

1.  Extends  to  a  monk.  91 

Chap.  20.  MAi.xrACTORiBus,  lie. 

1.  Extends  to  Sifeme  covert.  95, 37 

3.  Cap.  4.    Of  voucher  and  warranty  of 

charters.  33 

Chap.  -IS.  Or  Essoins. 
See  Essoin. 

1.  Extends  not  to  a  writ  of  partition,  nor 
to  essoins  cast  before  appearance.        8 

Olovccstrr,  Cap.  1.  Dam aqks. 

1.  What  the  law  was  before  the  statute.  98 
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3.  A  trMpaae  vt  et  apunt  will 
against  the  fe«ffee. 

Chav.  10.  Ow  Emoivb. 
See^Motn. 

Anno  13.  E.  1.    W.  3.  Cap.  2. 

1.  Zlemif  eondUunuaOms.     Vide  lyA 

W.  2.  Cap.  21. 

1.  Quad  ei  (ie/breectf . 


Chap.  5.  Qitare  Im pxdit. 

qui. 

1.  The  statute  extends  to  none  bat  those 
that  are  heirs,  or  in  degree  of  heirs, 
and  in  by  descent  238, 239 

2.  At  common  law  infant  heirs  were,^^ 
usurpation,  driven  to  a  writ  of  right  2Sa 

3.  No  purchaser,  though  infant  or  feme 
covert,  is  relieved.  239, 240 

4.  Successor  of  single,  not  of  compounded 
coiporaticas,  are  relieved.  240 

5.  Inrant  heirs  are  relieved,  if  the  advow- 
son  were  in  tbeir  own  hands,  and  they 
out  of  ward.  lb, 

6.  If  an  infant  heir  suffer  an  usurpation,  and 
another  avoidance  fall  during  non-age, 
he  roav  have  a  quare  impedit  presenSy, 
though  the  statute  says  posiquam  ad 
mtatem.  Ih, 

7.  If  a  guardian  suffer  usurpation  and  sur- 
render to  his  ward,  he  can  have  no 
quart  impedit  until  twentyone.  16. 

8.  An  infant  in  venJtrt  aa  mere  shall  be  re- 
lieved at  the  next  turn  after  his  birth.  i&. 

9.  A  grantee  of  the  next  avoidance  and 
he  m  the  remainder  are  within  the  stat- 
ute, lb. 

10.  A  purchaser  who  comjes  in  loco  harC" 
dis,  may  be  relieved.  lb, 

11.  Issue  in  tail  is  relieved  against  an 
usurpation  by  tenant  in  tail,  r  lb. 

Quando.  * 

1.  An  heir  of  full  a^e  is  not  relieved 
against  an  usurpation  suffered  by  his 
own  lessee.  241, 244 

2.  If  a  bishop  in  possession  suffer  a  usur- 
pation, the  successor  cannot  have  a 
quart  imptdit.  241 

3.  If  an  infant  come  to  age  within  six 
months  after  usurpation,  and  remove  not 
the  incumbent  by  suit,  he  is  out  of  the 

lb. 


lie  4.  The  leasee  who  snffom  usurpatioB  is 

ib.       without  remedy,  though  the  reversion 

be  in  an  heir.  lb. 

Quomeilo. 

1.  The  statute  changes  not  the  ponseMion 
of  the  advowson,butthe  reme^.d41,244 

2.  The  Idnff  eannoi  remove  the  mcumbent 
after  in£iction  without  suit,  but  after 
his  death  he  may  present  again; .  bot  a 
common  person  in  that  case  is  put  to 

299       suit  d42 

3.  Though  the  statute  give  nothing  but 
a  possession  actionable,  yet  liberty  is 
to  present  it  within  the  intent  lb. 

4.  If  an  beir  relievable  within  this  statute 
die  without  heir,  the  lord  by  escheat 
shall  not  present,  n<Hr  have  a  oaore  sn- 

943 


W.  2.  Cap.  18. 

FiSRi  Facias,  Elkoit,  67,  lift. 
See  ElegiL 

Chap.  21.  Failcr  or  Rscord  in  Awise. 


1.  Extends  not  to  an  infant 


95,66 


Chap.  23.  Damages  in  Appkai.. 

1.  Extends  not  to  a  monk  or  feme  covert ; 
yet  qu^fre  of  tifcmt  covert.  96 

Chap.  36.  Ravishmint  op  Ward. 
See  RavMmetU. 

1.  Extends  to  ayhne  covert  93  tuque  ad  96 

2.  The  court  cannot  heviet  armu.       94 

3.  For  what  reasons  this  statute  may  be 
said  to  be  made  by  men  unlearned,   lb. 

4.  Extends  by  equity  to  guardian  in  soc- 
cage.  96 

5r  And  to  the  committee  of  an  oiphan  in 
London.  95 

Aifiro  la  E.  1. 

Db  Mercatoriruh. 
Vide  RecogniManee. 

An2I0  2L  £.  1.  Dk  CHAMPEaTT. 

.  Extends  to  an  attorney  who  follows  a 
cause  to  be  paid  in  gross.  117 

Akno  34.  E.  1. 

Da  CoKTjrNOTiM  Fxoppmknt. 

.  Extends  to  ay^sw  coveri.  95 
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Anno  9.  £.  2.  De  Vicec. 

1.  Restrains  not  the  king's  power  at  com- 
mon law,  but  he  may  still  make  sheriffs 
without  the  judges.  146, 214 

U.  It  was  meant  to  ease  the  sovereign  of 
labour,  not  to  deprive  him  of  power.  146 

Anno  95  E.  a  Cap.  4. 

Clbboy. 

Vide  CUrgy,  288. 

Chap.  7.  Pro  Clehxco,  Stat.  3. 
The  Incumbent's  Pi.ea. 

1.  Doth  not  enable  the  ordinary,  in  any 
case  but  where  he  hath  collated  by 
lapse,  to  counterplead  the  title  of  the 
true  patron.  318,  319 

2.  He  that  is  a  complete  incumbent  with- 
in the  statute,  must  vet  show  and  defend 
his  own  title,  as  well  as  counterplead  his 
adversary's.  319,  321 

3.  If  the  complete  incumbent  resign, 
hanging  the  writ,  he  hath  lost  the  privi- 
lege of  counterpleading  the  patron's 
tiUe.  319 

4.  What  the  common  law  was  before  the 
statute.  161,  162,316,317 

5.  Extends  only  to  a  natural  and  complete 
incumbent  by  induction,  not  to  a  com- 
mendatory stnustris  or  temporary,  but 
for  perpetuity.  162,  163,319 

6.  Any  defendant  may  plead  ne  dUturba 
pM.  162 

7.  Or  show  anything  to  the  court  as 
amicus  curiv, '  J  I,, 

Chap.  Tueasox. 

.  1.  The  reason  of  reserving  a  declaratory 
power  to  the  parliament.  3l0 

Chap.  19.  Kxkcutions  foa  the  Ki.vg. 

1 .  Hinders  not  tlie  subject  from  taking  the 
body  in  execution  too.  115 

Chap.  Kntry  of  Pi^eas  in  Latin. 
Vide  FcUse  LaHn,    Dtdaration. 

Akno  5.  R.  2.  Chap.  5. 

J.  Of  the  admiralty.    See  MndraUy. 

Anno  2  H.  4.  Cap.  2.  Clergy. 

See  Cltrgif,  288. 

Chap.  Heresies. 

1.  How  the  pleading  upon  it  must  be.  299 
7G 


Anno  1.  H.  5.  Chap.  6.  Additions. 

1.  Extends  to  a  knight  baronet  though  it 
were  a  degree  erected  since.  129 

2.  Extends  to  a  cop.  upon  a  statute  mer- 
chant, though  tne  statute  mentioned 
only  original  writs,  appeals,  and  indie  tr 
ments,  and  the  process  upon  them.    i6. 


AifN o  8.  H.  6  Cap. 
1.  Forcible  entry. 

CxAp.  Utlaoxs. 


94,95 


1.  Void»  is  to  be  expounded  void  by  writ 
of  error.  166 

Statutes,  Anno  23.  H.  6.  Cap.  10. 

Bonds  to  tbe  Sheriff. 

1.  Extend  not  to  a  bond  made  to  tlic 
sheriff  by  the  undersheriff.  13,  14 

2.  Is  a  special  law,  and  must  be  pleaded.  13 

3.  Extends  to  the  whole  bond,  though  part 
of  the  condition  be  out  of  the  statute.  14 

4.  Abn  tsi  factum  cannot  generally  be 
pleaded  to  a  bond  against  the  statute. 

72,166 

Chap.  15.  Election  of  Burgesses. 
1.  An  action  will  lie  upon  this  statute, 
though  the  parliament  was  as  none,  be- 
cause there  was  no  act  nor  record  of  it.  78 

Anno^I  H.  6.  Ca.  6.  Alnaoe. 
1.  The  king  may  grant  the  office  without 
the  bill  of  the  treasurer,  by  a  non  ob- 
stante, 214,  24(3 

Anno  3.  H.  7.  Ca.  2.  Stealing  Women. 

1.  The  word  «o,  in  the  body  of  the  act, 
hath  made  the  preamble  a  part  of  the 
body.  182, 183 

2.  QucerCy  if  the  taking  lands  and  marrying 
be  all  in  several  counties.  1^ 

A.f  wo  4.  H.  7.  Ca.  13.  Cleuot. 
See  Oergij.  288, 294. 

Chap.  Fines. 
Vide  Fines. 

Anno  11.  II.  7.  Ca.20.  Disconti.xuance. 

1.  How  the  pleading  upon  it  must  be.  299 

2.  How  the  avowry  must  be  after  the  en- 
try of  the  heir  for  a  forfeiture  by  the 
jomtress.  ^1 

3.  A  right  of  entry  belonging  to  the  heir 
within  this  statute  is  forfeited  for  trea- 
son within  the  stat  of  31  H.  8.         341 
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JOIKTUREB. 

1.  The  alienation  of  a  /erne  jointrefls  is 
ffood  ag^ainst  herself,  though  not  against 
the  Jieir.  166 

Anno  21  H.  8.  Ca.  Probates. 
See  Adminitiraiion.     Ordinary. 

Chap.  Avowries. 

See  Avowries 

Chap.  AnMiNisTRATiONe- 

1.  In  granting  administration  durante  mi- 
nore  oMe^  the  ordinary  is  not  tied  to 
pursue  the  statute.  250 

2.  If  an  executor  be  made  from  a  day  to 
come,  the  administration  in  the  mean 
time  must  be  granted  according  to  this 
statute.  lb. 

Chap.  Pluralities. 

1.  The  commendations  of  this  statute.  157 

2.  Bishoprics  are  not  within  the  words 
'benences,'  but  they  avoid  former  liv- 
ings by  Use  common  law.  lb. 

3.  If  a  bishop  take  two  benefices  he  is  a 
^LTson  within  that  law.  lb. 

4.  JBishops  lose  their  former  qualifications 
as  chaplains,  dtc.  by  being  made  bish- 
ops, lb. 

5.  It  extends  to  a  plurality,  where  the  par- 
son is  only  instituted  mto  one,  ancl  in- 
ducted into  another.  157, 158 

6.  It  extends  to  a  union  of  two  benefices 
whereof  one  was  worth  above  ten 
pounds,  if  the  union  were  since  and  not 
before  the  statute.  158 

7.  It  extends  to  the  ease  of  a  commenda 
temporary,  by  force  of  the  word  'toler- 
ations.' lb. 

Alt ifo  23  H.  S.  Ca.  6.  Rscoonisance. 
1.  May  be  taken  bv  the  several  judges  in 
any  part  of  England.  195 

Chap.  9.  Citixo  out  of  the  Diocess. 

1.  Where  the  transmitting  of  causes  into 
the  archbishop's  court,  &,c.  is  against 
the  statute  17,  and  where  not.  185, 186 

2.  The  metropolitan,  after  the  death  of  a 
bishop  within  the  province,  roust  hold 
the  courts  for  the  diocess  within  the 
diocess.  }78 

Chap.  15.  Costs 
1.  If  the  plaintiff  bring    an  action  for 
words  not  actionable  and  be  nonsuited, 
yet  the  defendant  shall  recover  costs.  219 

Anno  26.  H  8.  Ca.  21.  Dispensations. 
1.  Restrains  not  the  king's  power  at  com- 


mon law,  BotwithstandiDg  the  negitivi? 
words  not  otherwise.  146 

2.  It  was  meant  to  ease  the  sovereign  of 
labor,  not  to  deprive^him  of  power.    J^. 

3.  The  archbishop  is  restrained  onlyfko 
those  acta  which  the  pc^  did  de  qwui 
jure.  147,156 

4.  Four  causes  wherein  the  archbishop  is 
restrained  from  dispensation.    147, 14B 

5.  How  far  the  word  neeesmtry  will  enable 
or  distrain  the  archbishop  in  the  grant 
of  dispensation.  159 

Anno  1  and  2  Ph.  9l  M.  Cap.  Dcvises  to 
Spiritual  Corporations. 

1.  Will  enable  a  devise  to  Trinity  College 
in  Cambridge,  because  erected  for  dig- 
nity ;  not  so  of  a  devise  to  a  college  of 
civilians  or  physicians.  123 

Anno  4  and  6  Ph.  &  M.   Ca.  Confirma- 
tion. 
1.  Of  letten  patents.    Vide  13H.aca.  13. 

Anno  26  H.  S.  Ca.  13.  Treason. 
Vide  33  H.  8.  ca.  20. 

1.  Is  not  an  encroachment  upon  the  peo- 
ple, nor  was  it  obtained  by  any  circum- 
vention. 340 

2.  Tenant  In  tail  is  attainted  and  dies ;  the 
land  vests  in  the  king,  and  doth  not  de- 
scend to  the  heir  till  office  found. 

345, 34a,  347 

3.  Where  the  attainder-^f  tenant  in  tail 
shall  to  some  purposes  work  a  corrup- 
tion of  blood.  345,346 

4.  The  father  is  attainted,  the  grandfather 
dies  seised  in  tail ;  the  son  shall  inherit 

343 

5.  How  this  statute  may  be  said  oeeidere 
ipsam  pradUtianem.  344 


Anno  27  H.  8.  Ca.  10. 
See  Utea. 
1.  The  reason  why  it  was  made. 

Chap.  16.  Inroi.mknt. 
See  Bargain  and  Sale. 


338 


Chap.  Dissoltttions. 

1 .  Did  not  give  the  king  writs  of  right  242 

2.  Doth  |five  to  the  king  the  presentation 
or  action  for  it,  where  the  successor 
miffht  have  had  a  quare  impedit^  tboufk 
berore  W.  2.  the  successor  conld  omy 
have  had  a  writ  of  right  of  advowson. 

243 

3.  Will  not  enable  a  charter  of  monastery 
lands  to  carry  any  matter  of  preroga- 
tive, without  express  words.      343,  344 

4.  Gives  appropriations  to  the  king,  and 
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continues  them  in  him  as  appropria- 
tions. 307, 308 

Chap.  24.  or  Resumption. 

1.  Ilath  taken  from  the  bishop  of  Durham 
the  power  of  making  justices,  and  given 
it  to  the  king.  1^ 

2.  They  must  na  more  be  called  the  bish- 
op's Justices,  but  the  king's.  lb. 

3.  It  hath  not  altered  the  form  oTmUHmua 
at  tibe  common  law,  but  this  is  still  con- 
tinued to  the  bishop  as  it  was.  lb. 

4.  Yet  a  mUtimus  may  be  directed  to  the 
justices  immediately.  Ih. 

Aif NO  28  H.  8.  Ca.  18.  Piracy. 
1«  The  commission  for  trial  of  piracy  is 
food,  though  the    cfatncellor   do  not 
nominate  the  commissioners.     114, 146 

Chap.  Price*  of  WIwe.  215. 

AififoSl  H.  8.  Ca.  1.  Partition.  • 
L  Age  is  not  grantable  in  it  179 

Chap.  13.  Dissoi^uTiONa. 

1.  All  appropriations  howsoever  defective, 
(as  those  made  to  nunneries,)  are  given 
to  the  crown ;  for  the  statute  meant  as 
well  those  in  reputation  as  in  truth.  148 

2.  What  things  are  requisite  to  be  observ- 
ed in  the  pleading  of  nnity,  to  make  it 
a  discharge  of  tithes  within  the  statute. 

3.  Abbey  lands  discharged  quanuUu  in 
manibua  propriis,  are  given  in  Uil ;  the 
donee  shall  pay  tithes.  248 

4.  If  the  donee  suffer  a  recovery,  yet  he 
shall  pay  tithes.  .       ^      248 

5.  If  the  land  revert  to  the  king,  bo  shall 
be  discharged.  i&- 

Chap.  Treasons. 

1.  The  right  of  entry  which  the  heir  hath 

'      upon  the  discontinuance  of  the  jointress 

by  11  H.  7.  is  given  to  the  king  upon  the 

heir's  attainder  by  this  law.  341 

Anno  81  H,  8.  Ca.  13.  and  34  H.  8.  Ca.  2. 
Confirmation  of  Letters  Patents. 

1.  A  grant  to  the  king  by  deed,  not  en- 
rolled till  after  the  beginning  of  the 
parliament  in  31  H.  8.  cannot  be  made 
good  by  the  statute  of  31,  but  it  is  good 
by  34  H.  8.  222 

2.  A  grant  to  the  king  by  an  infant,  idiot, 
lunatic,  or  feme  covert,  is  not  made  good 
by  statute,  though  those  persons  might 
some  way  have  firmly  bound  themselves 
by  common  law.  224, 225,  226 


a  The  statute  of  31  H.  8.  extends  to 
grants  made  by  the  king  of  other 
lands,  as  well  as  monastery  lands ;  but  1 
E.  6.  confirms  no  grants  made  by  the 
king,  but  only  of  chauntry  lands. 

227,5228 

4.  The  statute  of  31  confinns  grants  made 
by  the  king,  though  the  considerations 
past  be  untrue,  and  the  suggestions 
folse ;  well*,  of  a  twn  obstante,  or  any 
other  statute.  128  uaqiu  232 

5.  The  statute  of  31  intended  more  favor 
to  grants  made  by  the  king  to  the  sub- 
ject, than  to  those  grants  n»deby  the 
subject  to  the  king.  ^  ^'/t 

6.  The  statute  of  31  supplies  the  defects 
of  all  prerogative  forms  in  the  Iti^Jg^ 


ant 


230 


7.  The  statute  of  31  supplies  the  defects  of 
an  office  of  entitling,  and  so  enables  the 
king  to  grant  what  he  had  not ;  like  unto 
1  R.  a  for  eestuy  que  use,  230, 5«1 

8.  If  the  grant  be  upon  a  consideration 
future,  which  is  not  performed,  ma 
statute  of  31  will  not  help  it.  fJi 

9.  Not  naming  of  honors  is  not  remedied 
by  the  statute  of  31. 

10.  A  grant  by  the  king  of  the  manor  of 
Dale,  habendum  cum  Sale,  is  not  made 
for  Sale,  by  31  H.  8.  231, 244 

11.  So  if  the  king  grant  hmds  in  perpeiu- 
um,  the  sUtute  doth  not  help  it        231 

12.  How  the  sUtute  of  31  H.  8.  goes  far- 
ther than  any  other  subsequent  statute 
hath  ever  yet  done.  232' 

la  1  E.  6.  cures  only  grants  made 
and  not  to,  the  kin^. 

14.  The  king  bargains  and  sells  to  J.  & 
the  manor  oT  B.and  all  his  lands  in  D, 
and  S.,  and  by  the  same  indenture  cove> 
nants  to  convey  the  same  by  his  letters 
patents,  and  then  makes  letters  patents 
of  the  manor,  but  omits  the  clause  of 
all  the  lands  in  D.  and  5. ;  yet  those 
lands  pass  by  the  indenture^  and  the 
help  or  the  statute.  230 

Anno.  32.  H.  8  Ca.  JeofaiiiS. 

1.  If  the  plaintiff  take  issue  upon  the  ac- 
ceptance of  a  new  bond  in  satisfaction 
of  the  former,  and  it  he  found  against 
him,  quare,  whether  the  plaintifir  shall 
yet  have  jud^ent,  as  upon  confession, 
or  the  defendant,  as  after  a  verdict    69 

Chap.  1.  Wardships'. 

1.  Where  the  wife  shall  not  be  said  ad- 
vanced by  the  husband.  51 
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Chap.  1.  Butijto  or  Titles.  52.  Enables  not  a  devise  to  corporatioos  in 

mortmain.  190 

1.  Qiftfre,  If  it  extend  U)  a  casual  match.   3.  It  was  a  needless  explanation  that  ide 


115, 116 
Chap.  8.  Clxrgt,  194. 
Chap.  Lsases. 

1.  Will  not  warrant  a  new  lease  made  up- 
on a  conditional  surrender.  204 

3.  If  tenant  in  tail,  the  reyersion  in  the 
crown,  make  a  lease  not  warrantable, 
and  the  issue  annex  the  rent,  and  is  at- 
tainted of  treason,  this  lease  binds  not 
the  king ;  seetu^  tf  the  reversion  had 
been  in  a  common  person.  324 

Chap.  28.   ViBCowTiifuxvcM, 
Vide  Bi^  ofAdtian. 

1.  If  the  wife  die  without  heir  after  the 
discontiuance  of  her  husband,  the  en- 
try upon  the  discontinuance  given  by 
this  statute,  shall  not  escheat  to  the 
lord.  243, 261 

2.  Strangers  who  have  a  freehold  or  in- 
heritance in  remainder  or  reversion,  are 
relieved  by  entry,  as  well  as  the  wife 
and  her  heurs.  261 

Chap.  84.  DsscxifTi. 
Vide  BigUvf  Action. 

1.  If  the  disseisee  die  without  heir,  after  a 
descent  cast,  the  entry  within  five  years 
shall  not  escheat.  243 

Anno  88  H.  8  C a.  20.  Treasoni. 
Vidt  Big^  of  Action. 

1.  If  the  husband  discontinue,  or  a  dissei- 
sor die  seised,  and  then  the  wife  or  dis- 
seisee be  attainted,  the  king  upon  of- 
fice shall  have  these  rights  of  entry. 


ots,  &c.  should  not  be  enabled  to  devise. 

225 
AwNO  38  H.  8.  Ca.  6.  Tales.  68. 
Anno  87  H.  8.  Ca.  4.  Chantries. 
1.  Extended  to  none  but  superstitious  hos- 
pitals, though  the  wora  hospitids  was 
put  general.  222,233 

Chap.  Prices  of  Wines.  215. 

Anno  87  H.  8.  Ca.  4.  Chantries. 

1.  Extends  to  superstitious  hospitals, 
though  the  word  hospitals  be  not  in  it. 

122,123 

2.  Had  not  reaohed  colleges  in  the  uni- 
versity, though  there  had  been  no 
proviso.  lb. 

3.  Had  not  reached  chapels  of  ease,  erect- 
ed as  members  of  the  parochial  church, 
though  there  had  been  no  proviso.    123 

4.  Where  it  extends  to  parochial  priests, 
where  not.  Ih. 

5.  It  extends  not  to  a  gift  to  pray  for  souls, 
so  long  as  the  laws  of  the  realm  shoold 
permiL  lb.  in  margtnL 

6.  The  statute  is  more  favorable  to  church- 
es than  to  colleges.  lb. 

7.  Extends  not  to  any  superstition,  unless 
it  be  direct  and  plam.  124 

8.  Extends  not  to  a  gift  for  maintenance 
of  beadsmen.  lb. 

Chap.  12  Clergy.  294. 

Chap.  44.  Confirmation  or  Letters 
Patents,  81  H.  8.  ca.  IS. 

1.  A  grant  to  the  king  by  deed  not  enroll- 
ed, till  afler  the  beginning  of  the  pariia- 
ment  in  31  H.  8  cannot  be  made  good 
by  the  statute  of  31,  but  it  is  good  by34 
H.  8. 


which  they  had  by  statute,  though  he   3.  Cures  only  grants  made  by,  and  not  to 
could  not  have  had  those  acUons  which       the  king.  i&  See  31  H.  8.  ca.  13. 


they  had  at  common  law, 


241,243 


Anno  84  H.  8.  Cap.  20.    Recoveries. 
1.  How  the  pleading  upon  this  statute 
must  be.  299 

Chap.  PkicEs  of  Wine.  216. 

Chap.  Of  the  King's  Debtors.  46,  46. 

Chap.  Of  Wills. 


king. 

Anno  2  E.  6.  Ca.  S.  Tithes. 

Vide  TUhM.    Modus  Decimandi.    Pre- 

scripHtm. 

1.  The  six  months  for  the  proof  of  the 
surmise  in  a  prohibition  shall  be  count- 
ed according  to  the  calendar.  279 

2.  In  action  upon  this  statute,  nikU  is  good 
issue.  218 


_     .    ,     .        ^  Chap.  8.  Of  Offices. 

1,  A  devise  of  a  rent  out  of  all  lands  in  1.  The  kmg  may  appoint  but  one  clerk, 
chief  is  good  for  two  parts.  80       tiiough  the  words  require  two.         214 
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Airifo  6  £.  6.  Ca.  Paiceb  or  Wine.  215.      1, 


Cmap.  Buting  Offices. 

1.  He  that  buys  an  office  is  for  ever  inca- 
pable t>f  that  office  for  which  he  con- 
tracted. 75 

Airiro  Sbptimo  £i«ibab£tjijb.  Hearing 

Masses. 
1.  Extends  to  &  fom^  awert.  97 

Chap.  Oath  de  Supremacy.  74. 

Anno  6  El.  Ca.  10  Apprentices. 

1.  At  the  common  law  any  man  mieht 
have  exercised  any  one  or  more  trades 
without  being  an  apprentice.  21 1 

2.  At  this  day  a  man  may  use  any  trade 
privately.  lb. 

3.  An  information  for  using  the  trade  of  a 
baker,  without  saying  a  common  baker, 
is  good.  183 

4.  The  main  penalty  of  the  law  is  not  giv- 
en to  cities  or  corporations,  by  the  word 
of  forfeitures.  lb. 

Anno  18  £liz. 

Chap.  Reading  the  Articles. 

1.  If  a  man  having  one  benefice,  be  in- 
ducted into  another,  and  read  not  the 
articles^  the  first  voids  not  by  certain, 
because  the  second  is  as  not  taken.  168 

Chap.  5.  Fraudulent  Conveyances. 

1.  Where  the  fraud  must  be  specially 
pleaded,  and  where  it  may  be  given  in 
evidence.  12 

2.  A  feoffioaent  fraudulent  shall  be  avoid- 
ed by  not  guilty,  not  by  issue  ne  inftof- 
fapas,  72, 106 

Chap.  7.  Bankrupts.       Vide  Bankrupts, 

Chap.  8.  Usury. 

1.  ^an  estftidum  cannot  be  pleaded  gen- 
erally to  such  a  bond.  72 

2.  Though  the  king  pardon  the  usury,  yet 
the  bond  is  void.  166, 168 

Chap.  10.  Leases. 

1.  Extends  not  to  a  lease  made  before, 

and  confirmed  after.  7 

2*  Did  not  restrain  leases  in  reversion. 

269 

Chap.  10.  Of  Dilapidations.  84. 

Chap.  Of  the  King's  Debtors,  46,  46. 


Extends  not  to  land  purchiMie4  of  a 
debtor,  and  after  conveyed  to  Uie  king, 
though  he  re-convey  it  to  a  purcl^aser. 

45 

2.  Extends  to  lands  in  the  hands  of  a 

debtor  though  the  king  release  all  rights 

and  titles.  46 

Anno  14  £li2.  Ca.  11.  Church  Leases. 

269 

Anno  18  El.  Ca.  7.  Clergy.  291,  292. 

1.  The  reasons  of  the  making  it,  and 
what  alterations  it  hath  made,  and  how 
it  works.  291, 292, 293 

2.  Discharges  clerks  in  orders  without 
burning,  though  the  statute  say  after 
burning.  294 

Chap.  U.  Church  Leases. 

1.  Extends  not  to  leases  and  covenants 
for  them  of  the  houses  in  the  city,    Wd 

Chap.  Confirmation  of  Letters 

Patents. 

See  18  H.  8.  Ca.  18. 


Cap.  Jeofails. 

See  Amendment'  Jeofails, 

h  Extends  not  variance  between  writ  and 

declaration,  38 

2<  Extends  to  a  verdict  in  the  disjunctive, 

where  the  point  in  issue  is  well  enough 

found,  49,  64 ;  otMere,  if  it  extend  to  a 

Erocess  awarded  to  the  sheriff^  after  it 
ath  been  granted  to  a  coroner.         64 
d.  It  extends  to  a  oen.  returned  by  three 
coroners,  when  there  are  four,  but  not 
to  a  return  by  one  sheriff  in  London.  70 

Anno  28.  Elis.  Not  coming  to  Church. 

1.  ExUnds  to  feme  covert.  97, 205 

2.  If  lands  be  seised  for  the  penalty  of 
twenty  pounds  a  month  by  this  act,  bars 
the  tiue  which  the  university  hath  to 
the  presentation  by  the  act  of  3  Jac.  ca, 
5,  127 

Anno  27  El.  Ca.  Errors. 
1.  Extends  not  to  a  judgment  in  a  scire 
facias.  27 

Chap.  4.  Fraudulent  Conveyance. 

h  Makes  the  conveyance  void  against  a 
purchaser,  not  agamstthe  party  himself. 

166 
Chap.  Hob  and  Cry. 

1.  Is  a  very  penal  law.  140. 

2.  The  day  of  the  robbery  shall  be  reckon- 
ed in  exclusive,  as  pari  of  the  year.  lb. 
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3.  la  action  upon  this  itatute  the  declani* 
tion  may  be  omneg  hamitus  inkabUtuUei 
indimiiiokittuktdL  246 

Chap.  5.  DsiinEakR. 

1.  The  eomiDeiidatioii  of  this  statute  for 
the  pradence  and  moderation  of  it  QQ2 

3.  It  IS  a  favorable  law,  and  the  jild|res 
ought  to  retch  and  not  to  shrink  it.  133 

3L  If  the  defendant  plead  jB^ifisieiil  ad* 
Mtnufer,  etnuOahona^  $fc  pratayuam 
hmtanan  aUingtniia  five  pounds,  withoat 
showinff  certainly  what  thev  did  attain 
to,  it  is  but  want  of  fonn,  and  the  plain- 
tiff cannot  demur  generally.  133 

4.  It  is  not  sufficient  to  aUege  the  demur- 
rer to  be  fi>r  form,  but  he  most  allege 
the  special  point  that  he  reouires.    S93 

5.  A  nde  whereby  to  know  what  is  fonn 
and  what  subetance  within  this  statute. 

233 

6L  A  d^motf^r  ttot  general,  is  now  a  con- 

fessiMi  of  all  matters,  thoo^  unformally 

pleaded;  seeict,  of  a  demurrer  atxom- 

mon  law.  233 

7.  If  the  executor  or  administrator  be 
plaintifl^  and  produce  not  the  fNrobate  or 
administration,  the  defendant  may  de- 
mur generally.  SS3, 301 

8.  If  the  defendant  entitle  himself  unto  a 
rent,  and  produce  not  the  deed,  the 
plaintiff  may  demur  generally.  A. 

9.  If  an  action  be  brought  upon  an  obliga- 
tion, not  laid  in  any  nlace,  or  laid  to  oe 
beyond  sea,  a  generu  demurrer  serves ; 
so  if  there  be  two  affirmatives  without  a 
traverse.  Ik. 

10.  If  after  mJlum  orMrium  pleaded,  the 
plaintiff  reply,  and  set  forth  the -award, 
which  makes  a  perfect  issue,  but  assigns 
no  breach,  a  general  demurrer  serves, 
yet  the  breach  is  not  traversable. 

196,233 

11.  If  a  descent  be  pleaded  to  a  cousin 
and  heir,  without  showing  how  he  is 
cousin,  the  demurrer  roust  he  special. 

1^233 

12.  If  perpetual  unity  be  pleaded  in  bar 
of  tithe,  without  concluding  raiume  tiufe, 
tfc.  it  is  but  a  fault  in  form,  and  cured 
by  ffeneral  demurrer.  296 

13.  The  want  of  an  inducement  to  a  txm- 
verse  is  aided  by  a  general  demurrer. 

*  236 

14.  An  unformal  conclusion  of  a  plea  or 
replication  is  aided  by  a  general  de- 
murrer. 321 

AififO  tt.  El.  RscutAZfTs.  206. 


A  UNO  81  El.  Chap.  Simobty. 
Fid€  Simony. 

1»  He  that  is  ffuilty  of  simony  is  forever 
incapable  of  Siat  benefice  fi>r  which  he 
contracted.  75, 166 

2l  To  contract  for  the  next  presentation, 
while  the  incumbent  is  sick  and  like  lo 
die,  is  simony.  165 

3k  Though  the  clerk  presented  by  simony 
die,  yet  the  king's  turn  is  not  satisfied. 
165, 166,  167 

4.  If  the  sUtute  had  only  made  the  presen- 
tation void  and  not  given  it  to  the  king. 
It  would  have  returned  to  the  patnm, 
as  in  case  of  institution  by  simony.  167 

Chap.  PnocLAHATioira. 

1.  Made  at  the  most  usual  door  of  the 
church,  thou^  part  of  the  land  lie  in 
another  town  in  the  same  county,  is 
sufficient,  though  the  words  of  the  stat- 
ute be  parishes  or  chapels.  133 

2l  The  sheriff  must  not  proclaim  the  con- 
tents of  the  writ,  but  must  proclaim  that 
he  hath  made  summons.  Ik. 

Chap.  5.  Inwo9,uatjo»»^ 

1.  Information  upon  the  statute  of  unlaw- 
ful games,  apprentices,  du;.  must  be  at 
quarter  sessions  or  assises,  iie.       184 

2.  Where  an  offisnce  against  the  statute  of 
apprentices  in  Mldfiesex,  may  not  be 
presented  in  the  courts  at  Westminster. 

184,327 
3^Recusancy  against  the  statute  of  23  EL 
IS  no  such  offence  for  which  the  infor- 
mer ought  to  be  in  the  proper  counfy, 
by  this  statute,  for  it  is  but  a  tum-fea* 

251 


Axrxo  86  El.  Chap.  Inmates. 

1.  Quten.  whether  it  be  in  force  or  no. 

2S0 

Airiro  48  Ex..  Chap.  Charitablb  Uses. 

2.  The  words  limited  and  appointed,  will 
enable  a  devise  to  a  college,  though  it 
be  a  corporation  and  mortmain.        136 

2.  The  explanation  of  the  proviso.        76. 

3w  It  helps  a  devise  to  feoffees  of  a  house, 
to  keep  it  in  reparations,  and  to  bestow 
the  rest  of  the  profits  upon  reparation  of 
the  highways,  yet  the  devise  is  void.  /6. 

4.  The  devise  of  an  infant,  lunatic,  or  one 
that  is  not  owner,  is  not  aided.  /6. 
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Anno  Skptimo  Jacobi  Rsois. 

Chap.  BANKilurTB. 
Vide  Bankrupts. 

Anno  8  Jacobi  Ca,  6.   RscufANT*.  T8» 
74,  126,  127. 

Cbap.  8.  SvkxTiu  IN  Earnom. 

1.  Extends  not  to  a  writ  of  error  brought 
upon  a  judgment  £^yen  for  the  avowant 
for  rent  in  a  replevin.  965 

Anno  7  Jac.  Ca.  16. 
Absingmxnt  of  Debts  to  tmb  Kino. 

1.  The  hann  may  assign  a  debt  due  to 
theybne  before  cowrtiiro.  253 

TAIL. 
FuU  Avowry. 

I.  Devise  to  1.  S.^  and  if  he  die  without 
issue  of  his  body,  the  remainder  over, 
passes  an  estate  tail  38^  30 

3.  Devise  to  L  S.  and  his  heirs  males,  is 
an  estate  tail.  SO,  33 

a  When  the  estote  toU  shall  be  said  to 
be  spent,  30;  and  when  not  33 

4.  Tenant  in  tail  and  his  son  join  in  a 
grant  of  the  next  avoidance,  yet  it  is 
void  against  the  son.  45 

5.  If  the  issue  in  tail  be  once  barred  in  a 
forjMdim  by  warranty  and  assets,  he  is 
barred  for  ever,  though  he  afterward 
alien  the  assete.  40 

6.  Feoffment  is  made  to  the  use  of  w9.  the 
haron  and  B.  the  feme^  et  diuHtu  viven- 
iisj  ei  poti  deseessum  A.  ei  B.  tune  ad 
tisttflt  Jugred.  de  corport  mradUi.  A 
procreand.  super  eornus  praaieL  B. ;  the 
estate  tail  rests  only  in  .^  all  one  as  if 
it  had  been  KartdSbus  A.  de  corport  suo 
super  corpus^  ifc.  84 

J.  Ir  lands  be  eiven  to  one  and  his  heirs, 
namely,  the  heirs  of  his  body,  it  is  an 
estote  tail.  173 

8.  Where  the  issue  in  tail  is  not  compell- 
able in  chancery  to  perfect  the  defective 
assurance  of  his  ancestor.  903 

9.  What  confusions  the  statoto  of  4  H.  7. 
and  33  H.  8.  have  made  upon  estate 
tails.  257 

10.  Where  an  estate  toil  may  cease  for  a 
time,  and  as  to  one  person,  and  yet  rise 
again,  and  be  in  force  at  another  time, 
and  to  another  person.  357, 959 

II.  Where  an  estoto  tail  may  be  in  itself 
perfect,  and  may  be  aliened,  yet  cannot 


descend,  though  there  be  issues  of  the 
entail.  358 

13.  A  feme  may  have  an  estote  tail  as  a 
jointress,  which,  though  it  descend,  yet 
by  reason  of  the  stotute  of  11 H.  7.  can- 
not be  aliened.  %U3 

13.  Where  a  perfect  estote  tail  may  nei- 
.  ther  be  aliened,  nor  descend.  359 

14.  The  statote  of  W.  3.  doth  not  make 
an  estote  in  tafl,  by  direct  wocds^  ^"i^ 
a  paraphrase.  393 

15.  If  the  tenant  in  tail  make  a  feoffinent, 
there  remains  in  him  stUl  a  right  of 
entail,  which  he  may  bar,  and  the  tsft  ir 
not  in  abeyance.  $)5, 336,  &e. 

TENANT  BY  THE  COtJRTESY. 

1.  Grante  his  estate  with  warranty,  and 
leomes  in  as  vouchee,  yet  he  shall  have 
•idof  him  in  the  reversion.  31 

TENANT  IN  COBfVOr?^ 

1.  Where  the  entry  of  one  tenant  in  coa^- 
mon  shall  serve  his  companioo.        ISO 

3.  Tenant  in  common  cannot  be  disseised 
.  by  his  fellow,,  but  by  an  actoal  ouster.  A. 

3b  Tenant  in  common  cannot  bring  a  tres- 
pass alonft  which  way  soever  he  intend.. 

13a 

4.  No  subject  can  be  (tenant  i&  common 
with  the  king  of  an  advowson.  lUQT 

TENDER  Ann  REFUSAL. 
%ee  Demand.    Rent. 

TENURE. 
ride  Estate. 

1.  Tenant  by  priority  and  posteriori^ 
makes  a  feoflment  of  all  his.  lands  to  his 
use  alone,  the  tenure  by  priority  remains 
as  before.  37 

3l  He  that  hdds  by  a  tenure  to  repair,  for 
the  old^  pale,  need  not  r^air  if  the  okd 
be  withheld,  but  petbaps  it  is  a  dis.- 
charge,  jnv  &ac  trice.  43.     Qumrt. 

a  Where  the  first  office  found  upon  the 
diem  dausitj  and  the  second  upon  the 
meltiis  shall  be  joined  together,  to  make 
that  a  tenure  by  knight's  service,  which 
would  else  be  a  tenure  in  ceurite.       40 

4.  Dtnure  de  domino  rege,  ut  ae  uno  gros- 
fo^jtro  vif^mum  propter  unius  feodi 
wMiJtis^  it  IS  a  tenure  by  knight's  ser* 
vice  in  chief,  and  the  words  ui  de  uno 
grossOf  are  void.  90 

5.  All  tenures  in  chief  are  in  gross«      90 
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TESTAMENT. 
Vide  DevUe, 

TITHES. 
FuU  Modus  Deeitnandu 

1.  Are  not  due  for  the  yearly  rent  or  value 
of  houses.  U 

52.  When  once  discharged  by  a  modus 
decimandij  qwertj  if  they  revive  again 
upon  failer  of  the  modus.  40 

3,  Are  actuall]^  discharged  and  extinct  by 
a  modus  decimandij  and  are  turned  into 
lay  fee,  as  well  ad  the  nine  parts.       42 

4.  That  which  is  ^ven  in  lieu  of  tithes  is 
turned  into  spintual  fee.  Ih, 

3,  If  the  statute  of  dissolution  of  abbeys 
had  not  provided  for  the  continuance 
of  their  privilege,  ^uare,  if  the  very 
tithe  in  kind  had  revived.  44 

6.  Are  not  discharged  in  right  (though  in 
payment)  by  unity  of  pogaesaioo. 
*^  44,297,298 

7.  A  custom  to  pay  the  tithes  truly,  with- 
out view  of  the  person,  is  not  good ;  for 
no  man  may  be  his  own  judge  or  divider. 

107 

8.  Cannot  be  discharged  by  a  verbal 
agreement  for  money.  176 

9.  n  the  parishioners  pay  their  tithes  to 
the  parson,  who  came  in  by  simony,  it  is 
at  their  own  peril.  168 

10.  The  vicar  sows  the  glebe,  &c.  and 
dies  before  severance ;  tjuart^  if  the  ex- 
ecutor shall  pay  tithes.  188 

11.  Tithes  shall  be  paid  of  willows  grow- 
ing in  the  soil  of  a  manor,  when -felled, 
thouffh  it  be  waste  to  fell  them.        219 

12.  Tiuies  shall  not  be  paid  of  willows 
within  a  country  where  they  are  used 
as  timber.  i6. 

13.  An  abbot  discharged  of  tithes,  quam 
din  inmanilms  propriis,  makes  a  sift  in 
tail ;  the  donee  and  the  issue  shall  pay 
tithes.  248 

14.  So  though  the  tenant  in  tail  suffers  a 
recovery,  yet  he  shall  pay  tithes.       lb. 

15.  But  if  the  land  return  to  the  abbot,  it 
is  discharged  again.  lb. 

16.  Tithe  naturally  is  but  the  tenth  of  my 
revenue,  not  of  my  labor  and  industry. 

250 

17.  Tithes  are  of  common  fight,  and 
were  due  to  the  church,  before  the 
council  of  Laieran,  though  not  to  any 
spiritual  person  in  certain.  52U6 

18.  What  persons  are  capable  of  a  dis- 
charge of  tithes,  and  how  many  kinds 
of  discharges  of  tithes  there  are. 

296,297,309 


19.  He  who  is  wronjgfnlly  cidlated  by  the 
bishop  is  such  an  incumb^it  as  may  sue 
for  tithes.  302 

TOWN. 
Vide  Viae. 

TRAVERSE  ABSQUE  HOC. 

1.  May  be  of  a  place  assigned  in  a  reple- 
vin. 16 

2.  May  not  be  of  the  tender  of  the  metftu, 
but  must  be  of  the  prescription  itself,  de 
modo.  43 

3.  Pleas  that  are  idle,  and  are  pleaded  oat 
of  time  and  order,  are  not  traversable. 

71,72,104 

4.  When  a  jns^fication  is  made  bv  force 
of  a  custom,  it  must  be  particularly  trav- 
ersed, and  not  the  cause  genenuly,  by 
de  injuria  et  ahsqtge  tali  causa.        •  76 

5.  Where  a  plea  that  is  confessed  and 
avoided  in  tne  main  part  may  be  likewise 
traversed,  80, 102, 103;  though  it  need 
not,  102 ;  otherwise  where  it  is  confess- 
ed and  avoided  in  the  whole.  103 

6.  Where  a  traverse  may  not  be  taken 
upon  a  traverse,  if  the  first  traverse 
were  not  material.  81, 104 

7.  Where  a  traverse  may  not  be  taken 
upon  a  traverse.  81, 101, 103, 104, 105. 
QiMEre,  though  it  may  be  taken  after  a 
traverse.  104 

8.  Though  a  traverse  npon  a  traverse  be 
naught,  yet  issue  may  be  taken  upon 
second  traverse,  if  it  be  not  demuned 
upon.  lb, 

9.  Where  a  traverse,  though  surplusage, 
shall  not  make  the  plea  vicious. 

80,  81, 101, 102 

10.  If  the  defendant  in  trespass  plead  a 
release,  he  must  traverse  all  trespasses 
after ;  if  a  feofiVnent,  all  before ;  if  a 
license,  all  before  and  after.  104 

11.  If  the  tenant  plead  a  jointure  made  to 
the  demandant,  and  acceptance  of  it, 
the  demandant  may  plead  a  refhsal, 
without  traversing  the  acceptance ;  for 
it  was  not  material  for  the  tenant  to 
plead  it  Jb. 

12.  If  the  defendant  in  trespass  justify  for 
the  day  in  the  declaration,  yet  he  must 
traverse  all  trespasses  before  or  after 
the  ^  day,  unto  the  time  of  the  action 
brought  104, 186 

13.  Where  the  traverse  must  not  be  taken 
precisely  and  strictly  to  the  words  of 
the  plea,  but  must  be  allowed  a  larger 
scope  by  a  modo  ei  forma.  •     150 

14.  Where  the  traverse  must  be  more 
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Ifenenl  tit«A  the  p^  to  reach  the  mib- 
stance  of  the  iaeue.  10(> 

15.  The  consideration  executed  is  not 
traveffsajble  in  an  auumpnt.  106 

16.  Wiaeie  the  traverse  that  seenis  to 
ootttain  more  than  the  plea  is  yet  well 
enoogh  restrained  and  applied  iyB.pra' 
diehu^  117 

17.  If  a  devise  to  a  num  and  hia  heirs,  and 
if  be  die  without  issue  that  it  shall  re- 
niain,  be  pleaded  generally,  as  a  devise 
in  fee,  the  otber  ude  may  traverse  the 
devise.  3J0 

16.  Whore  a  traverse  without  an  induce- 
ment amounts  only  to  a  negative  preg- 
aanU  dSl 

19.  That  which  is  not  material  must 
sometime  be  traversed  as  the  presenta- 
tion of  /.  S,  alleged  in  a  tjuare  impedxi ; 
whereas  if  the  same  patron  presented, 

.  it  is  not  material  whether  the  clerk 
were  named  /.  &  or  J.  D.  2^« 

TRESPASS. 

1*  .The  place  assigned  not  traversable.  J  6 

%  The  form  of  a  new  assignment        tb^ 

3l  Is  an  action  of  less  certainty  than  a 
replevin.  lb. 

4.  He  that  pays  a  motfia  decimandif  and 
yet  through  ignorance  set  forth  his 
tithes*  may  have  a  trespass  against  the 
parson  for  taking  of  them.  42 

&  Will  not  lie  against  the  sheriff  ibr  ex- 
ecuting process,  though  it  were  erro- 
neous. 48 

6.  Magf  be  barred  by  pleading  of  a  fbnner 
arbitrament,  with  a  several  averment 

50 

7f  Where  the  two  defendants  sever  in 
their  pleas,  and  the  jury  find  for  one 
defendant  and  against  the  other,  the 
plaintiff  can  have  no  judgment  against 
either ;  otherwise  it  is,  u  the  pkintiff 
had  brought  several  actions.  54 

6.  A  release  to  one  trespaasor  dischargeth 
all.  66 

9i  Though  tlie  trespassers  which  are  joint- 
ly sued,  sever  in  pleas  and  issues,  yet 
the  one  JMry  shall  nsnftRi  damages  for 
alL  Ik. 

%0.  What  trespasser  which  is  no  party  to 
the  issue,  likewise  has  im  attaint  for 
the  damages,  &c.  66 

11.  There  can  be  but  one  satisfaction 
taken  against  aU  the  trespassers,  biit 
the  plaintiff  hath  election  of  the  best 
damages.  lb. 

VL  Where  the  two  defendants  sever  in 
their  pleas,  and  the  plaintiff  hath  a  ver- 
77 


diet  and  judgment  against  one,  though 
he  enter  a  nofle  proseaui  against  the 
other,  j^et  this  is  no  uischarge  of  his 
companion ;  otherwise  it  is,  if  Uiere  had 
<  been  a  nonsuit  or  a  nolle  proseaui 
against  one  before  j  udgment       70, 180 

13.  If  judgment  be  mven  against  one 
trespasser,  and  a  nme  prosequi  entered 
against  the  other,  botli  cannot  join  in  a 
writ  of  error.  70 

14.  Where  a  recovery  in  an  action  of 
trespass  at  the  common  law  is  a  good 
bar  m  a  trespass  upon  the  statute,  ^c.  94 

15.  Will  lie  against  a  lunatic  for  hurting 
a  man.  134 

16.  If  a  trespass  be  brought  for  breaking 
his  close  at  one  day,  Uie  plaintiff  may 
maintain  his  action  by  any  one  of  one 
hundred  trespasses  before  the  action 
brought  104^  See  Traverse. 

17.  The  three  several  degrees  to  avoid 
ttie  charge  of  a  trespass. 

I'M.  in  margine. 

18.  If  two  masters  of  defence,  playing 
their  prize,  hurt  one  another,  a  trespass 
lies,  quare.  134 

19.  If  one  trained  soldier  hurt  another  in 
skirmishing,  a  trespass  lies.  lb. 

2Q.  If  a  roan  brin^  an  action,  of  trespass 
against  .^  quod  tpse  simul  aim  B.  fy  C 
did  the  trespass,  and  doth  not  sue  them 
all,  the  writ  shall  abate.  164, 199 

21.,  In  a  trespass  against  ^.  who  pleads 
that  he  and  B.  did  the  trespass,  and  the 
plaintiff  released  to  B.  though  the 
plaintiff  traverse  the  release,  yet  the 
action  shall  not  abate.  lb. 

22.  When  the  action  may  be  trespass  vi 
ei  armis,  or  upon  the  case,  or  general 
and  applied  to  either.  180 

23.  Trespass  vi  ei  armis  will  lie  for  taking 
away  quendam  eanem  venaHeum.     2dS 

TROVER  AND  CONVERSION. 

1.  The  form  of  pleading  in  it  187 

2.  A  trespass  and  detainer  makes  no  con- 
version, lb. 

3b  An  unreasonable  detainer  doth  not 
make  a  conversion,  though  it  serve  to 
prove  one.  187 

TRIAL. 
Vide  Visne. 

1.  Where  a  mistrial,  though  by  consent  of 
parties,  is  not  aided.  5 

%  Where  the  trial  of  the  customs  of  Lon- 
don shall  be  by  common  jury,  and  not 
by  certificate.  85,  86,  87 
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3.  Where  in  a  cause  of  public  cohdcrrt- 
ment  to  a  towTi  or  city,  Ihd  conrt  mfty, 
for  avoiding  multiplicity  of  suits,  direct 
a  trial  to  be  had  in  one  man's  case  for 
all.  92 

4.  Where  the  right  and  titJe  to  corn 
growing  came  to  be'  tried  in  an  action 
of  debt  upon  an  obliffation.  132 

5.  The  trial  of  bastardy  in  an  action  fbr 
slander,  shall  he  per  pats,  kji6  not  by  the 
ordinary.  '  179 

6.  Where,  and  in  what  case,  a  matter  of 
record,  being  mixed  with  a  matter  of 
fact,  shall  be  tried  per  pour,  and  not  by 
record.  244 

7.  The  trial  of  fall  age  in  an  trtatateprb' 
banda,  must  be  by  jurors  of  fortytwo 
years  old  at  least  325 

TYRANNY. 

1.  What  are  the  several  parts  of  it.     150 

2.  How  all  things  which  make  up  a  com- 
plete tyranny,  may  be  said  to  concur  in 
the  papacy.  Jh, 

VARIANCE.        '  ' 

1.  Between  the  obligation,  and  the  writ 
ahd  declaration,  when  it  hurts,  when 

•   not  18,19,20,116 

2.  Between  the  original  writ  of  waste, 
and  the  declaration,  is  incurable  and 
abates  the  writ  38 

3.  If  the  declaration  be  upon  a  bond  made 
ultimo  August,  and  upon  o^er  it  appears 
to  be  dated  19  August,  this  is  not  vari- 
ance from  the  count  to  arrest  judgment 
afler  verdict  249 

4.  Where  the  return  of  the  inquisition 
shall  be  said  to  vary  from  the  writ  to 
the  escheator,  and  where  not  253 

5.  Where  a  variance  between  the  lease, 
and  the  information  fbV  fbrgery  of  it, 
shall  vitiate  tlie  whole  information.  272 

VENTRE  PACTAS. 
Vide,  Jlviendmcni. 

'  VERDICT.  •   ;    • 
See  Evidence,    hsxie, 

1.  Where  a  verdlit  ixi  one  action,  shall  be 
a  conviction  of  collusion  in  another  ac- 
tion. 23 

2.  Where  a  verdict  in  the  disjunctive  wifl 
be  well  enough,  the  point  in  issue  heinff 
sufficiently  foimd.  49 

3.  Where  the  jury  begin  with  a  'direct 
verdict,  and  conclude '  with  a  special 
matter;  or  with  the  special  matter,  and 


conclude  with  a  ^eet  veMici,-  m  both 
these  cases  the  special  matter  makes 
the  vertlict  53 

4.  Where  verdict  shall  be  soflKcient  fbr 
the  plaintiff  or  defendant,  thoogli  it  do 
not  And  fhe  issue  literally,  if -it  Had  the 
substance.  53,  54,  SO,  73 

5;  Where  a  verdict  that  finds  a  thiB? 
mereiy  ont  of  the  tssne  is  utterly  vt>i£ 

44,« 

6.  Where  a  verdict  that  is  inf»nyia],  shtil 
be  received  and  wrought  into  fbrin  by 
the  court  54 

7.  Where  a  verdict  for  one  sbatt  benefit 
another.  54 

8.  Where   verdict  that  varies  from  the 
'  word  of  the  issoe  shall  be  good  enough, 

but  where  it  wholly  depa^  from  it 

54,55 

9.  Where  a  verdict  shall  be  taken  accord- 
ing to  intent.  16,  55,  96^  312 

Id.  If  the  plaintiff  take  issue  upon  the  ac- 
ceptance of  a  new  bond  in  satisfaction 
of  another,  which  is  no  bar,  and  verdict 
be  against  him,  ^utrre,  whether  the 
plaintiff  may  yet  have  jodgment  •    60 

1 1.  Where  the  verdict  that  dolh  not  fini 

'  the  isstie,  modb  ttjhrma^  as  it  is  joined, 
is  good  enopsh,  vet  it  must  not  whoUy 
depart  from  the  rorm.  73 

12;  What  defects  are  holpen  after  a  ver- 
.  diet  See  the  SiaMts  of  Jtofmb,  and 
Jeo/mU. 

13.  l^hc  verdict  in  a  ravishment  of  ward 
mav  be  conditional.  99 

14*  liie  verdict  may  6nd  the  ward  mar- 
ried, without  tkyfmg  by  whom.    99, 100 

15.  Where  the  jury  may  in  their  verdict 
find  a  bond  of  septuagitU,  and  miinqua- 
eint  lib.  to  be  for  seven  hundred  and 
fifty  pounds,  diough  they  do  not  find 
that  to  be  ther  intention  of  the  patticsi, 
and'  though  it  were  not  so  alleged  in 
pleading.  110 

16.  Where  the  verdict  that  &)ds  the  issue 
which  seems  to  be  against  law  and 
sense,  is  not  good,  112, 113 ;  and  where 
it  is  ffood.  117 

17.  Where  a  verdict  upon  an*  issue  larger 
'than  was  ne^dfbl,  is  good  etioogh.    119 

18.  What  caution  is  best  to  be  used  in 
fSmiing  a  verdict,  Where  the  doubt  m 
likely  to  *arisc  upon  misnomer  •  of  the 

*  corporation.  125 

19.  In  an  action  fbr  debt  fbr  one  hundred 
'    and  ten  pounds,  Upon  the  statute  of  21 

H.  8.  for  taking  of  fkrms,  the  issue  was 
tion  debet,  and  the  jury  said  ^  dAd  thittv 
pounds,*  without  showing  for  whkti 
fahn,  or  which  month ;  yet  held  g<»d. 

318 
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90.  Where  the  fmy  nuiy,  in  their  yerdkt, 

find  ft  local  thing  in  another  county,  and 

.  where  not  170 

dt.  The  different  effects  of  a  general  aiid 
ai»ecial  verdict  19^ 

2SL  When  the  verdict  finds  the  fact,  but 

,  concludes  upon  it  contrary  to  law,  tlie 

court  shall  reject  the  conclu^sion.      222 

123»  A  jury  may  find  matter  of  record,  not- 
withstanding our  old  books.  237 

24.  A  8peci|l  verdict  may  be  found  upon 
a  special  issuei  notwithstanding  our  old 
books.  20^,2-27 

25.  The  difference  between  a  verdict  aii4 
.  a  plea.  242 

26L  If  the  jury  find  a  bargain  and  sale,  or 
a  fine,  and  dq  not  mention  enrolment  or 
proclamaticm,  it  shall  pot  be.  intended, 
and  why.  2(i2 

27.  What  shall  be  a  sufficient  verdict  to 
find  a  common  recovery,  and  what  not. 

2G2,2n3 

28.  Where  a  verdict  concludes  specially 
upon  one  point,  the  court  shall  doubt  of 
no,  iqpre  than  the  jury  doubts;  secia, 
where  it  concludes  m  the  general. 

2(;2,2g3 

29.  Where  a  verdict  may^  be  taken  by  a 
reasonable  intendment,  and  where  noL 

2G2|263 

VILLE. 

1.  If  the  9t(2e.of  D.  be  named  first,  and 
aflerwards  the  parish  of  JD.  with  a  ota- 
^ull^^the  parisli  and  the  vtUe  shall  bo 

by  intendment  all  one,  and  coextensive. 

(i 

yiLUDKAGJS  AND  VILLEINS. 

'1*  Qftme  ex  jure  gentium^  by  reason  of 

r    captivity.   •  99 

2L  The  confession  in  court  of  reci>rd  is 

not  a  creation,  but  a.  declaration  of  a 

rightful  villenage  before.  J6. 

t^  The  confession  in  court  of  record  binds 

not  Xhe  issuea  born  before ;  th^y  may 

falsify.  lb. 

4*  Why  villein «  of  old  were  called  servi, 

lb. 
VISxNE. 

J«  From  a  wrong  place,,  tlio^gh  by  con- 
seat,  is  oiTor.  5 

2.  When  dc  vUineio  cfe  D.  is  as  ^ood  as  de 
vicineto  parochttt  de  D.  6 

3.  May  be  from  a  cosLlc.  ,  37 

4.  Ought  to.  come  from  the  place  where 
the  particular  issue  did  arise.  37 


5b  Wl^ere  several  issues  may  be  tried  by 
one  venire  facias,  from  the  several 
places  wbore  the  issues  arise,  and 
where  the  ven.  may  be  several.     37, 61 

(i.  Awarded  from  one  town  inter  aita, 
from  whence  no  issue  did  arise,  is  not 
good.  37 

7.  Cannot  be  good  for  part  and  void  in 
part  lb. 

8.  When  the  court  ought  to  disallow  it, 
ex  ojficio.  lb. 

9.  The  plaintiff  prays  process  to  the  coro- 
ners, and  the  entry  is  e/  m  conceditur, 
yet  tlie  venire  facias  was  awarded  to 
the  sheriff.  Qii«re,  whether  this  ^rant 
in  favor  of  the  plaintiff  may  not  still  be 
forborn ;  and  (jiiucre,  whether  it  be  not 
remitted  by  the  statute.  64 

10.  Venire fac, ad. triandume^nium^iB^ood 
enough  where  several  issues  are  join- 
ed. (56 

11.  Fenire  fac.  returned  by  three  coro- 
nera,  where  there  are  four,  is  holpen  by 
the  statute  ofjcofaib ;  not  so  of  a  return 
by  one  sheriff  in  Loudon.  70 

12.. The  visne  must  neither  be  too  large, 
nor  too  strait.  76 

13.  The  want  of  assigning  the  place  from 
whence  the  visne  ^lould  come,  will  not 
hurt,  where  the  fact  i.s  confessed.  82 
otherwise  where  it  is  not  confessed. 

89 

14.  The  ven.  must  be  de  corpqre  Com.  for 
trial  of  tiUes,  as  knight  of  not  knight,  or 

■  such  like  issues  as  ^c  at  large.  89 

15.  A  new  ven.  fac.  shall  he  awarded, 
when  tlie  habeas  corpus  is  returned  al- 
bum breve.  130 

IG.  If  no  place  be  alleged  for  the  fact  in 
issue,  tbere  the  taking  of  the  visne  from 
the  place  of  the  actiop.  ^hall  be  presum- 

•  ed  right,  because  the  contrary  appears 
not;  secus,  if  thq  iaipt  had  been  laid  in 
another  place.  ^    187, 188 

17.  Where  tlie  promise  is  laid  in  one 
place,  and  the  .breach  in.  another,  the 
visne  must  be  according  to  the  event  of 
the  issue,  whether  it  he  .taken. upon  the 
promise  or  the  breach.  188 

16.  Where  the  issue  for  trying  the  pre- 
scription for  the  wav  is  from  all  the 

.  places  mentioned  in  the  record,  it  sliall 
not  be  made  void  by  a  foreign  surmise. 
.     ,  .       .     .189,190 

11).  If  the  issue  be  nui  Hel  tdlUy  the  ven. 
must  l^.de  corpore  comitaius.  249 

20.  If  the  issue  be  non  hahetiir  tal.  ecdesi- 
/.  am  de  V.  tHe  ven.  must  be  de  vicineto  de 

V.  .  249,250 

21.  If  theis^nc  he  nul  lid  custom  for  the 
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Wilde  of  Kent,  the  ven.  must  be  de  tor- 
pore^  &c.  266 

22.  If  the  issue  be  not  parcel  of  the  ma- 
nor of  Z>.  the  visne  must  be  from  the  ma- 
nor, not  from  D.  284, 28^ 

23.  If  the  issue  be  hors  de  S.  fee,  the  ten. 
may  be  from  D.  the  place  of  the  takings 
ana  not  from  the  manor ;  for  after  a  ver- 
dict the  court  regards  not  the  possihijity 
that  the  manor  may  be  larger  than  the 
town.  305, 326 

24.  In  an  action  upon  the  case  for  plowing 
a  way  in  D.  leading  fVom  D,  to  S,  if  the 
issue  be  not  guilty,  the  v€n,  from  D.  is 
good  enough  ;  but  if  issue  be  upon  the 
prescription,  the  ven.  must  be  fVom  326, 
J),  and  iS^.  305 

UNDER  SHERIFF. 

1.  Is  but  the  sheriff's  deputy^  13;  may  be 
made  at  wiH.  ,  13 

2.  Must  of  necessity  be  removable,  though 
made  irrQcoverame.  Jh. 

3.  His  oath  hath  been  long  in  use.        Ih. 
4L  Hath  power  to  do  alfthat  the  lAeriff 

can  transfer.  76. 

5.  Cannot  be  restrained  in  any  part  of  his 
power,  by  the  sheriff  nor  restrain  him- 
self by  covenants.  Ih. 

UNION. 
V%defilH.S.    MurcdUies. 

1.  Where  two  parochial  chnrches  bet  unit- 
ed, yet  the  reparations  shall  be  several 
as  before.  67 

VOUCHER,  VOUCHEE. 

1.  May  be  by  him  who  comes  in  as  vou- 
chee. 21 

'2.  If  the  tenant  by  conrtesy  conie  in  as 
vouchee,  he  may  have  aid  of  him  in  the 
reversion.  Ih. 

3.  Where  it  may  be  upon  a  release  with 
warranty.  Ih. 

4.  So  of  a  coparcener  who  comes  in  as 
vouchee  after  feoffment  with  warranty. 

11. 

5.  Upon  a  release  with  warranty, 'if  coun- 
terpleaded by  the  demandant,  the  aid  of 
it  is  lost  22 

6.  The  difference  between  a  voucher  and 
a  umrrantia  charta,  brought  upon  a  war- 
ranty of  land  discharged  of  rent        1  b. 

7.  In  a  writ  of  entry  in  the  per,  how  fhr  ad- 
mitted. 16. 

8.  A  judgment  upon  it  hinds  the  land  on- 
ly from  the  time  of  the  voiieher.        23 


9.  Where  it  maybe  of  tiie  heir  of  the  part 
of  the  mother,  notwithstanding  t6ere  be 
an  heir  of  the  part  of  the  ftther,  and 
where  not  25 

10.  Where  it  may  be  of  the  very  heir 
alone,  ot  of  the  other  heirs  also  for  pos- 
sessions, as  of  the  sister,  heir  by  pastes- 
sio  fratria,  or  the  younger  brother  in 
borough  English,  or  the  rest  of  the 
brothers  in  gavelkind.  23, 31 

11.  Where  it  may  not  be  by  special  heirs 
alone,  except  they  come  m  as  vouchees 
for  possession  with  the  very  heir.       2fi 

1%  Cannot  be  by  one  parcener  alone,  af- 
ter aid  prayed  of  bis  fellow,  if  his  fellow 
make  default  26 

13.  When  the  vouchee  woidd  avoM  the 
warranty  by  change  of  the  estate,  he 
must  show  how  the  estate  i»t;hanged. 

^  Ih. 

14.  When  the  vouchee  enters  generally 
into  watranty,  he  shall  warrant  no  es- 
tate but  that  which  the  tenant  hat^,  un- 
less in  special  cases.  Ih. 

15.  If  the  vouchee  enter  with  a  ^irotesta- 
tion,  how  it  shall  help  him.  Ih. 

16.  May  be  after  the  privity  destroyed  by 
them  who  Are  by  representation  in  of 
their  first  estate.  25, 26 

T7.  X;;annot  be  by  him  that  hath  suffered  a 
coihmon  recovery  to  the  use  of  himself 
and  his  heirs.  27 

18.  When  it  may  be  by  a  stranger  to 
'  whose  Use  a  common  recovery  hathbeeh 
suffered.  Ih. 

i^.  Cannot  be  the  second  tune  after  re- 
compense in  fee  once  had.  27 

20.  Otherwise  it  is,  if  recompense  be  only 
for  life.  28* 

21.  Tf  one  onl5;,  whei^  a  man  Imth  several  - 
warranties,  is  a  renouncing  of  the  other 
warranty.  27,98,29 

22.  May  be  by  the  husband  only  ii|iim  a 
release  witn  WYirranty  to  him  and  hb 
wife,  if  the  wifb  had  noChing:.  37 

23.  He  that  is  heir  to  seA-eraf  warranties, 
must  be  vouched  only  as  heir  to  one.  29 

24.  In  some  respects  it  is  a  plea  in  bar, 
and  in  other  respects  it  is  a  kind  of  suit 

^  Ih. 

25.  Ifthe  warrantors  advised  several  pleas 
in  an  action  where  they  cannot  be  vouch- 
ed, recompense  can  only  be  bad  against 
him  whose  pled  was  foflowed.  Ih. 

26.  If  the  grantee  of  an  advowson  with 
'  woitaiity  vouch  and  lose,  he  shall  have 

a  recompense  in  land.  43 

i7.  After  the  vouchee  hath  entered  into 

warranty  the  tenant  is  out  of  cfHirt  47, 
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VCro,  TOTOABLfi. 

i.  If  an  isfant  deliver  wMoibf  frith  bie  <>wii 
hands,  it  ie  IftflftidiMe  fcyao  aetidn  of 
accoant.  77 

9.  Where  tiw  gune  Osng  tiMi^  '^  gbdd  «t 
one  time,  and  void  at  anothief.  165 

9.  Where  the  same  thing  sMy  M  void  to 
one  fyurpoe^,  and  ifood  at  an^ef .     1  h. 

4,  Wheire  the  saine  things  may  ^  tdid  to 
one  person,  and  not  void  as  to  another. 

166,396 

Ik  Where  the  same  thin^  mat  be  toid,  or 
nift  vdd,  at  thb  «l<»<stiOik  of  him  whom'  It 
concerns.  166 

«.' Where  a  fhitt?  fthdjrbe^id,  tnd  tet 

'  not  to  be  avoided  inev^  manner.   i66 

mK 

1.  Is  the  same  in  estate  and  qdldiQr  with 
the  hind.  91 

^  Limited  without  cdnsidsration,  is  void, 
'  and  rMirns  ajgriiin.  Jh. 

d.  Lhtolted  to  bim  that  was  oi^^iet  (ftfthe 
land  before,  doth  not  bhailge  hi^  eirt^. 
SteBHdie. 

4.  Whl»n  it  shttll  gfo  to  the  biir  ef  the  nart 
of  the  mother,  or  in  4  Wroogh^Enj^h, 
According  to  the  land,  and  when  it  shdl 
goto  the  heir  at  comnion  law.  31 

i  A,  covenants  to  stahd  seised,  jfec.  the 
retnarader  to  the  ri^ht  heirs  6f  B. ;  fUAfe 
Whether  this  use  m  abejanee  shall  so 
far  transfer  the  remainder  in  abeytace, 
thut  there  be  n^t  4  Vet6rst6A  l^ft  in  tho 
"cov^e^nlor,  tiH  the  remainder  fhS.     74 

6.  Reservation  of  a  ^neral  powierto  limit 
uses  to  any  body,  is  void,  and  though  by 
virtue  cf  thtt  power,  an  tne  b^  Ifiitted 
to  a  dkogfater,  the  case  is  not  bettered 
by  the  event  151 

7.  A  covenant  that  the  htfv  -shall  stand 
seised  Is  void.  313 

8.  CuttMqutmt^M  hitfhc^Mirj^make 
ti  fe^offinent  to  three  petfsoni,  or  whteb 
two  had  notie^lif  the  fmn^  nses,  the 
new  feoflees  ^re  Seit^  to  n«w  uses, 

'  319  vbnt  the  two  are  bbond  to  make  re- 
tdini»ense  for  the  wrongful  chuftge  of 
the  old  use,  which  recompense  taay  go 
out  of  the  estate  of  eeflujf  que  U9t;  but 
for  the  third  part  lliere  is  no  remedy  at 
all.  349, 350 

WAGER  OF  LAW. 

'1.  Ifdebtb6bn»iigMigian8tthyee,aM^gh 


'^#«iMHtwl  dtf  pkimm^  y€t  the  ^^ 
iMf  wag«» hSs iiW^  adjttged.      fm, tU9 

WAftD'S  COURT. 

1.  The  e^rM  of  the  msitxnp^  Ma^ 
Mhd.  36.  nde  lOffti. 

^,  A  decree  contMfy  tt9  tlfff  M^H^  8t 
the  «itcheqi«^,  drawn  up  thefel  WKi^ 
prtjudlbe  to  the  ttse  of  the  exch#^er.- 

a  The  anditors  esn  4ward  no  f^rdcefts  to 

answer  any  charge,  but  upon  a  reenrd, 

'    as  an  office  or  the  like.  91 

4.  An  office  in  ond  shire  fotand  of  sU  the 
hHids,  iM^me  lyhsg  in  other  shires,  is  kl- 
allowed  by  the  course  ofthee^nvtto 
ground  k  chafge  Olr  probesS  upon,  to 
Sroid  the  subject's  charge  of  many  offi- 
tt^.  14. 

&  When  aik  offioe  hath  found  the  diMcent 
of  the  remSinder,  the  fbodkrib's  c^rdd- 
cate  of  the  death  of  tenant  for  lifb  is 
alibWed  as  good  as  a  new  office,  by  the 
conhre  of  &e  coiin,  I  &• 

WARDSHIP. 
See  AimtptttM^ 

1.  The  heir  Within  agil  kMghted  after  the 
death  6fhiM  fabler,  may  Mie  hVery  pta- 
sently.  46^  91.  Sed.  Q. 

2.  The  heir  being  knighted,  is  made,  as  to 
all  cas^  of  Wardship,  of  lull  age.       91 

5.  This  heir  thot^  knighted,  most  an- 
swer the  value  6f  his  marriage^  because 
vested.  46,91 

4.  'When  tiie  Vsnknt  dies,  his  heit'  within 
ft^e,  the  lord  is  presently  in  possesion 
of  the  body  without  seisure.  96 

-5.  The1k^rofthebargtihi9e,whodlesbe- 
fore"(dnrolment,  ittaU  be  in  wwrd.      136, 

WARRAItTIA  charts:. 

I.  Is  either  pibvliional  or  r«rttedlal.      91, 

217 

d.  Where  it  is  pirovisiiRial  fiite  Wsiel,  dam- 
ages are  not  recoverable ;  yet  he  shall 
dedare  ad  dmMiUvn,  83 

3^  What  points  are  requisite  to  b^  ob- 
served in  the  counL  1 

4.  It  must  berttrdugbt  bjr  the  tenant  in  de-* 
mesne  of  the  land.  21 

5i  Afad  in  some  eases  it  mvy  be  bnkiglit 
by  th4)  vouchee.  i6. 

6.  lls^scM«ffi0l0ehla¥y  hidMMBsne'ofvckioh- 
er.  fr.  ].e«.  21,22  40 
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7.  May  be  bMU^ht  by  tha  defeadaiit, 
hasiS^n^  the  writ  agaiiwt  hiiik  21 

8.  When  it  may  be  brought  upon  a  release 
with  warranty.  21, 22 

9.  Will  not  lie  upon  a  deed  that  passes 
nothing.  22 

1(K  Wb^  ii  may  be  bipuffht  before  any 

plea  pleaded,  and  whan  wiec  judgmDnt, 

and  before  execution.  Ih^ 

ih  The  coont  need  not  be  so  special  as 

the  deraigping  a  warranty,  in  case  of 
,    voucher.  Ih. 

1^.  Will  lie  in  aU  aciiona,  though  &  voach^ 

er  QdT  rebutter  lie  in  those  actions*  Ih. 
13.  A  judgment  in  it  binds  the  land  from 

the  teste  of  the  writ      .  *  Ih. 

14>.  When  execution  may  be  sued  but  once, 

and  when  oftener.  ~  27,  28 

15..  Execution  cannot  be  so^d  till  loss  first 

sustained.  2^^,23 

16.  Excution  may  be  sued  if  a  stranger 
enter,  tbougli  he  luring  no  action.    «*  96 

17.  When  it  may  be  brought  after  vouch- 
er.  .23 

18.  It  is  best  for  the  defendant  who  is  re- 
.  quired  to  administer  a  pleai  to  make  en- 
'  try  of  the  plea  tendered  upon  record. 

23,  quart 

19.  Surplusage  ^n  the  court  hurts  not.   23 

20.  Will  lie  where  land  and  damages,  or 
.  land  onlv,  hf^ve  beeni^ecovered.      <-  Iff. 

21.  Not  wh«re  .d«inag«9  on}y  hava'Jbeen 
recoveved. .  .lb. 

22.  If  it  be  brought  by  the  dissetsor,  and 
the  disseisee,  enter,  land  the  disseisor 
reenter, yet  he  ahaU  recovery  16;  other- 
wise it  is  if  the  enti^  and  reentry  had 
been  before  the  writ  brought  16 

23.  If  it  be  brought  in  time,  will  8eQ«re;a 
man  against  &e  danger  of  an  ^ecHane 

frnuB.  26,  27 

24.  Where  it  may  be  brovght  against  him 
.>vho   hath.  Wi)  wuched  before,  .and 

.    -  where  not  27, 28 

25.  Where  several  writs  may  be  brought, 
and  fev^ral^udgfQe|^tS;iiM«  anit  several 
full  satisfactions  for  one  l<^s.  29 

^.  If  the  general  issiie  be  pleade4  the 

Elaintiff  may  have  judgment  presently ; 
ut  if.  li«.  join  is$ue  upon  it,  he.oivy  be 
totally  barred...     .    ,.,  .199 

27.  A  collateral  wiurrajgkty  binds  not.tlie 
king,  without  true  and  actual  aflsetfl.  389 

WARRANTY- 

•  1..  Is  to  secure  against  all  eviction  by  any 

titles,  either  by  entry  or  action.  26 

3..  Is  not  to  secure  agauMt  tortious  eqtails. 

i      .  35 


d»  Nor  a  wamn^F  ia  law  upon  an  es* 
chanffe  41 

4.  It  is  DOth  a  covenant  real  and  perM>nal, 
to  several  ends  and.  remQfe»»-        28, 34 

5.  May  be  extinguished  by  a  re-feoflfhient 
to  the  warrantor.  .  47 

6.  Thouj|rh  seeannff  entire,  may,  by  con- 
'  struction  of  law,  oe  divided.    •  24 

7.  Is  a  sewitiide  upon  hiflH  >^  ^  estate, 
.  who  warrants.  25 
a  M^tbe  taken  strictly.                      l\. 

9.  How  the  cliarge  of  a  warranty  npon  the 
.  heir  differs  from  a  charge  by  obligatioQ. 

Ih. 

10.  Annexed  to  a  seignory,  is  lost  by  es- 
cheat of  the  land.  2$ 

11.  Made  by  two.  jointenants,  is  lost  bv 
partition  at  common  law.  iS. 

12.  Made  by  \mo  jointenants  and  their  aa- 
pigns^  axtenda  ^  only  to  a  joint  assign- 
ment A. 

13.  Where  the  efitiy  into  warranty  is 
general,  what  the  consequence  of  it 

•«  mavhe.  26 

:14.  He  that  is  in  by  recovery  in  the  jooif, 
can  take  no  advaiita|;e  of  it,  nor  he  that 
is  in  the  Der,  uuless  it  be  in  the  far.  by 
him  to  whom  the  warraiAy  was  nuud^.  ^ 

.i^  3ut  if  the  feoffee  witl^  warranty  suffer 
a  common  recovery  to  ^he  use  of  him- 

'  self  and,  his  hairs,  he  may  voucl(  stiy, 
$m  it  is  his  old  esUter  .  Ih* 

16»  To  a  man,  his  heirs  and  assigns,  ex- 
tends to  a  ;$tranger  to  whose  use  the 
fepffisr  suffered  a  recovery.  Ih. 

17.  May  to  several  respects  receive  seve- 
ral satisfactions,  by  parcels,  but  not  to- 
tally. 28 

18.  Annexed  to  the  grant  of  an  advowson, 
wiU  entitle  tl|e  grantor  to  a  recompense 

<     in  landy  if  it  be  recovered  against  him. 

.  .;•.  43 

:  19»  A  warranty  frfinted  against  the  heirs 
first,  omitting  tbie  ancestor,  is  void.  130 

20.  When  a  warranty  for  life  is  anqexed 
V>  a  fee  si^^,  yet  tl>e  recovery  in  ralne 
is  of  an  inheritance ;  for  it  is  a  warranty 

•.    oifa  fc^,  tiMiugli  notin  fee.  ■  .  156 

,  21.  How  a  warranty  maybe  said  to  attend 
and  wait  i^Km  the  scant  276,  277 

22.  The    t^nan^   must^  plead    dilatories, 

.   rather  than  put  a  third  person. |o: his 

wi^rranty^  which  is  intended  in  law  vift- 

wmvi  r^fiigium.  281 

...',:.  Vide  Prohibition  of  Waste. 

1.  Brought' i)y'  ^Idr^^iiAd  /erne,  the  writ 
nuist.GoneW4n  U^^^Jhm  only. .    ]    .  1 
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SL  WfMfe  the  wvit  nky  rmj  ftoin  the  re^ 
rater,  «nd  yet  be  ffoed*  62 

3.  If  timber  be  felled  uoon  the  elebe, 
pendinif  thequ&^e  mmmif  a  prohibitioii 
of  wute  is  grantable  upon  eunniee  of 
the  plaintiff.  36 

4  Will  not  lie  against  the  lessee  for 
houses  destroyed  with  tempest  40 

5.  The  feme  cannot  be  received  in  waste 
after  a  verdict  given  against  her  and 
her  husband.  177 

6.  If  waste  be  brought  in  Dorsetshire,  and 
issue  be  upon  a  surrender  in  Middlesex, 
qwrre^  how  the  writ  of  seisin  shall  be 
awarded,  which  must  be  pervitumjuro' 
lorum.  179 

7.  Lessee  of  a  house,  with  a  clause,  qvod 
Ppent  ccmmodum  mum  indejaeert  sie- 
none  smnIo,  ifc.  cannot  pull  it  down. 

159 

8.  A  writ  of  waste  defective  in  substance, 
allowed  by  reason  of  precedents.       84 

9.  To  fell  willows  growing  in  the  soil  of  a 
manor  is  waste.  219 

10.  If  the  lessee  do  any  act  by  which  the 
nature  of  the  thing  demised  is  changed, 
it  is  waste ;  secttf  ,  if  he  only  better  a 
thing  in  the  same  kind.  334 

11.  To  plough  meadow,  to  turn  wood  into 
pasture,  to  dry  up  a  piscanr,  to  suffer  a 
surrender,  or  to  decay  the  pale  of  a 
park,  is  waste.  234 

12.  To  dig  a  meadow,  or  to  drain  a  sewer, 
is  no  waste.  SK4 

13.  To  build  a  new  house  is  no  waste,  but 
to  take  timber  either  for  the  building, 
or  repairs  of  it,  is  waste.  il. 

14.  If  the  lessee  build  a  new  house,  and 
keep  it  not  in  repair,  it  is  waste ;  and  the 
writ  must  be  in  domHnu  dtmisns, 

234 

15.  If  the  lessee  of  a  manor  open  a  mine, 
it  is  waste.  lb, 

16.  If  the  lessee  of  mines  by  special  name 
open  a  new  mine,  it  is  no  waste ;  but  to 
take  timber  for  the  maintenance  or  use 
of  it,  is  a  waste.  i&. 

17.  If  the  mine  be  open  at  the  time  of  a 
lease,  and  both  the  lessor  and  the  for- 
mer lessee  have  used  to  take  timber  for 
those  purposes,  qwrre,  if  it  be  not  waste 
in  the  second  lessee  to  take  timber. 

235 

18.  If  the  lessor  build  a  house  after  the 
lease,  and  the  lessee  keep  it  not  in  re- 
pair, it  is  no  waste.  234 

WAIVER. 

1.  Every  ecclesiastical  court  must  remit 


to  thie  next^  and  cannot  wti¥e  it  fdt  a 
h«her.  16,  186 

2»  If  demurrer  or  iss«e  be  joined  upcm  the 
plea  puts  dmnrein  amtimumee,  this  is  a 
waiver  of  the  irst  plea,  if  it  weve  to 
;  not-  so  if  it  were  to  demurrer. 

81 

WIPE. 
Vide  Baron  and  Feme. 


WILL. 
VideDeviK. 

1.  Where  a  power  to  revoke  by  writ- 
ing doth  not  necessarily  require  a  deed, 
but  may  be  executed  by  a  will. 

312, 313 

WITNESSES. 

1.  In  cases  of  general  concernment,  as 
for  common  modus  deeimandif  or  the 
like,  the  freeholders,  inhabitants,  or 
parishioners  are  not  allowed  for  wit- 
nesses one  for  another.  92 

2.  The  king's  certificate  of  a  inatter*of 
fact,  under  his  sign  manual,  is  testimony 
without  exception.  213 

3.  If  a  witness  do  depose  that  the  defend- 
ant did  solicit  a  juror  to  appear,  and  to 
do  him  reasonable  favors,  or  words  to 
the  like  effect,  this  is  no  sufficient  proof, 
nor  direct  enough  to  make  a  crime. 

294 

4.  Their  testimony  viva  voce  are  more  ef- 
fectual for  the  discovery  of  the  truths 
than  their  deposition  on  paper,  and  why. 

WRIT. 
Vide  MaUmeni  tf  fTriU. 

1.  When  the  variance  of  it  and  the  de- 
claration from  the  obligation  hurts,  and 
when  not  18,  19, 20, 116 

2.  Where  variance  from  the  register 
shall   not   hurt,  ei  contra. 

1,  51,  52,  282 

3.  Where  the  writ  may  be  general  and 
the  count  special.  84 

4.  If  waste  be  brought  in  Dorsetshire, 
and  the  issue  be  upon  a  surrender  in 
Middlesex,  quare^  how  the  writ  of  seisin 
shall  be  awarded.  179 

5.  A  writ  of  waste  defective  in  substance, 
allowed  by  reason  of  precedents.        84 

6.  Where  two  several  writs  will  lie  at  one 
time  for  the  reversal  of  one  judgment. 

218 
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7.  If  the  iBMee  MM  a  lM«iiv«iid  to«|i  it  9.  Wint  pmfikm^  kff  ^ 

got  in  refMiir,  the  writ  of  waste  miMt  be  against  an  hJeir  or  ez«<eiit^„  nyo^  rover- 

m  imUktm  dmimt^                        333  aatof  outl&wiir*                               i|48 

a  Where  ib  wriljwr  j^potiNsi  6  m^nmum  yd.  Wrijt  •£  gj»fc'pni  Jkm^  mjA  battery 

|Nn9(rimeMfuettl»,ina4b»o)aralio%aboMld  botblJooQCu                                    3il0 

QBl  vitiate  tbfft  original,  wteb   benra  U.  Writ  not  punned  ia  as^no  m^gjimL 

test  within  that  time.                        284  K% 
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ABATEMENT, 

what  must  be  pleaded  in,' 5  c.  36  a. 

several  defendants  may  plead  several  pleas  in,  345. 

mimomer  of  corporations,  J21  6. 

when  the  whole  writ  shall  abate,  and  when  not,  274  a. 

of  writ,  by  the  court,  ex  qffiewy  52  a.  199  <t. 

ACCORD  AND  SATISFACTION, 

cannot  be  without  acceptance,  179  a. 

ACTION.     (See  JiaeumpeU,  Dtht^  Covenant^  jRenf,  &,c.) 

local,  brought  in  wrong  county,  when  bad  on  general  demurrer,  5  c. 

whenn  ground  of  nonsuit,  5  c. 
transitory,  wrong  venue  in,  cause  of  special  demurrer  or  plea  in 

abatement,  5  e. 
personal,  suspended  by  act  of  plaintiff,  is  forever  discharged,  10  fr. 
by  appointing  the  debtor  executor  of  the 
creditor,  10  6. 
On  the  case,  and  not  trespass,  lies  against  sheriff  for  refusing 
baU,  13  a. 

or  trespass,  lies  for  a  rescue,  180  a. 
and  trespass,  distinction  between,  134  a.  180  a. 
by  and  against  assignee  of  lease*  how  and  where  brought,  37  a. 

the  reversion,  how  and  where  brought,  37  6. 
«n  simple  contract,  when  suspended  by  receiving  note,  69  6. 
joint,  against  several  defendants,  how  released,  66.  * 

by  tenants  in  common,  is  barred  by  release  of  one,  66. 
joint,  against  several  defendants,  when  not,  proa,  against  one  may 

be  entered,  70  a. 
for  use  and  occupation,  mode  of  declaring  in,  82  6. 
of  slander,  who  may  join  in,  89  a. 

against  officers  for  official  misconduct,  when  local,  209  a. 
by  and  against  lunatics,  how  prosecuted  and  defended,  216. 
executors  and  administrators,  what  lies,  216  a. 
administrator  durante  minorUaie,  251  a. 
78 
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ACTION— fconitwtterf.; 

^t  tarn,  must  show  how  the  penalty  is  appropriated,  245  a. 

what  defects  in  are  cured  by  verdict,  or  amendable,  328* 
when  it  lies  against  an  innkeeper,  345  6. 

ADDITION, 

of  < senior '  or  'junior'  unnecessary,  331. 

ADMINISTRATOR.    (See  ExeaUm-s,  &c.) 

durante  minorUaie^  actions  by  and  against,  251  a. 

conmiitting  waste,  how  answerable^  265  b.  WS. 

when  their  power  ceases,  2G5  fr. 

not  liable  to  creditors  after  infant  comes  of  age^  2(i(>. 
(U  bonis  non^  when  to  be  appointed,  246  6. 
who  shall  be  appointed,  83  b. 

ADMIRALTY, 

jurisdiction  of,  78  a. 

ANNUITY.    (See  Gmni,) 

APPRENTICE, 

cannot  be  assigned,  135. 

when  action  lies  against  assignee  of,  for  wages,  135. 

ARBITRAMENT  AND  AWARD. 

submission  in  pais  may  be  revoked  before  award  made,  49  c^ 

revocation  of,  is  a  breach  of  the  agreement,  49  e. 

under  seal,  cannot  be  revoked  by  parol,  49  e. 

by  parol,  may  be  revoked  by  parol,  49  f . 

is  revoked  by  marriage  of  feme  sole,  puty,  49  e. 

by  rule  of  court,  or  before  a  magistrate,  irrevocable,  49/. 
is  a  waiver  of  anterior  errors,  49yr 

measure  of  damages  for  revocation  of,  49  e. 
award  must  be  mutual,  49  <f. 

what  will  be  considered  mutual,  49  d, 

mutuality  of^  will  be  implied,  unless  the  contrary  appear,. 

need  not,  in  terms,  be  coextensive  with  submission,  49  e. 

must  be  according  to  submission,  49  «. 

of  general  release  to  the  time  of  the  award,  is  good,  191. 

its  effect,  191. 

how  performed,  191. 
must  be  final,  218. 
must  not  be  conditional,  218. 
after  revocation,  not  valid,  49  e. 
what  omission  in,  will  vitiate  it,  49  e. 


Inoxx  to  thk  NofKs,  ^19 

ASSIGNMENT.    (See  Error,  Pleas,  &c. 
of  an  apprentice,  is  not  valid,  135. 

ASSUMPSIT, 

consideration  in,  4  k.  18  L  116  a.  216  a,  219  a. 

of  moral  obligation,,  when  good,  5  a. 
lies  for  one  in  wf^ose  favor  a  promise  is  made  to  a  tliird  person, 
36  6.  ^ 

on  an  implied  promise  for  money  had  and  received,  36  b. 
in  consideration  of  a  promise,  when  good,  88  b, 
for  use  and  occupation,  is  transitory,  37  a.  82  6.  88  c. 

mode  of  declaring  in,  82  6.  88  c. 
what  are  common  counts  in,  88  c.  *" 
how  (Jommon  counts  are  stated,  88  c. 
in  consideration  of  forbearance,  when  void,  216  a, 

when  good,  219  a.  18  6. 
when  it  lies  for  rent,  284  a. 
what  missumming  in  declaration  does  not  vitiate,  89  6. 

ATTACHMENT.    {See  Sheriff,) 

ATTORNEY.    (See  Prisoner,  Barratry,  Lunalic.) 

AUDITA  QUERELA, 

lies  to  discharge  a  person  wrongfully  taken  on  execution,  269 

60  6. 
will  not  lie  for  what  might  have  been  pleaded  before,  283  a. 

AVERMENT.    {See  Pleadings.) 

BAIL.    (See  Bond,  Sheriff.) 

when  and  how  discharged  by  surrendering  or  committing  princi- 
pal, 210  a. 

BARON  AND  FilME.    (See  Extinguishment.) 

of  husband's  interest  in,  and  power  over,  the  wife's  terms  for 
years,  3  c.  285  o. 

wife's  terms  in  possession  in  her  own  right,  3  c. 
en  auter  droii^  3  d. 
in  action,  3  d, 

in  contingency  or  possibility,  3  e. 
trusts  of  terms,  3  e. 

limited  to  her^separate  use,  3/ 
when  they  must  join  in  pleading,  and  how  plead  not  guilty,  126  a. 
executrix,  what  counts  may  be  joined  in  actions  by  and  against 

88  a. 
what  demands  may  be  joined  in  «uit  by  them,  184. 
what  csntracts  made  between  them  before  marriage,  are  not  re- 
leased by  the  marriage,  217. 
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BARRATRY, 

words  imptttiog^  it,  are  actionaible,  140  o. 
is  an  indictable  offence,  140  a. 

BILLS  OP  EXCHANGE  AND  PROMISSORY  NOTES, 

when  they  are  payment  of  a  precedent  debt,  69  h,  e,  d. 

in  Massachusetts,  69  c. 

in  New  York,  69  c. 
joint  and  several,  not  extinguished  by  jadgment  against  one 

promissor,  69  h, 
nonpayment  of,  when  notice  is  to  be  given,  69  h, 
presentment  of,  when  to  be  shown,  69  b. 
holder  of,  goilty  of  neglect,  69  b. 
forged,  when  received  in  payment,  69  c. 
of  one  partner,  when  payment  of  partnership  debt,  69  e. 
when  payable,  140  a. 
how  described  in  a  declaration,  249  a.    - 
date  of,  how  understood,  249  a. 

BOND, 

bail,  given  to  sheriff  on  an  indictment,  is  void,  13  a. 
taken  on  an  attachment  for  contempt,  is  void,  13  a. 
nature  and  form  of,  ISb. 
must  be  under  seal,  13  6. 

must  be  to  the  sheriff  in  the  name  of  his  office^  13  ft. 
is  void  if  made  to  deputy  or  bailiff,  13  &. 
must  be  conditioned  for  prisoner's  appearance  only,  13  ft. 
is  void  if  for  any  other  condition,  or  without  condition,  13  ft. 
no  set  form  of  words  necessary,  13  c. 
is  sufficient  if  party,  day,  and  appearance  are  well  ezpre8Bed« 
13  c. 
to  the  sherifl^  for  ease  and  favor,  is  void,  13  ft. 

to  indemnify  for  future  violation  of  duty,  is  VQid|  13  ft. 
unlawful  act  done,  is  good,  13  c. 
seising  certain  specified  goods,  m  gOb^  13  e. 
is  good  when  taken  to  induce  a  less  ngoroiis  confine- 
ment, 13  c. 

conditioned  to  be  a  true  prisoner,  &c.  13  c 

that  the  party  pay  money  into  court,  13  c 

with  one  surety  who  has  nothing  in  the  county,  13  d. 

with  two  sureties  who  have  not  sufficient,  13  d. 

given  to  the  sheriff  for  the  amoOnt  of  an  execution,  discharges 

it,  807  a. 

plaintiff,  may  be  valid  in  any  fiMno,  13  df 
for  gaol  liberties,  when  void,  60  a. 

how  forfeited,  60  ft. 
given  to  plaintiff;  conditioned  to  render  in  execvtlon  ene  who  is 

thereupon  discharged,  the  condition  is  void,  60  •. 
given  by  prisoners  in  execution,  when  gaod,  60  a. 
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for  performance  of  T<»d  covenao^  is  void,  14  a. 

for  a  debt,  when  extinguished  by  new  aecuhty,  and  when  not, 

€9.ifseq. 
for  rent  in  arrear^ie  not  abar  toMtun^mt  for  006 and  oMupaliaii) 

69  a. 
for  performance  of  covenants,  pleadings  in,  81 «. 
given  by  husband  to  wife,  before  marmge,  when  good|  917  a. 

BREACH.    (See  Coimmt,  PUading^  Slc.) 

CASE,  ACTION  OF.    (See  ^etion^  Jhsumptii^  dtc.) 

CATTLE.    (Se^JBenA) 

CHAMPERTY  AND  MAINTENANCE, 
what  shall  be,  lia 
is  an  offence  at  common  law,  116. 

CHURCHES, 

deacons  of,  are  corporations,  7  b. 

wardens  of  Episcopal,  7  6. 

grants  and  donations  to,  how  vested,  7  6. 

alienations  by,  how  noade,  7  6. 

how  their  estates  may  be  diseontiBaed,  7  &. 

when  their  estates  are  in  abeyance,  7  h. 

cannot  convey  parsonage  to  their  minister,  7  k 

conveyances  to,  are  in  tmat  for  the  parish)  7  6. 

COMMON  CARRIER, 
who  shall  be,  18  a. 
his  general  liability,  18  a. 

how  Umited,  18  a, 

how  discharged,  18  a. 
plea  by,  18  a.  ij 

COMMON  COUNTS.    (See  .^gfumpsii.) 

COMPOSITION,    (^e  Accord.) 

CONSIDERATION,    (^e  JhsumjM.) 

CONSTRUCTION.    (See  Dted,  Wa^  Oieeue,  &c.) 

CONTRACT.     (See  Jhsumptity  die.) 

entire,  is  wholly  void  if  void  in  put,  14  a. 
privity  of,  how  created,  37  a. 
to  do  aa  act  prohibited  by  the  staftote,  is  Toid,  H  «. 
simple,  what  shall  be,  96  6. 

how  exteiguiahed  by  mw  aecnnty,  6dm.  b. 
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CONTRACT-YconhiMierf.; 

simple,  collateral  security  hr,  69  5. 08  6. 
all  of  equal  degree,  6^  fr. 

CORPORATIONS.    (See  Churches,  MimgUrs.) 

what  powers  cannot  be  given  thtm  by  charter,  211 «. 

misnomer  of,  in  pleading.  121  6. 

by  prcBcriptkm,  what  customs  may  «xiflt  in,  211  «. 

COUNTS.    (See  ^mmpsii,  Mnder  of  CouUt,  &g.) 

COVENANT, 

of  warranty,  remedy  for  breach  of,  4  fr. 

and  quiet  enjoyment,  how  broken,  4^.  35  6. 
breach  of,  how  assagned,  4  h. 
rule  of  damages  for  breach  of,  4  j. 
of  seisin  and  right  to  convey,  how  broken,  4  e, 
breach  of,  how  assigned,  4  g, 
rule  of  damages  for  breach  o^  4 1. 
against  incumbrances,  how  broken,  4  e. 
breach  of,  how  assigned,  4  g. 
rule  of  damages  for  breach  of,  4  i. 
for  further  assurance,  how  broken,  4  e. 

breach  of,  how  assigned,  4  h, 
what  shall  be  annexed  to,  and  pass  with,  the  estate,  4/. 
implied,  what  shall  be,  12  a.  h. 

in  a  lease  for  years,  13  a,  ' 

in  a  conveyance  in  fee,  12  6.  i 

when  restrained  by  express  covenants,  12  6. 
dependant,  fails  when  principal  fails,  14  a. 
•     mdependent,  some  may  be  enforced,  though  others  are  void,  14  a. 
of  submission  to  arbitration  by  feme  soUj  is  broken  by  her  mar- 
riage, 49  e.  i 
for  payment  of  money,  contained  in  void  bill  of  sale,  may  he 

good,  14  a.  I 

on  assignment  of  apprentice,  when  good,  135.  j 

breach  of,  by  lessor,  does  not  suspend  rent,  190  a. 
action  of,  for  rent,  by  and  against  whom,  and  where,  to  be 
brought,  37  6. 

COVERTURE.    (See  Banm  and  Feme,) 

! 

CUSTOM, 

mode  of  declaring  on,  189  a. 

void,  when  unreasonable,  189. 

of  excluding  foreigners  from  exercising  a  trade  in  corporations, 

211  a. 
what  may  exist  in  corporaticHis  by  prescription,  211  a. 


Index  to  the  Notes.  623 

DAMAGES.     (See  Covenant.) 
DATE.    (See  Deed.) 
DAY.    (See  Time.) 
DEACONS.    (See  Ckur^es,) 

DEBT, 

when  it  shall  he  paid  hy  taking  new  security,  G9.  &  aeq. 

what  shall  be  collateral  security  for,  6&  a.  6.  e. 

when  extinguished  by  negotiable  note,  69  c. 

on  a  judgment,  is  not  extinguished  by  warrant  of  attorney  and 
judgment  thereon,  69  a. 

partnership,  when  extinguished  by  note  of  one  partner,  69  c. 

for  rent  issuing  from  the  realty,  is  of  equal  degree  with  bond,  69  a. 

payments  on  account  of,  how  applied,  €9  d.  et  seg. 

on  bond,  when  oyer  must  be  prayed,  81  a. 

for  use  and  occupation,  declaration  in,  82  fr. 

for  rent,  and  on  bond  reciting  that  it  is  given  for  rent,  how  distin- 
guished, 130  a. 

action  of,  on  recognizance,  where  to  be  brought,  196  a. 

against  sheriff  for  escape  on  execution,  ntU  tiel  record  is  not  a 
good  plea,  209  a. 

DECLARATION.    (See  Pleas  and  Pleadings.) 

DEED.    (See  Power.) 

how  to  be  construed,  72  a.  171  a.  174.  273.  304  a.  313  c.  173  a. 
exceptions  in,  to  be  taken  favorably  for  grantee,  72  a. 

when  void  72  a.  109. 
reservation  in,  to  a  stranger,  is  void,  72  a. 
of  highway,  its  operation,  72  a. 
what  shall  be,  72  a. 
in  a  deed  of  &artm  ejidfeme,  72  a. 
^henprtfert  of,  is  necessary  in  pleading,  81  a. 

consequence  of  its  omission,  81  a. 
prior,  notice  of  by  subsequent  purchaser,  136  b. 
registry  of,  its  object  and  effect,  136  b. 
unregistered,  is  valid  against  the  grantor  and  his  heirs,  136  b. 
passes  only  such  estate  as  answers  the  whole  description,  171  a, 
general  words  in,  when  not  restrained  by  restrictive  words,  173  a. 

by  affirmative  words,  173  a. 
delivery  of  an  escrow  must  be  to  a  stranger,  246. 

to  the  grantee,  is  absolute,  by  whatever  form  of  words, 
246a. 
delivered  as  an  escrow,  when  it  takes  effect,  246  a. 
date  of  how  understood,  249  a. 

what  shall  pass  by  the  words,  appendant,  appurtenanty  incident. 
304  a. 
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the  technical  meaning  of  the  word,  313  6. 

the  oflSice  of  the  habendum  and  premUeB,  313  c  315  a. 

DE  INJURIA  SUA  PROPRIA.    (See  PUadit^.) 

DELIVERY.    (See  Deed.) 

DEMAND.    (SeePfew,   Leasee.) 

DE  MINIMIS  NON  CURAT  LEX, 

how  applied  in  payments  of  money,  86. 

DEMURRER.    (See  Pleas,  dLc.) 

special,  when  necessary,  5  c.  17.  38  a.  56 1.  77.  80  h.  81.  81  a. 
104, 127  a. 

DEPARTURE.    {See  Pleas,  SlcJ) 

DEVISE,  CONSTRUCTION  OF. 

the  intention  of  the  testatator  as  inferred  from  whole  will,  most 

govern,  2  a,  c 
dhaU  not  disinherit  the  heir,  without  express  words  or  aacessaiy 

implication,  2  a. 
what  words  in,  shall  give  a  fee  simple,  2  a.  &  seq. 
when  the  inheritance  shali  pass  by  the  word  esUste,  2  a» 
words  personal  estates,  2  6. 
testamentary  estates,  2  b. 
rest  and  residue  of  my  estates,  2  h. 
remednder  of  the  profits  out  of  my  whole  estate,  2  h. 
the  residue  of  my  lands,  hereditaments,  &c.  2  6. 
the  residue  of  my  goods  and  ehattels,  real  aind  personal,  as 

houses,  gardens,  inc.  2  h, 
the  ruidue  of  my  effects,  real  and  personal^  2  h. 
ofl  and  singtdar  mytffuis.  2  k 
fheresidue^my  goods  mndthaUels,  personal  and  testamen- 

<ary,26. 
iheresidue  ^  my  property  and  effects,  fib. 
the  residue  (jf  my  property ,  goods  and  cAotteir,  2  h. 
the  effect  of  the  introductory  clause,  2  b. 
subject  to  payment  of  a  gross  sum,  carries  IJm  inheritaoee,  2  6. 
debts  and  legacies,  2  e. 
an  annul  sam  forever  2,  c. 

daring  a  third  person's  hfe,  2  c 
of  a  personal  charge  on  devisee,  %  e. 
contingent  charge,  2  c. 

on  the  land,  2  e. 

payable  out  of  rents,  Stc.  2  c. 
mmml  payments  during  life  of  devisee,  2  r. 
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DEVISE— (eonltniieei.) 

wifthottt  words  of  mhetitanee,  with  limitetioii  over,  if  devisee  die 

without  issue,  2  c. 
Co  trustees  for  purposes  requiring  a  fee,  3  c. 

for  the  benefit  of  children  during  miiiori^,  2  c 
of  wild  lands,  2  c.  other  expressions,  2  c. 
to  heirs  male  or  heirs  female,  gives  the  estate  to  those  only  who 

answer  both  parts  of  the  description,  31  a.    • 
to  wtockj  famUy  or  house^  means  the  principoj!  faeii^,  83  a. 
the  word  heir  in,  how  to  be  understood,  75  a. 
right  heir  J  how  to  be  construed,  31  h, 
of  a  term  to  the  wife,  goes  to  the  husband,  28S  a. 
how  coustrued  when  there  are  two  persons  of  the  name  of  the 
devisee,  331. 

DISSEIZIN.    (See  Tfefpcu^.) 

of  cotenant,  by  a  jointenant,  tenant  in  common  or  coparcener, 

120  a. 
what  entry  shall  be  a  disseizin,  120  a. 

DISTRESS.    {Bee  Rent.) 

EMBRACERY.    (See  Juror.) 

ENTRY.    (See  Jfen^  IXmMh  ato.) 

iXUJITY  OF  REDEMPTION, 

sold  on  execution,  how  time  of  redea^tion  is  compated,  140  a. 

ERROR.    (See  Judgmeni.) 

what  may  be  assigned  for,  5  fr.  129  6. 

when  taken  away  by  consent  of  parties*  5  c. 
,  when  judgmeal'  may  be  leversed  in  pari,  and  affirmed  in  part, 

6e.d. 

for  miqoinder  of  counts,  88  a. 

death  of  paxtgF  between  verdict  and  jadgmentf  is  not  error,  129  fr. 

ESCAPE.    (See  Sheriff;  Primmer.) 

on  execution,  the  party  may  be  retaken  on  new  eapioi,  60. 
plaintiff's  remedy  for,  00. 
negligent  and  vdantary,  80< 

by  plaintiflTs  consent,  iea  discharge  fipom  jndgmeat,  60  a. 
not  in  Mmftachasetts,  60  fr. 
is  committed  by  suffering  prisoner  to  walk  abroad  with  keeper,  202 
on  Mens  eorjme  to  go  into  the  country,  202. 
in  case  of  two  escapes  in  time  of  different  sherifbi  whioh  is  an- 
swerable, 202  a.  &. 

79 
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ESCAPE— fconitnued; 

~  in  debt  for,  on  execution,  against  sheri^  wU  tid  newrdia  not  a 
good  plea,  209  a. 

ESCROW.    (See  Deed.) 

ESTATE.    (See  jDevife,  Paruh.) 
'  in  fee,  in  abeyance,  7  &. 

discontinaance  of,  7  &. 
privity  of,  how  created  and  destroyed,  27  a, 
intestate,  how  distributed,  83  6. 191  6. 
passes  on  execution  of  the  deed,  196  b. 
what  description  of,  necessazy  in  a  deed,  171  a. 
only  such  passes  as  answers  the  whole  description,  171  a. 
what  passes  as  appendant,  appurtenant,  and  incident,  301  a. 
devised  to  devisoi^s  right  Ubir,  who  shall  take,  31  h, 

ESTOPPEL, 

is  jiot  to  be  fiivoured,  31  6. 

a  parte  matema^  will  not  bind  the  heir  claiming  firam  the  father,  31  h, 

may  be  by  indenture,  130  h.  207. 

when  necessary  to  plead  it  specially,  907. 

EVICTION, 

when  a  bar  to  an  action  for  rent,  130  a.  8  a.  190«. 
what  maybe  evidence  of,  190  a. 

when  itmay  be  pleaded  in  bar  or  given  in  evidence  on  nUdebel,  190  a. 
mast  be  [beaded  in  covenant,  190  a. 

is  no  bar  to  debt  on  bond  for  sum  certain,  reciting  that  it  is  for 
rent,  190  a. 

EVIDENCE.    (See  Vananee.) 

of  fraudulent  Conveyance,  under  what  issue  proved,  73  c 

of  eviction,  what  may  be,  and  under  what  issue  proved,  190  a. 

on  plea  of  moderate  eastigavit,  77. 

of  estoppel,  when  given  under  the  general  issue,  907. 

in  action  by  administrator  against  executor  de  mm  tari^  49  c. 

of  prescription,  more  ample  than  the  right  pleaded,  64  b. 

EXECUTORS  AND  ADMINISTRATORa    (See  EseHnguiOmenL) 
need  not  makepro/ere  of  letters,  &c.  in  pleading,  38  a.  2186. 272a. 
their  authority  must  be  objected  to  by  plea  in  abatement,  38  a. 
cannot  plead  a  bond,  in  bar  of  debt  for  rent,  69  a. 
application  of  payments  by,  69  d.  e. 
what  counts  may  be  joined  in  actions  by  and  against,  88  a. 
verdict  for  them,  on  an  issue  on  no  aeutf,  is  a  perpetual  dis- 
charge, 199. 
when  considered  merely  as  deicripHo  penoncB^  206  a. 
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EXECUTORS  AND  ADMINISTRATORS-YcofKiniiecf.; 

in  what  cases  judgment  against,  shall  be  dt  konii  UaUUoris^ 
283  a. 

what  actions  may  be  brought  by  and  against  them,  216  a, 
y  are  trustees  for  legatees  or  next  of  kin,  10  c. 

EXECUTOR 

dit  wti  tortj  who  shall  be,  49  a. 

has  no  controul  of  effects  of  the  deceased,  49  b. 
can  maintain  no  action  in  right  of  the  deceased,  49  6. 
may  be  sued  by  creditors  of  the  deceased,  49  b. 

by  rightful  administrators,  49  b. 
when  liable  for  the  whole  debt  of  the  deceased,  49  &. 

only  so  far  as  he  has  assets,  49  b. 
cannot  retain  for  his  own  debt,  49  &.  c. 
may  p\endpUne  adminUtraviij  49  6. 
how  he  may  discharge  himself  before  action  brought,  49  6. 
his  tortious  acts  may  be  legalized  by  taking  administra- 
tion, 49  b, 
how  far  liable  to  rightful  administrator,  49  e, 
payments  made  by,  are  valid,  49  c. 
when  his  acts  shall  bind  the  estate  of  the  deceased,  49  e. 
of  executor,  is  not,  in  Massachusetts,  executor  of  first  testator, 
246  &. 

who  had  conmiitted  waste,  how  liable,  266. 

EXECUTION, 

of  different  kinds,  how  and  when  issued,  58  &. 

death  of  party  charged  in,  is  not  a  satisfaction,  60. 

when  it  will  be  set  aside  on  motion,  60  a. 

cannot  be  levied  after  the  sheriff  has  paid  the  amount  to  plain- 
tiff 207  a. 

may  be  levied  on  one  joint  debtor  after  the  other  has  given  se- 
curity, 269. 

cannot  be  levied  on  one  after  the  other  has  been  taken  and  dis- 
charged, 269. 

satisfied  the  execution,  269. 

how  discharged  by  attorney  of  record,  60  b, 

escape  on,  plaintiff's  remedy,  &c,  60. 

EXTINGUISHMENT.    (See  Paymeni,  BUU  of  Exchange,  &c.) 
of  debt,  what  shall  be,  69  et  seq,  10  6. 

by  appointment  of  the  debtor  executor  of  the  creditor,  106 
by  obligor  marrying  obligee,  10  6.  2l7  a. 
of  rent,  what  shall  be,  69  a. 
of  partnership  debt,  by  specialty  of  one  partner,  69  a. 

judgment  against  one  partner,  69  a 
of  execution,  by  payment  by  one  joint  debtor  269 


628  IVDEX   TO  THE    NoTES* 

FATHER  AND  SON, 

how  dutinguiahed,  when  of  the  Mune  iMme,  331  • 

FEME  COVERT.    (See  fiMwiandi^mc.) 

FICTIONS  OF  LAW.    (See  JtfimiM.) 

FIXTURES, 

what  they  tie,  and  when  they  mqr  be  erected  and  removed,  234. 

FRAUDULENT  CONVEYANCIE, 

under  what  iaaoe  proved,  72  c. 

-GENERAL  ISSUE.    {See  Evidence.) 

GRANT.    (See  Detd,  Eglates.) 

of  an  annuity  out  of  certain  property,  when  it  binds  the  penND, 
248  a. 

HABEAS  CORPUS.    (See  SSienff,  Escape,) 

writ  of;  how  to  be  executed  by  sheriff  202. 

HABENDUM 

in  a  deed  may  fimit  the  certunty  of  the  estate  gfianted,  813  c. 
cannot  convey  an  immediate  estate,  313  c 
when  it  may  designate  the  perwn  who  is  to  take,  313  c. 
when  repugnant  to  the  premises,  is  void,  313  c. 

HEIR.    (See  Devise,  EdaU,  IVeapats.) 

is  not  bound  by  warranty,  unless  the  ancestor  was  bound,  130  &. 
is  not  bound  by  ancestor's  obligation  that  the  heir  shall  pay 

money,  130  &. 
a  parte  matema,  when  he  shall  take  land  devised  to  the  testator's 
'  own  right  heus,  31  b, 

HIGHWAY.    (Beeffasf.) 

HUSBAND  AND  WIFE.    (Sie  Bartm  and  iVme.) 

INDENTURE.    (QeeEHcppeL) 

INDICTMENT, 

form  of,  for  a  nuisance  on  a  highwayi  190i 

INFANCY, 

is  a  personal  privilege,  77  a. 

when  contracts  by  an  infant  with  a  person  of  age,  bind  the 
latter,  77  a. 

cannot  be  avoided  by  guard^n,  77.  a. 
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INEEEPER, 

when  liable  to  an  action  for  goods  lost,  SM5  6. 

INNUENDO.    (Bee  PUaa  and  Pleadings.) 

INTEREST, 

how  computed,  when  partial  pajrments  have  been  made,  69  u 

ISSUE, 

immaterial,  what  shall  be,  56  a, 

when  repleader  shall  be  awarded  on,  56  fr. 

judgment  on,  non  obstante  veredicto^  56  a. 
informal,  what  shall  be,  56  e. 

bad  on  special  demurrer,  56  e. 

aided  after  verdict,  56  c. 
mixed,  may  be  tried  by  jury,  344  a. 
of  fton  tentine,  is  supported  by  proof  of  fraud,  7d  c 
on  plea  of  tender,  found  for  defendant,  is  a  perpetual  bar,  199. 

no  assets^  found  for  defendant,  is  a  perpetual  bar,  199. 
verdict  must  be  coextensive  with,  54  o. 
under  what,  estoppel  may  be  given  in  evidence,  5307. 

fraudulent  conveyance  may  be  proved,  72  c. 

eviction  may|be  proved,  190  <k 

JOINDER  OP  COUNTS. 

what  counts  may  be  joined,  88  a.  184. 249  a. 
consequence  of  misjoinder,  88  a. 

JOINDER  OP  PARTIES. 

in  what  cases  two  may  join  in  an  action  of  slander,  89  a. 

tenants  in  common  must  join,  120  a. 

jointenants  must  join,  120  a, 
tenants  in  common  cannot  join  in  real  actions,  120  a.  « 

in  tortf  aU  the  tort-feasors  need  not  be  joined,  199  a. 

JUDGMENT, 

when  it  may  be  reversed  in  part  and  affirmed  in  part,  Qc.d, 
entire,  on  several  counts,  cannot  be  affirmed  in  part,  6  d. 
when  entered  agaJnst  executors,  da  honHs  teatatoris^  283  a. 
when  rendered  n9»  oMante  veredicto^  56  a.  69  it. 
must  be  rendered  on  view  of  the  whole  record,  56  a. 
quod  partes  replacitentj  when  to  be  rendered,  56  6. 
when  it  may  be  arrested,  56  e.  88  a.  245  a. 
when  it  will  be  reversed  on  error,  56  e.  ' 

is  but  a  security  for  the  debt,  69  a. 

is  not  extinguished  by  bond  and  warrant  of  attorney  and  judg- 
ment thereon,  69. 
how  discharged,  60  a.  h. 
on  covenant  for  rent,  is  not  extinguishment  of  rent,  69  a. 
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JUDGMENT— (eofilinti«rf.) 

when  it  niAy  be  entered  after  the  death  of  the  party,  129  h, 
foreign,  its  effect,  69  a.  , 

JUNIOR 

18  not  a  necessary  addition,  and  is  no  part  of  a  name,  331. 

JUROR. 

a  stranger  may  labour  a  juror  to  appear,  but  a  party  may  not,  294  a. 

LANDLORD  AND  TENANT.    (See  JZent,  Leoie.), 

LEASE.    (See  Barm  and  Feme,  Btnt) 
by  ecclesiastical  persons,  7  h, 
actions  on  implied  covenants  in,  how  brought,  12  a. 
agreements  for,  sometimes  construed  as  leases  de  prmientiy  35  ft. 
assignees  of^  how  and  where  to  sue  and  be  sued,  37  a. 
rent  paid  on,  how  appiied,  69  g, 
how  pleaded,  73  h. 

conditions  to  be  void  on  nonpayment  of  rent,  cannot  be  avoided 
without  demand,  331 6. 

UBEL.    (See  Ward».) 

what  publication  of,  will  support  an  indictment,  62  6. 215. 120  a. 

a  civil  action,  62  fr.  215. 120  a. 

LIMITATIONS, 

when  statute  of  begins  to  run,  140  a. 
how  the  time  of  is  to  be  computed,  140  a. 

LUNATIC 

may  sue  and  be  sued  in  his  own  name,  and  appear  by  attorney,  216. 

MAINTENANCE.    (See  Champerhf.) 

MALICIOUS  PROSECUTION, 

in  what  cases  an  action  will  lie  for,  267. 

MAXIMS. 

de  mminni  non  curai  lex,  when  applicable,  88. 
injietionejurit  eemper  tequilas  exidit,  96  b, 

MINISTERS 

of  churches,  are  sole  corporations,  7  6. 
their  rights  and  powers,  7  6. 
how  they  may  c<ttvey  parsonage  lands,  &c.,  7  6. 

MISNOMER.    (See  Pfeoff,  ^.) 

MONTH.    (See  Time.) 
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MORTGAGE, 

payment  on  account  of,  how  applied,  69  h. 
of  ship  Sic^  when  void,  14  a. 

NEW  ASSIGNMENT.    (See  Pleat,  &c.) 

NOLLE  PROSEQUI, 

when  it  may  be  entered  a^^ainst  one  of  several  defendants,  70  a. 

•    6.180  a. 

when  it  will  be  a  bar  to  a  future  action,  70  a. 

may  be  entered  after  interlocutory  judgment,  70  a. 

NOTICE, 

of  prior  deed,  by  subsequent  purchaser,  its  effect,  196  h. 
attaching  creditors,  136,  c. 
may  be  implied,  196  6. 
when  to  be  averred  in  pleading,  51  a.  68  a. 
of  non-payment  of  note,  when  to  be  given,  69  h. 

NUISANCE.    {Bee  hidietmefU.) 

NUL  TIEL  RECORD.    (See  Pkas,  Slc.) 

OFFICER.    (See  Action,  Sheriff,  PaiffMnU.) 

OUSTER.    (See  Eviction,  &c.) 

of  one  tenant  in  common,  &C.,  by  cotenant,  what  shall  be,  190  a. 

OYER.    (See  PUat^  &c.) 

of  writ,  cannot  be  granted,  38  a. 

when  to  be  prayed,  81  a. 

cannot  be  prayed  unless  proferi  be  made,  8i  a. 

PARISHES. 

their  rights  to  parsonage  land,  7  b. 
cannot  convey  parsonage  to  their  minister,  7  b, 
may  consent  to  conveyance  by  their  minister,  7  b, 
what  conveyances  shall  be  for  the  use  of  a  parish,  7  6. 

PARTIES.    (See  Joinder  of  Parties,^.) 

PARTNERS. 

when  a  release  to  one  discharges  ail,  66. 

remedy  against,  by  a  surety,  69  6. 

secret,  may  avail  themselves  of  payments  by  notes  of  others,  69  e. 

surviving,  application  of  payments  by,  69  g. 

simple  contract  debt  of,  is  extinguished  by  specialty  of  one,  69  a. 

by  note  of  one  partner,  69  c. 
in  one  firm,  cannot  sue  another,  composed,  in  part,  of  the  same 
persons,  69  h. 
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PAYMENT.    (See  Extinguuhment,  Bond,  &c.) 
what  shall  be,  68  6.  ef  9eq. 

of  precedent  debt  by  bill  of  exchange,  &.€.  (9  h.  e. 
by  specialty,  69  c 
by  new  socnrity  with  surety,  (S&. 
presumption  of,  by  receiving  note,  &c.  69  c 
of  exact  sum,  how  far  necessary,  88. 
of  judgment,  by  one  joint  debtor,  disehargev  estecutioii,  SB9. 
api^ication  of;  by  the  debtor,  69  d. 

by  theerediCor,  69  e.  /.  g,  K. 

byhrw,  69JL€l#e7. 

by  the  civil  law,  69  e. 

made  on  account  of  rent,  69  g. 

to  equitable  claims,  69  K. 

to  illegal  demands,  69  h. 

to  keep  down  interest,  ^  u 

made  by  public  officer,  69  u 

PENAL  ACTION.    (See  Actum.) 
PERFORBCANCE.    (See  PZeojf,  &c.) 
PLEAS  AND  PLEADINCa 

DxCZiAAATIOir. 

venue  in,  when  local  and  when  transitory,  37  a.  209  a. 
wrcMig,  how  aided,  5  c. 

in  slander,  the  office  and  necessity  of  uinuenib,  Z6lc 
in  slander,  innuendo  refers  to  antecedent  matter^  3  a* 
cannot  introduce  new  matter,  3  a.  45  <l 

change  the  sense  of  precedent  words,  3  a.  6  a. 
be  subject  of  proof  by  witnesses,  3  a. 
is  unnecessary  where  words  are  plain,  3  a.  6  a. 
when  rejected  as  surplusage,  3  a. 
introduction  and  colZo^ntuiB^  what,  and  wheA  Beceasary, 

3a.  6c 
in  what  eases  two  or  more  vsay  join  in^  89  a. 
fbr  uttering  English,  words^  need  not  aver  they  weve  under- 
stood, 126  a. 
general  count,when  good,  1€1. 
in  covenant  broken,  how  breaches  are  assigned,  Ag,K 
profert,  when  necessary,  38  a.  61  a.  272  a. 

omission  of,  aided,  except  on  special  demurrer,  38  a. 
form  of,  in  actions  by  and  against  administrator  dur.  ndn.  251  a. 
in  debt  for  use  and  occupation,  82  ft. 
what  counts  may  be  joined,  88  a.  1841  249  €U 
not  vitiated  by  missumming  several  particulars,  89  (.  % 
on  custom  to  have  suit  at  a  mill,  189  a. 
averment  of  notice,  when  necessary,  51  a.  68  a. 


Index  to  the  Notes.  633 

PLEAS  AND  PLEADINGS. 
D^ChARXTiON'-'(  Continued,) 

averment  of  Dotice,  omiaeion  of,  when  fatal,  and  when  aided,  51  a. 
of  demand,  when  necessary,  82  h.  391  6.  c. 
immaterial,  what  is,  73  a.  6.  88  e. 
need  not  he  proved,  73  h. 

^  when  rejected  as  surplusage,  284, 198.  « 

what  may  be  considered  as  surplusage,  196. 
surplusage  in,  does  not  vitiate,  198. 
what  may  be  considered  as  ducripHo  persona^  206  a. 
of  performance,  unnecessary  in  declaration  on  mutual 
promises,  88  h. 
in  penal  actions,*  what  defects  are  amendable,  &c.  328. 
bad  title  in,  is  fatal,  56  c.  128  a.  198. 
good  title  defectively  set  forth,  how  aided,  56  c. 
statement  of  records  and  written  documents  in,  55  fr.  73  a. 
on  written  instruments,  when  exact  recital  is  necessary,  73  c. 

when  the  legal  effect  is  to  be  stated,  73  c. 
joinder  of  counts  and  parties,  88  a.  89  a.  120  a«  199  a.  184  a.  249  a. 
Plea  ik  Abatsmbnt. 

what  matter  may  be  pleaded  in  abatement,  38  a.  5  c. 
when  one  defendant  may  plead  in  abatement  and  another  in  bar,  245. 
when  the  whole  writ  shall  abate,  and  when  not,  274  a. 
Plba  iir  Bar. 

wmfioffavU,  when  good,  4  6. 

by  executor  de  jon  tcrty  49  6.  c. 

to  writ  of  9cire  facias,  49  c.  60  a.  &.  283  a. 

by  common  carrier,  18  a. 

by  executors,  of  retotner,  127. 

pUne  adminubravU,  49  e.  127. 
not  guilty  by  bairon  and  feme,  126  a. 
special,  amounting  to  general  issue,  how  aiddd,  127  a. 
local  justificatioik  in  trespass  de  bonis  asporiaHs,  176  a. 
special,  in  trover,  what  and  when  allowed,  187  a. 
Of  evietioD,  in  bar  of  rent^  8  o.  190  a. 
of  fifiZ  Hd  record,  when  bad,  56  h.  209  a. 
what  may  be,  to  debt  on  judgment,  60  a.  ft. 
of  prescription,  is  proved  by  evidence  of  more  ample  right,  64  b, 
tender,  found  for  defendant,  is  a  final  bar,  1991 
no  assets,  found  for  defendant,  is  a  final  bar,  199. 
of  performanee,  in  covenant  broken,  when  and  how  made,  81  a. 
of  tender  and  vneore  prist,  199. 
of  estoppel,  when  necessary,  207. 
afmdtid  retard,  to  debt  against  sheriff,  for  escape  on  execution, 

209  a. 
in  slander,  the  truth  of  words  unttt  be  pleaded,  dl9  a. 
joint  or  several,  70  a.  245. 
80 
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PLEAS  AND  PLEADINGS. 
Plea  in  Bak— (continued.) 

need  not  state  matters  which  would  more  properly  come  from 
other  party,  72. 

Replication, 

to  plea  of  performance,  must  drow  a  breach,  14  c. 

no  award,  must  show  a  breach,  14  c. 
need  only  answer  special  matter  of  the  plea,  14  c. 
traverse,  how  to  be  taken,  81  a. 

general,  de  ir^wia^  &c.  when  proper,  76  h.  56  b. 
when  bad,  77. 

to  an  avowry,  is  bad  on  special  demurrer,  17. 
when  issue  must  be  taken  on,  104. 
after  a  traverse,  when  permitted,  104. 
upon  a  traverse,  not  permitted,  104. 
not  to  be  added  after  confession  and  avoidance,  104. 
defective,  ground  of  special  demurrer,  104. 
immaterial,  ground  of  special  demurrer,  80  6. 
formal,  when  proper,  104. 
seeming  too  large,  restrained  by  pradidus^  117. 
new  assignment,  when  proper,  176  a.  77. 
to  plea  of  tender  and  uncmre  prist,  199. 

of  nuZ  tid  record  to  plea  of  fonncr  information  for  same  cause,  209  b, 
showing  defective  title,  is  fatal,  198, 56  c. 
Departure, 

what  shall  be,  8  a. 
Repleader, 

when  awarded,  56  6.  113  6. 
Pleas  puis  darrein  continuance, 

when  necessary,  81  a.  49  b. 
under  what  plea  fraudulejQt  conveyance  may  be  proved,  72  c 
how  a  feoflSnent,  or  fine  and  recovery  may  be  pleaded,  20  o. 
Demurrer, 

special,  when.necessary,  5  c.  38  c.  77.  81.  81c  806.  104.  17. 
127  a.  56  c. 
misnomer  of  corporations,  121  a. 
what  may  be  pleaded  to  audita  qumlOf  283  a. 

POWER, 

to  declare  uses  by  deed,  cannot  be  executed  by  wiU,  313  b. 

by  wriHng,  instrument,  &c.  may  be  executed  by  wOlj  313  b. 
of  appointment  by  will,  how  executed,  10  a. 
given  to  minister  to  convey  parsonage,  cannot  be  executed  by 
will,  7  6.  ^ 

how  it  must  be  executed,  313  b. 
coupled  with  an  interest,  10  a. 
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PRESCRIPTION, 

how  pleaded  and  proved,  64  b, 

corporatioiiB  by,  what  custoius  may  exist  in,  Qll  a. 

PRISONER.    {See  Sheriff,  Escape,  ExeaOUm.) 

in  execution,  when  discharged  on  motion,  60  a. 
on  atuiUa  querelOy  60  b. 
by  plaintiff's  consent,  60  ft. 
by  consent  of  attorney  of  record,  60  6. 
may  go  beyond  gaol  liberties  to  take  the  oath,  60  b. 
fraudulently  procuring  discharge,  is  liable,  60  6. 
voluntarily  returning  after  an  escape,  and  again  escaping^ 
202a,  6. 
when  and  how  surrendered  by  bail,  210  a. 

PRIVITY.    (See  Contract,  Estate.) 

PROPERT.    (Bee  Pleas,  &.C.) 

PROfflBITION, 

to  admiralty  refused,  78  a. 
to  spiritual  court  lies  after  judgment,  83  6.  84. 
when  it  lies  to  ecclesiastical  court,  247  a. 
is  ex  debiiojustm^,  66  b, 

PROMISSORY  NOTE.    (See  BOU  of  Exchange,) 

PUBLICATION.    (See  Libel.) 

RECOGNISANCE,  , 

from  what  time  it  binds,  19G. 

debt  on,  where  to  be  brought,  196  a. 

when  it  becomes  a  record,  196. 

REGISTRY.    (See  Deed.) 

RELEASE, 

to  one  joint  trespasser  or  tortfeasor,  discharges  all,  66. 

by  one  tenant  in  common,  bars  an  action  by  the  others,  66,  120  a. 

to  one  as  a  joint  trespasser,  who  was  not  a  trespasser  in  fact,  no 

bar,  66. 
how  to  be  construed,  66. 

REMITTITUR, 

when  it  may  be  entered,  178. 

RENT, 

is  suspended  by  eviction  of  tenant  by  lessor,  8  a.  130  a.  190  a. 

by  title  paramount,  190  a. 
not  by  trespass  committed  by  lessor,  190  o. 
not  by  breach  of  covenant  by  lessor,  190  a. 
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RENT— ^am«ini4ed.; 

when  it  may  be  apportioiied,  190  a. 
how  it  may  be  reserved  to  a  stranger,  130  6. 
actions  for,  when  founded  on  privity  of  estate,  37  a. 
on  privity  of  contract,  37  a. 
founded  on  privity  of  estate,  are  local,  37  a. 

contract,  are  transitory,  37  a. 
atsumpsU  for  use  and  occapation  is  transitory,  37  a. 
covenant  for,  how  and  where  action  may  be  brought,  37  6. 
debt  for,  of  equal  degree  with  debt  on  bond,  69  a. 
payments  of,  how  applied,  69  g. 
where  to  be  tendered,  d  a. 
when  eviction  may  be  pleaded  in  bar  o^  8  a. 
joint  tenants  and  tenants  in  common  must  join  in  actions  fer,  190  a. 
in  what  cases  recoverable  by  %ndebUatu$  oiMumpnij  384  a. 
what  cattle  may  be  distrained  for,  965  6. 

REPLEADER, 

distinguished  from  judgment  tion  obstanU  vertduifii  56  6.  c. 
when  awarded,  56  b. 

REPLEVIN.    {!aee  PUiu  and  PkadwgM.) 

RESCUE, 

what  action  lies  for,  180  4. 

RETAINER.    (Bee  PUas  and  PUadit^i.) 

SCIRE  FACIA&    (See  WrUa,  PUas  and  PUadingB.) 

SENIOR  AND  JUNIOR.    (See  MdUUm.) 

SHERIFF.    (See  Bond,  Prxamtr,  JBxeetiiion.) 

when  bound  to  accept  bail  if  tendered,  13  a. 

letting  to  bail  persons  not  bailable,  is,  guilty  of  an  Escape,  13  «. 

cannot  take  bail  on  attachment  at  law  for  contempt,  id  a. 

when  he  may  take  bail,  13  a. 

nature  and  form  of  security  tor  bail,  13  h, 

is  liable  for  taking  bail  with  one  surety  or  insufficient  sureties,  13  c(. 

his  liability  for  escapes,  voluntary  and  neg%ent,  60. 

when  he  may  take  prisoner  on  fresh  pursuit,  60. 

his  remedy  against  prisoner  for  negligent  escapes,  60. 

permits  an  escape  by  suffering  prisoner  to  walk  abroad  with 

keeper,  203. 

on  Kabeaa  carpu$  to  go  into  country,  QtXL 
cannot  take  bond  for  amount  of  execution,  and  then  levy  it,  907  #. 
cannot  pay  plaintiff  the  amount,  and  then  levy  it  on  the  debtor 

907«. 
which  shaU  he  liable  in  case  of  twQ  esoape*,  in  time  of  two  sher** 

iflb,20da.6. 


Index  to  ths  Notes.  637 

SHERIFF— fconiiniieii.; 

in  debt  aguost,  for  an  escape,  md  fid  ruwrd  is  not  a  good  plea, 
209a. 

aotioos  against,  when  local,  900  a. 
SHIPS, 

bill  of  Bale  of,  when  void,  14  a.  ' 

mortgage  of,  14  a. 

SI^NDER.    (See  WordSj  PUas  and  PUadingi.) 

SPECIALTY.    (QeePartntn.) 

SPIRITUAL  COURT, 
jurisdiction  o!^  83  fr. 

STATUTE  STAPLE, 

proceedings  on,  82  a. 

SURETY. 

his  remedy  against  partners,  69  6. 

when  he  may  avail  himself  of  payments  by  principal,  €9  d,  c.  g. 

how  fiur  to  be  favored,  69  g. 

SURPLUSAGE.    (See  Pleat  and  PUadingt,  Verdid.) 

TENANTS  IN  COMMON.    (See  Mnder,  Bird.) 

TENDER.    (Se^  PUas  and  PUadingM.) 
and  bringing  money  into  court,  199. 

TIME» 

how  to  be  computed,  140, 140  a.  179  &. 
from  an  act  done,  140  eu 
from  <date '  or  *day  of  date,'  140 a. 
no  fraction  of  a  day,  128. 140  a. 
what  number  of  days  shall  be  a  year,  140  a. 
half  a  year,  140  a. 
month,  140  a. 
when  calendar  and  when  lunar  month  shall  be  intended,  140  a. 

179  6. 
hour  may  be  distinguished  lyhea  necessary,  ite. 

TITLE.    (See  PkoM  and  Pkadings.) 

TOWN.    (Bee  Pariihes.) 

TRAVERSE.    {Bee  Pkat  and  PUaHngs.)     ' 

TRESPASS.    {BeeRdeoM.) 

does  not  lie  against  sheriff  f«r  refusing  bail,  13  «. 
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TRESPASS— (^eonltniiAf.; 

vi  d  armtff  and  on  the  case,  distingaubed,  134  a.  180  a. 
and  (Bhse  imprisonment,  when  it  lies  against  dieriff,  €0. 

judgment  creditor,  00  a* 
de  bonis  atpmiaH$y  plea  in,  56  6. 
new  assignment  in,  176  a, 
pleading  local  justification  in,  176  a. 
when  it  lies  against  disseisor,  his  heir,  alienee  or  second  disseis- 
or, 96  a. 

TROVER.    (Qee  Pkoi  and  PUadingM,) 

USE  AND  OCCUPATION.    {Bee  JbiumptU,  Debi.) 

VARIANCE, 

what  sbaU  be,  19. 181. 

between  writ  and  declaration,  cannot  be  pleaded  in  abatement,  38. 
between  allegations  and  evidence,  55  fr.  64  6.  73  a.  909  a.  6. 249  a, 
when  fatal  and  when  immaterial,  55  6.  73  a.  &.  c.  249  a. 

VENUE,  ' 

in  actions  for  recovery  of  rent,  when  local  and  when  transitory, 
37  a. 

against  officers  for  miscondact,  transitory,  209  a, 
against  sheriflb,  when  local,  209  a. 
wrong,  when  aided,  5  c 

wrong,  in  local  actions,  ground  of  demurrer,  if  apparent  on  record, 
5e. 

of  nonsuit,  if  not  ai^arent,  5  c 
in  transitory  actions,  must  be  pleaded  in  abatement  or  special 
demurrer,  5  c. 
unnecessary  in  a  plea,  5  e. 

VERDICT, 

must  be  coextensive  witii  the  issue,  54  a. 

of  matter  not  in  issue,  when  void,  53  a.  ]l3  o. 

when  rejected  as  surplusage,  53  a. 
on  one  issue,  several  bebg  joined,  when  sufficient,  54  a. 
will  not  aid  a  defective  title,  56  c. 
may  aid  a  good  title  defectively  set  forth,  56  c. 
when  it  aids  a  confused  issue,  113  a. 
is  good  on  an  issue  literally  inconsbtent,  but  substantially  right, 

117  5. 
on  an  issue  larger  than  is  necessary,  is  good,  119  a. 
what  defects  it  cures  in  penal  actions,  328. 
for  defendant,  on  plea  of  tender,  its  effisct,  199. 

no  assets,  its  efiect,  199. 
judgment  iiofi  oistetite,  when  rendered*  56  a.  6. 69  i. 
aids  an  informal  issue,  126  a. 
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VOUCHER.    (See  fFarmfOif,) 

WARRANTY.    (See  Covenani.) 

lien  of,  descends  to  heir  at  common  law  only,  31  h, 

when  heir  at  common  law  and  in  gavelkind,  &c.  may  all  be 

vouched,  31  h, 
will  not  bind  heir,  unless  ancestor  was  bound,  130  h, 
annexed  to  land,  will  go  as  incident  to  special  heir  or  assignee, 
31  &. 

in  borough-English,  goes  to  youngest  son,  31  6. 
and  edoppdj  diversity  between,  31  6. 

WASTE.    (Bee  Extcuhr,  ifc.) 

WAY, 

in  what  cases  it  shall  pass  with  land,  304  a. 
how  described  in  indictment  for  nuuance,  190. 

WILL.    (See  DeviseSf  Pwoa-y  &c.) 

WORDS.    (See  IaM,  i>ee<2,  Z>evue,  &c.) 

in  what  sense  to  be  taken,  6  a.  177.  219  a.  305  a.  331  6. 
in  actions  of  slander,  to  be  construed  by  jury,  6  6.  191  a, 
whether  actionable,  in  the  sense  imputed,  to  be  decided  by  the 

court,  6  e. 
general,  of  abuse,  not  actionable,  76  a.  349  6. 
actionable  ailer  pardon,  83  a. 

accusing  plaintiff  of  common  barratry,  are  actionable,  140  o. 
spoken  in  course  of  judicial  proceeding,  not  actionable,  190. 

by  a  counsellor  in  a  cause,  and  pertinent  to  the  issue, 
328a. 
if  proved  substantially  as  laid,  sufficient,  181. 
truth  of,  may  be  pleaded  in  justification,  219  a. 
in  deeds  and  wills,  how  construed,  72  a.  304  a.  2  a.  &.  c.  31  a.  33  a, 

WRITS, 

when  to  be  sued  out  in  prescribed  form,  and  when  not,  52  a. 
not  necessary  to  follow  prescribed  form  vtrbaHm^  52  a. 
of  Mcire/adat,  from  what  court  to  issue,  4  k, 

pleadings  in,  49  c.  60  a.  6.  283  a. 

against  bail,  210  a. 

YEAR.    (See  Time.) 
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